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Harry  I.  Steltzer  v.  Chicago,  Milwaukee  &  St.  Paui. 

Railway  Company,  Appdlant. 

Contracts:    assignment  op  Wages:    validity.    A  contract  by  which 

1  an  employee,  for  the  purpose  of  obtaining  credh,  gives  the  mas- 
ter authority  to  deduct  from  his  wages  an  amount  sufficient  to 
pay  his  living  expenses  is  not  void  as  a  unilateral  contract,  or 
as  a  mere  license  or  privilege  without  consideration ;  since  thereby 
the  employee  was  enabled  to  procure  credit  and  thus  secure  his 
employment. 

Same:     rights  of  assignee.    The  assignee  of  the  wages  of  a  rail- 

2  way  employee  acquires  no  greater  right  thereto  than  the  assignor 
had  at  the  time  of  the  assignment. 

Garnishment:     service  of  notice.    Where  the  statute  of  a  foreign 

3  state  provided  that  notice  of  garnishment  in  justice  court  should  be 

Vol,  156  Ia.— I. 


2     Steltzeb  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  [156  Iowa 

served  in  such  manner  as  the  justice  directed,  and  he  ordered 
service  of  notice  by  mail  on  the  claimant  of  the  fund,  service 
(had  in  that  manner  was  sufficient. 

Same:  foreign  judgments:  conclusiveness.  Where  a  debtor  has 
4  been  regularly  garnished  in  a  foreign  state  the  claimant  of  the 
fund  by  assignment,  who  had  proper  notice  of  the  garnishment 
but  failed  to  •  appear  and  protect  his  rights,  can  not  maintain 
suit  against  that  garnishee  for  the  fund  in  the  courts  of  this 
state. 

Appeal  from  Perry  Superior  Court. — Hon.  John  Shobt- 

LEY,  Judge. 

Satueday,  February  10,  1912. 

• 

Suit  to  recover  on  assignments  of  wages.  The  cause 
was  tried  in  equity,  and  both  parties  appeal.  The  defend- 
ant will  be  designated  as  the  appellant.  Affirmed  on 
plaintiff's  'appeal,  and  reversed  on  appeal  by  defendant 

J.  C.  CooJc,  J.  N.  Hughes,  and  C.  R.  Sutherland  for 
appellant. 

H.  8.  Dugan,  0.  J.  Dugan,  and  W.  W.  Cardett  for 
appellee. 

Sherwin,  J. — The  plaintiff  sued  on  assignments  of 
wages  to  be  earned  in  the  future  by  men  in  the  employ 
of  the  defendant  railway  company ;  the  assignments  having 
been  made  to  the  plaintiff  to  secure  indebtedness  to  him. 
All  of  the  men  making  these  assignments  entered  into  the 
employ  of  the  railway  <;ompany  under  written  contracts, 
the  material  part  of  which  is  as  follows:  "In  consider- 
ation of  my  being  employed  by  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Oompany,  and'  to  enable  me  to  receive 
credit  for  board,  meals  and  lodging  while  I  am  in  its 
employ,  I  hereby  agree  and  consent  that  the  said  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  may  deduct  and 
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iiTitUiold  from  my  wages  any  and  all  sums  that  may  be  due 
or  owing  from  me  to  any  and  all  persons  for  board,  meala 
or  lodging,  and  that  it  may  pay  the  same  for  me  and 
on  my  account  and  deduct  the  amount  so  paid  or  so  re- 
quired from  any  and  all  wages  due  me  at  any  time." 

The  defendant  pleaded  that  it  was  neoessary,  and  for 
many  years  had  been  the  custom  of  defendant,  to  secure 
credit  for  its  employees  engaged  in  the  operation  of  its 
trains  to  enable  them  to  secure  meals,  meal  tickets,  board, 
and  lodging  while  away  from  home  and  engaged  in.  the 
line  of  their  employment;  that  arrangements  were  made 
whereby  employees  could  secure  meal  tickets,  board,  and 
lodging,  etc.;  and  that  the  contracts  set  out  herein  were 
made  with  employees,  including  those  making  the  assign- 
ments to  the  plaintiff.  The  assignments  in  question  were  all 
made  after  the  contracts  with  the  defendant  were  entered 
into  by  the  assignors  there<!)f,  and  notice  of  such  assign- 
ments were  left  with  the  defendant's  local  agent  at  Perry. 
Pursuant  to  its  contract  with  the  employees  in  question, 
the  defendant  paid  their  bills,  and  deducted  the  amounts 
thereof  from  their  wages  as  long  as  they  continued  in  its 
employ.  Thfe  evidence  shows  that  these  employees  did  not 
intend  that  their  assignments  to  the  plaintiff  should  act  ^s 
a  revocation  of  authority  given  the  defendant  in  their  con- 
tracts, because  they  still  relied  upon  the  defendant  to  se- 
cure them  board  and  lodging  and  requested  that  deductions 
from  their  wages  be  made  therefor.  Whether  these  con- 
la'acts  be  designated  assignments  of  so  much  of  the  wages 
of  the  employees  as  was  necessary  to  feed  and  house  the 
employees  when  .away  from  home  in  the  service  of  the 
company,  or  whether  they  be  termed  contracts  under  which 
the  defendant  had  the  right  to  pay  the  debts  of  the  em- 
ployee, is  not  of  great  importance.  In  either  view  of 
the  matter,  if  it  was  a  valid  and  enforceable  agreement 
that  was  acted  upon  by  the  defendant,  the  plaintiff  has 
no  right  superior  to  that  of  the  defendant. 
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In  our  judgment,  the  contracts  were  not  unilateral,  as 
claimed  by  the  plaintiff;  nor  was  the  employees^  agreement 
a  mere  license  or  privilege  without  consideration.     It  be- 
I.  Contracts:  as-   ^ame    effective    whcn    the    employee    entered 
SfgSt"vaiid-     *te  service  of  the  defendant,  and  under  its 
^^^'  terms   the  company  secured   the   services   of 

the  employee,  and  the  employee  secured  the  credit  that 
was  necessary  to  provide  himself  with  the  necssaries  of  life, 
during  a  period  when  nothing  was  due  him  from  the  com- 
pany. It  is  a  matter  of  common  observation  that  a  certain 
class  of  railway  employees  must  be  taken  oar©  of  in  this 
very  manner,  otherwise  they  would  be  unable  to  engage  in 
such  employment,  and  that  railway  companies  require  such 
arrangement  for  the  purpose  of  securing  and  keeping  em- 
ployees, and  thus  protecting  itself. 

That  the  plaintiff  had  no  greater  right  by  reason  of 

the  .assignment  that  his  asisignor  had  at  the  time  of  such 

assignment  is  well  settled.     Metcalf  v.  Kincaid^  87  Iowa, 

f.  Same:  rights      ^^^  J  Brewing  Co.  v.  Hansen^  104  Iowa,  307. 

of  assignee.      rjij^^  ^j^|  court  was  in  crTor  in  holding  the 

plaintiff  entitled  to  recover.  It  is  claimed  by  the  appellant 
that  the  notices  of  the  assignments  .to  the  plaintiff  were 
insufficient  to  charge  it,  because  they  were  simply  handed 
to  its  local  agent  We  do  not  determine  this  matter,  be- 
cause of  our  conclusion  on  the  merits. 

Some  time  before  this  suit  was  brought,  the  defendant 
was  garnished  in  Illinois  as  the  supposed  debtor  of  one  of 
the  plaintiff's   assignors.     It  answered  that  it  had   i^   its 

hands   unpaid   wages   due   the   defendant   in 
service  of     '    the   attachment   proceeding,^  but   alleged   the 

assignment  thereof  to  the  plaintiff  herein. 
Thereupon  the  case  was  continued,  and  the  court  ordered 
service  on  this  plaintiff,  as  provided  by  Hurd's  Statutes 
of  Illinois  of  1909,  chapter  79,  sections  92  and  93,  which 
provide  as  follows: 
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If  it  appears  that  any  goods,  chattels,  choses  in  action, 
cr&dits  and  effects  in  the  hands  of  a  garnishee  are  claimed 
by  any  other  person,  by  force  of  an  assignment  from  the 
defendant  or  otherwise,  tlie  justice  of  the  peace  shall  per- 
mit such  claimant  to  appear  and  maintain  his  right  If 
he  does  not  voluntarily  appear,  notice  for  that  purpose  shall 
be  issued  and  served  on  him  in  such  a  manner  as  the 
justice  shall  direct. 

If  such  claimant  appears,  he  may  be  admitted  as  a 
party  to  the  action,  so  far  as  respects  his  title  to  the  prop- 
erty in  question,  and  may  allege  and  prove  any  facts  neces- 
sary to  establish  his  claim  to  such  property;  and  "spch  alle- 
gations shall  be  tried  and  determined  in  the  manner  here- 
inbefore provided.  If  such  persons  shall  "fail  to  appear 
after  having  been  served  with  notice  in  the  manner  directed, 
he  shall  be  concluded  by  the  judgment  in  regard  to  his 
claim. 

There  is  sufficient  proof  that  this  plaintiff  .  received 
notice  of  these  proceedings  in  the  Illinois  court  in  ample 
time  to  have  appeared  and  protected  his  interest,  if  he  so 
desired.  He  paid  no  attention  to  the  matter,  however,  and 
judgment  was   rendered   against  the   defendant   and   paid. 

The  Illinois  statute  provides  that  notice  shall  be  "is- 
sued and  served"  in  "such  manner  as  the  justice  shall 
direct."  The  justice  ordered  that  notice  be  served  on  this 
plaintiff  by  mail,  and  this  was  done.  This  was  sufficient 
under  the  statute. 

The  court  in  Illinois  had  jurisdiction  in  the  matter, 

and  its  judgment  should  be  recognized,  and 

judgements:       the  defendant  as  garnishee  be  protected  by  the 

conclusiveness.  , 

courts  of  this  state.  Harris  v.  Balk,  198 
IT.  S.  215  (25  Sup.  Ct.  625,  49  L.  Ed.  1023).  On  plain- 
tiff's appeal  the  judgment  should  be  affirmed. 

Affirmed  on  plaintiff's  appeal,  and  reversed  on  the 
defendant's  appeal. 
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Marshall  Investment  Co.,  Appellee,  v.  Coba  B.  Lind- 
LEY,  et  al.,  Appellaiits.  Consolidated  with  one  other 
case,  viz:  Marshall  Investment  Co.,  Appellee,  v. 
W.  C.  Allen,  J.  W.  Meadder,  et  al..  Appellants. 

Equitable  liens:    contracts:   siibstance  rather  than  form.    Equity 

1  looks  to  the  substance  and  not  to  the  form  of  a  contract.  Thus 
where  a  corporation  exchanged  land  subject  to  a  specified  mort- 
gage indebtedness,  and  prior  to  the  conveyance  executed  mort< 
gages  on  the  property  to  its  secretary,  which  with  the  previous 
mortgage  amounted  to  the  indebtedness  specified,  it  is  held  that 
/the  transaction  operated'  in  equity  as  a  reservation  to  the  cor- 
poration of  a  lien  on  the  property  for  that  sum,  even  though 
it  be  conceded  that  the  mortgages  created  no  actionable  obliga- 
tion between  the  parties. 

Same:     conveyance   subject   to    mortgage:    presumption.     Where 

2  land  is  sold  subject  to  a  mortgage  the  land  becomes  the  pri- 
mary fund  for  payment  of  the  indebtedness,  and  the  incum- 
brance is  presumed  to  have  been  provided  for  in  adjusting  -the 
consideration. 

Same:     equitable  liens:    notice.     Where   a  corporation   executed 

3  mortgages  upon  its  property  to  itself  as  mortgagee,  and  con- 
veyed the  land  subject  thereto,  the  transaction  is  held  to  create 
an  equi<table  lien,  enforceable  against  subsequent  grantees  who 
acquired  the  title  with  notice  of  the  same. 

Appeal  from  Polk  District  Court. — ^Hon.  Lawrence  De- 

GRAFF,  Judge. 

Thursday,  March  7,   1912. 

Action  to  establish  and  foreclose  liens.  Two  actions 
were  brought  by  the  same  plaintiff  against  different  defend- 
ants. .  They  were  so  related  in  their  facts  that  they  were 
consolidated  by  agreement  and  tried  together.     There  was 
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a  decree  for  the  plaintiff  in  both  actions,  and  the  defendanta 
have  appealed. — Affirmed. 

J.  A.  Merritt  for  appellan'ts. 

George  E.  Brammer  for  appellee. 

Evans,  J. — These  actions  were  originally  brought  as 
actions  to  foreclose  purported  mortgages.  The  plaintiff  is 
a  corporation.  The  alleged  mortgages  purported  to  have 
been  executed  by  the  plaintiff  itself.  They  were  executed 
to  its  own  secretary  as  mortgagee,  and  the  same  secretary 
joined  in  the  execution  thereof  as  an  officer  of  the  com- 
pany. They  were  executed  by  the  president  and  secretary 
as  officers  of  the  corporation,  but  were  acknowledged  by 
the  secretary  alone.  These  mortgages  purported  to  cover 
certain  real  estate  then  owned  by  the  plaintiff  company  and 
which  it  later  conveyed  subject  to  the  mortgages.  The 
defendants  aire  the  present  owners  of  such  real  estate. 

The  defendants  appeared  and  answered  the  petitions 
respectively.  The  substance  of  each  defense  was  an  attack 
upon  each  mortgage  as  being  inherently  and  absolutely  void 
in  its  inception  because  of  the  facts  already  stated,  and 
praying  that  the  mortgages  be  decreed  to  be  a  nullity. 
It  was  also  claimed  that  the  mortgages  were  necessarily 
merged  in  the  legal  title  while  both  were  held  by  the  plain- 
tiff, and  further  that  the  assignment  of  the  mortgages  to 
the  plaintiff  corporation  by  its  secretary  amounted  to  a 
Batisfaction  and  discharge  thereof. 

Being  confronted  with  this  defense,  the  plaintiff 
shifted  its  position  and  amended  its  petitions  and  set  up 
the  certain  transactions,  including  a  contract,  which 
furnished  the  occasion  and  the  consideration  for  the 
mortgages  and  the  apparent  liens  which  plaintiff  seeks  to 
enforce  against  the  real  estate.  The  substance  of  such 
amendment  was   that   on  August   14,    1909,    the   plaintiff 
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entered  into  a  written  contract  of  exchange  of  property  witt 
the  Paul  Land  Company,  whereby  the  plaintiff  undertook  to 
convey  the  property  involved  in  this  suit  to  the  Paul  Land 
Company  subject  to  incumbrance  of  $10,000.  The  property 
in  question  consisted  of  fifty  acres  located  in  or  near  the 
city  of  Des  Moines.  It  consisted  of  two  tracts  known  in 
this  record  as  the  "twenty-acre"  tract  and  the  "thirty-acre" 
tract.  The  contract  of  August  14th  bound  the  plaintiff  to 
convey  this  property  to  the  Paul  Land  Company  "by  good 
and  sufficient  warranty  deed  with  the  general  covenants  of 
warranty,  subject  to  the  mortgage  of  ten  thousand 
($10,000)  drawing  interest  at  the  rate  of  6  percent  per 
annum  payable  annually  and  due  in  five  years,  but  with 
the  option  to  the  owner  of  the  said  land  to  pay  any 
multiple  of  one  hundred  ($100.00)  dollars  of  the  said 
amount  on  any  interest  pay  day,  the  said  land  to  be 
otherwise  free  and  clear  of  liens  and  incumbrances." 

The  contract  also  provided  that  the  conveyances  should 
be  made  of  the  respective  properties  on  August  23,  1909. 
The  mortgages  sued  on  were  executed  on  August  21,  1909. 
There  was  an  exisrting  valid  mortgage  of  $1,500  a<t  that 
time  on  the  "thirty-acre"  tract.  The  plaintiff  executed  an- 
other mortgage  thereon  for  $4,500  to  its  secretary,  and  a 
mortgage  of  $4,000  on  the  "twenty-acre"  tract  to  the 
same  mortgagee.  This  made  a  sum  total  of  $10,000  of 
incumbrance  against  the  property.  The  last  two  named 
mortgages  are  those  upon  which  suit  was  originally  brought 
herein.  Thfe  purpose  of  their  execution  was  to  conform 
with  the  contract  entered  into  with  the  Paul  Land  Com- 
pany on  August  14.  On  August  23,  1909,  the  property 
was  conveyed  by  the  plaintiff  to  the  Paul  Land  Company 
in  pursuance  of  the  contract  of  August  14th,  and  by  an 
appropriate  deed  containing  the  following  provision:  "sub- 
ject to  mortgages  to  the  amount  of  ten  thousand  ($10,000) 
dollars  at  6  percent  annual  interest  due  January,  1914, 
with  optional  payments  also  to  taxes  and  interest  now  due." 
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The  plaintiflF  contends  that,  by  reason  of  this  contract 
and  its  conveyance  of  the  land  thereunder,  it  was  and  is 
entitled  in  equity  to  a  lien  upon  the  property  which   is 

the    practical    equivalent    of    the    mortgages, 
MEMs:  con-       and  that  it  is  entitled  to  such  liens  reeard- 

tracts:    sub-  •  i         *     <•     i  t 

rtance^  rather     less  of  the  Validity  of  the  mortgages  as  such. 

The  evidence  in  the  case  is  brief  and  pre- 
sents practically  no  conflict.  It  is  undisputed  that  the 
plaintiff  parted  with  its  title  to  the  said  property  suostaii- 
tially  in  the  manner  above  stated.  It  appears,  however, 
that,  the  name  of  the  Paul  Land  Company  was  not  inserted 
in  the  deed  as  grantee.  At  its  request  no  grantee  was 
named  in  the  deed  at  the  time  of  its  delivery  by  plaintiff, 
the  intent  being  to  permit  the  Paul  Land  Company  to 
insert  the  name  of  a  grantee  at  its  own  will.  Later  the 
Paul  Land  Company  sold  the  property  to  one  C.  M.  Gray 
and  deli\'e'red  to  him  the  deed  in  blank  which  it  had  re- 
ceived from  the  plaintiff.  Gray's  name  was  later  inserted 
in  such  deed  as  grantee.  Gray  sold  the  property  to  the 
defendant  Allen.  Allen  sold  the  "thirty-acre"  tract  to  the 
ctefendant  Cora  Lindley,  and  entered  into  an  executory 
contract  with  the  defendant  Meadder  to  sell  to  him  ten 
acres  of  the  "twenty-acre''  tract.  Thus  the  legal  title  of  the 
"thirtv-acre"  tract  now  rests  in  the  defendant  Cora  Lind- 
ley,  and  that  of  the  "twenty-acre"  tract  in  defendant  W. 
C.  Allen.  The  arguments  of  appellante  have  been  devoted 
chiefly  to  show  the  absolute  nullity  of  the  mortgages  upon 
which  this  action  was  originally  based.  It  requires  no 
argument  to  convince  us  that  the  acknowledgments  of  the 
mortgages  and  the  recording  thereof  were  wholly  ineffective 
to  impart  constructive  notice.  It  is  very  clear  also  that 
the  mortgagee  could  not  have  enforced  the  mortgages 
against  the  mortgagor  without  showing  something  more  than 
their  mere  execution  in  the  manner  shown.  Whether  they 
are  necessarily  a  nullity,  however,  as  to  the  third  persons  re- 
gardless of  notice  or  other  equities,  is  a  somewhat  differ- 
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ent  question.  If  we  were  to  hold  that  the  mortgages  were 
a  nullity  as  between  the  original  parlies  thereto  in  the 
eense  that  they  created  no  suable  obligation  as  between  • 
mortgagor  and  mortgagee,  it  would  not  necessarily  be 
determinative  of  this  case.  For  the  purpose  of  this  case 
only,  and  without  dealing  directly  with  the  question,  there- 
fore, we  will  treat  the  mortgages  as  a  nullity  in  the  sense 
that  in  themselves  they  created  no  suable  obligation  as  be- 
tween the  parties  thereto. 

Turning  now  to  the  contract  between  the  plaintiff  and 
the  Paul  Land  Company  and  the  deed  executed  by  plain- 
tiff in.  pursuance  thereof,  the  effect  of  these  instruments 
"vyas  clearly  in  equity  a  reservation  to  the  plaintiff  of  an 
interest  or  lien  to  the  amount  of  $10,000.  This  was  the 
intent  of  the  parties  to  that  contract.  A  court  of  equity 
looks  at  the  substance,  and  not  at  the  form,  and  we  see 
no  reason  why  such  provision  could  not  have  been  en- 
forced in  a  court  of  equity  as  between  the  original  parties 
to  such  contract,  even  though  through  mistake,  inadvertence, 
or  oversight,  no  mortgages  had  in  fact  been  executed. 

We  have  frequently  held  that,  where  land  is  eold 
subject  to  an  incumbrance,  the  land  becomes  the  primary 
fund  for  the  payment  of  such  incumbrance.  The  incum- 
2  Same-  convey-    ^^^^^^   ^^   presumed   to   havc   been   provided 

to^mortgig?:      ^^^  ^^  adjusting  the  consideration.    Fuller  v. 

presumption;      ^^^^^  ^g  j^^^^  jg^ .  p^^  ^   Armstrong^  113 

Iowa,  631 ;  National  Bank  v.  StonCy  97  Iowa,  185. 

In  this  case,  even  though  the  mortgages  be  deemed 
a  nullity  as  suable  obligations,  they  may  still  be  resorted 
to  as  items  of  evidence  tending  to  throw  light  upon  the 
intention  of  the  parties. 

It  must  be  said,  therefore,  that  the  Paul  Land  Com- 
pany accepted  from  plaintiff  a  conveyance  of  the  property, 
which,  by  its  terms,  made  the  property  the  primary  fund 
for  the  payment  of  $10,000  with  6  percent  interest  payable 
on  or  before  January,  1914.     If,  therefore,  this  suit  had 
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been  brought  against  the  Paul  Land  Company  while  it  held 
the  land,  we  think  the  plaintiff  would  be  entitled  to  es- 
tablish its  equitable  lien  and  foreclose  the  same  regardless 
of  the  validity  of  the  mortgages  as  such. 

If  the  plaintiff  had  a  valid  equitable  lien  as  against 
the  Paul  Land  Company,  it  necessarily  follows  that  it 
has  the  same  lien  as  against  subsequent  grantees  except  so 

far  as  they  may  be  entitled  to  protection  as 
able  liens:        purchasers   for   value   without   notice.      The 

notice. 

Paul  Land  Company  sold  to  C.  M.  Gray 
and  delivered  to  him  the  deed  which  it  had  received  from 
the  plaintiff.  Gray's  name  was  inserted  in  the  deed  as 
grantee,  and  he  became  a  voluntary  party  to  the  contract. 
It  is  undisputed,  therefore,  that  he  had  actual  notice  of 
the  reservations.  Gray  sold  to  the  defendant  Allen;  and 
Allen  admits  that  he  read  the  original  deed  from  plaintiff 
and  was  present  when  Gray's  name  was  inserted  as  grantee 
therein.  The  conveyances  from  Gray  to  Allen  were  also 
made  subject  to  incumbrances.  Allen  sold  the  "thirty-acre" 
tract  to  defendant  Cora  Lindley  by  a  conveyance  which 
in  express  terms  excepted  "incumbrance  of  $6,500,  interest 
and  taxes."  On  February  26,  1910,  Allen  entered  into 
a  written  contract  with  the  defendant  Meadfler  for  thef 
sale  of  ten  acres.  Before  this  date,  the  original  deed  ex- 
ecuted by  the  plaintiff  had  been  duly  filed  and  recorded. 
The  contract  with  Meadder  was  wholly  executory.  The 
first  payment  was  not  to  be  made  for  the  period  of  one 
year.  This  suit  was  begun  in  July  of  the  same  year. 
Meadder  testified  on  the  trial  that  he  had  conveyed  to 
Allen  an  equity  in  other  property  of  the  value  of  $2,100. 
But  he  did  not  disclose  when  he  made  such  conveyance  nor 
whether  he  made  it  before  the  beginning  of  this  suit  or 
afterwards^  Indeed,  it  is  not  claimed  in  behalf  of  any 
defendant  either  in  pleading  or  in  evidence  that  he  was  a 
purchaser  for  value  without  notice.  The  theory  of  the 
defense  is  that  the  plaintiff  never  had  a  lien,  and  that  the 
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question  of  notice  was  therefore  immaterial.  Some  evidence 
has  been  introduced  of  the  value  of  the  property  conveyed 
by  each  defendant  as  a  consideration.  It  is  claimed  in 
argument  that  such  consideration  was  the  full  value  of  the 
property  received,  but  we  find  no  evidence  which  gives  us 
the  slightest  intimation  of  the  value  of  the  fifty  acres  or 
any  part  thereof.  We  are  not  disposed  to  encourage  the 
practice  of  incumbering  property  beyond  its  value  and 
then  trading  in  apparent  equities  which  have  no  value ; 
nor  the  practice  of  setting  a  title  afloat  by  passing  a  deed 
in  blank  fnom  hand  to  hand.  These  practices  are  capable 
of  much  abuse  and  often  result  in  gross  frauds.  A  court 
of  equity  will  scrutinize  them  rigorously  and.  will  not 
hesitate  to  brush  them  asidte  to  prevent  the  perpetration  of 
fraud.  It  is  earnestly  ar^ed  here  that  this  is  a  cafie  of 
that  kind,  and  that  the  defendants  have  been  defrauded 
through  the  improper  practice  of  the  plaintiff.  We  are 
tmable  to  find  a  syllable  of  evidence  that  has  the  slightest 
tendency  to  prove  that  any  fraud  has  been  perpetrated  upon 
anybody.  Under  the  decree  of  the  trial  court,  the  plain- 
tiff receives  only  what  it  bargained  for  originally  with  the 
Paul  Land  Company.  Each  defendant  purchased  with 
notice  of  the  equities.  If  any  defendant  has  been  in  any 
manner  deceived  or  overreached,  he  has  not  testified  to 
that  effect 

We  reach  the  conclusion  that  tlie  decree  of  the  trial 
court  must  be  affirmed. 


John  Reed,  Appellee,  v.  Racine  Boat  Company,  Defend- 
ant, E.  A.  Sherman  et  al..  Garnishees,  and  National 
Lumbermen's  Bank  of  Muskegon,  Michigan,  Inter- 
vener.  Appellant. 

Sales:     transfer  of  title:    delivery  through  carrier.     Where  the 

I    seller   of   property   consigned    the   same   to   his   own   order   for 

shipment,  taking  a  bill  of  lading  and  requiring  a  surrender  of 
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the  same  properly  indorsed  before  delivery  of  the  property  to 
the  purchaser,  and  the  bill  of  lading  with  a  draft  attached  was 
forwarded  for  collection,  the  title  and  control  of  the  property 
remained  in  the  seller  until  payment  of  the  draft  and  delivery 
of  the  bill  of  lading  to  the  purchaser,  although  there  was  a 
direction  on  the  bill  of  lading  to  deliver  the  same  to  the  pur-, 
chaser. 

S«me.     Where  property  is  consigned  to  the  seller  with  instructions 

2  to  deliver  the  same  to  the  purchaser  upon  payment  of  a  sight 
draft  and  surrender  of  the  bill  of  lading,  the  fact  that  the 
purchaser  was  to  pay  transportation  charges  did  not  constitute 
the  carrier  his  agent,  so  that  mere  delivery  of  the  property  to 
the  carrier  was  delivery  to  the  purchaser,  thus  passing  the  title. 
Neither  did  the  fact  that  the  bill  of  lading  bore  a  direction  to 
deliver  the  property  to  the  purchaser  waive  «the  express  provi- 
sion that  the  same  properly  indorsed  should  be  required  before 
delivery;  nor  did  it  constitute  the  purchaser  the  consignee  of 
the  shipment. 

S«ne.     Where  the  seller  of  property,  consigned  to  his  own  order, 

3  in  good  faith  negotiated  the  bill  of  lading  with  a  draft  fo.r  the 
price  attached,  the  legal  title  to  the  property  vested  in  the  pur- 
chaser of  the  bill  of  lading  and  draft,  and  this  title  could  not 
be  divested  by  the  unauthorized  act  of  the  carrier  in  delivering 
the  property  to  the  purchaser  without  requiring  a  surrender  of 
the  bill  of  lading  as  provided  therein,  or  by  garnishment  of  the 
buyer  by  a  creditor  of  the  seller. 

Garnishment:     notice    to   garnishee.     A  judgment  against  a  gar- 

4  nishee  who  had  no  notice  of  the  garnishment  is  invalid. 

Appeal  from  Superior  Court  of  Cedar  Rapids. — Hon.  C. 

B.  RoBBiNS,  Judge. 

Monday,  Makch  11,  1912. 
The  opinion  states  the  case. — Reversed  and  remanded. 

Redmond  &  Stewart  for  appellant. 

•       ^__  ^.^^    ^^ 

TFm.  0.  Clark  and  W.  E.  Steele  for  appellee. 

Weaver,  J. — The  plaintiff  in  the  m-ain  action  seeks 
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to  recover  daimges  from  the  defendant  boat  company  for 
breach  of  an  express  or  implied  warranty  of  a  gasoline 
launch  sold  him  by  the  latter.  In  aid  of  his  said  action 
plaintiff  sued  out  a  writ  of  attachment^  and  served  notice 
of  garnishment  on  E.  A.  Sherman  and  other  parties.  The 
defendant  is  a  nonresideiit  corporation  doing  business  in 
Michigan^  and  the  plaintiff  and  Sherman  are  residents  of 
Cedar  Rapids,  Iowa.  The  original  notice  of  the  action 
was  served  or  attempted  to  be  served  upon  the  defendant 
in  Michigan  on  August  13,  1909,  and  it  has  entered  no 
appearance  in  these  proceedings.  The  garnishee,  Sherman, 
responding  to  the  statutory  questions  before  the  sheriff, 
answered,  admitted  that  he  had  purchased  a  boat  from  the 
defendant,  upon  which  account  there  was  due  a  cash  pay- 
ment of  $229.90,  and  stating  his  readiness  to  pay  that 
sum  into  court  for  the  benefit  of  the  party  found  entitled 
to  it,  should  he  be  awarded  possession  and  ownership  of 
the  boat.  Thereafter  the  National  Lumbermen's  Bank  of 
Muskegon,  Mich.,  intervened,  alleging  that  the  boat  ordered 
by  Sherman  had  by  the  boat  company  been  delivered  to 
the  carrier,  consigned  to  the  said  company's  own  order  at 
Cedar  Rapids,  and  a  bill  of  lading  taken  therefor,  by  the 
terms  of  which  said  shipment  was  to  be  retained  in  the 
possession  of  the  carrier  until  the  presentation  and  surrender 
of  said  bill  duly  indorsed  by  the  boat  company;  that  upon 
receipt  of  said  bill  of  lading  the  company  drew  its  draft 
or  order  upon  Sherman  for  the  cash  payment  due  from  him, 
and  having  attached  the  bill,  properly  indorsed,  to  said 
draft,  the  company  negotiated  and  sold  the  same  to  the 
intervener,  who  at  once  forwarded  it  for  collection  to  the 
Merchant's  National  Bank  of  Cedar  Rapids,  Iowa,  with 
instructions  to  said  bank  to  deliver  the  same  to  Sherman 
upon  receipt  of  the  money.  The  shipment  was  delivered 
to  the  carrier  on  July  8,  1909,  and  the  bill  of  lading  was 
issued  as  of  that  date,  though  not  actually  delivered  until 
one  or  two  days  later.     The  delivery  of  the  bill  and  draft 


Sept  1912]       Eeed  v.  Raoine  Boat  Co.  15 

to  ihe  bank  took  place  on  July  10,  1909.  The  petition 
in  this  action  was  filed  July  8,  1909.  The  notice  of  gar- 
nishment was  served,  according  to  the  return  thereon,  July 
10,  1909;  but  the  ofiioer,  as  a  witness  on  the  stand,  was 
permitted  to  testify  that  the  service  was  made  on  July 
9th.  It  should  also  be  said  tliat,  the  boat  having  arrived 
in  Cedar  Rapids,  the  carrier  delivered  it  to  Sherman 
without  presentation  or  surrender  of  the  bill  of  lading, 
and  that  plaintiff  thereupon  caused  said  boat  and  the  draft 
and  bill  of  lading  then  in  the  hands  of  the  Merchants' 
National  Bank  to  be  seized  under  his  writ  of  attachment. 
The  sheriff,  having  levied  on  the  boat,  left  it  in  the  posses- 
sion of  Sherman,  taking  his  receipt  therefor.  The  plain- 
tiff denied  the  allegations  of  the  petition  of  intervention, 
and  the  issues  so  joined  were  tried  to  a  jury.  At  the 
close  of  the  testimony  the  court  withdrew  the  cause  from 
the  jury,  entered  a  personal  judgment  against  the  boat 
company  for  $245,  with  interest  and  costs,  dismissed  the 
petition  of  intervention,  and  ordered  Sherman  to  pay  the 
said  sum  of  $229.90  into  court,  to  be  applied  upon  plain- 
tiff's judgment  against  the  boat  company.  The  intervener 
appeals. 

I.  The  transaction  between  the  boat  company  and 
Sherman  is  the  subject  of  no  material  dispute.  Sherman 
was  a  newspaper  publisher,  who,  after  oorreapondence  with 

the  company  ordered  a  boat  of  a  given  de- 
fer of  title:  scription  at  the  price  of  $400,  which  by 
Sg?  car.      agreement  between  them  was  to  be  paid  $200 

in  cash  and  $200  in  advertising.  To  the 
order  was  added  certain  extra  furnishings  to  the  amount 
of  $29.90  to  be  paid  for  in  cash.  Sherman,  it  is  conceded, 
ws  to  pay  the  freight  from,  the  factory  to  Cedar  Rapids. 
"When  the  boat  was  ready,  the  company  delivered  it  to 
the  carrier,  consigned  to  the  company's  own  order  at  Cedar 
Rapids.  The  closing  paragraph  of  said  bill,  which  is  the 
material  feature  thereof  for  the  purposes  of  this  case,   is 
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in  the  following  words:  "The  surrender  of  this  original 
order  bill  of  lading  properly  indorsed  shall  be  required 
before  the  delivery  of  the  property.  Inspection  of  property 
covered  by  this  bill  of  lading  will  not  be  permitted  unless 
provided  by  law,  or  unless  permission  is  endorsed  .on  this 
original  bill  of  lading  or  given  in  writing  by  the  shipper. 
Consigned  to  order  of  Baeine  Boat  Manufacturing  Com- 
pany. Destination,  Cedar  Bapids,  state  of  Iowa.  Notify 
£•  A.  Sherman,  at  Cedar  Bapids,  state  of  Iowa.  Boute, 
Crosby  care  the  St.  P.  at  Mil.  Description  of  article  and 
special  marks,  one  boat  crated.  Baeine  Boat  Mfg.  Com- 
pany, Shipper,  .per  H.  S.  Stanton.  J.  M.  Mason,  Agt." 
tfpon  the  back  thereof  was  also  written:  "Deliver  to  E. 
A.  Sherman.  Baeine  Boat  Manufacturing  Company,  F. 
Caspar,  Cash.*'  So  far  as  appears  from  the  record,  the 
draft  and  bill  of  lading  were  delivered  to  the  intervener 
in  the  regular  course  of  business  and  without  any  knowl- 
edge or  notice  of  the  action  brought  by  the  plaintiff. 

It  is  argued  for  the  appellee  that,  as  Sherman  was  to 
pay  the  freight  on  the  boat  ordered  by  him,  the  carrier 
was  his  agent  for  the  purposes  of  such  transportation,  and 

the  delivery  of  the  boat  to  such  carrier  was 

in  law  a  delivery  to  him,   and  his  title  to 

the  property  thereby  became  fully  vested  and  could  not  be 

divested   by   the   act   of   the  company   in   n^otiating  the 

draft  and  bill  of  lading  to  the  interveneo*. 

It  is  further  insisted  that  the  indorsement  upon  the 
bill  of  lading,  "Deliver  to  E.  A.  Sherman,"  had  the  effect 
to  neutralize  or  waive  the  restrictive  provisions  of  the  bill, 
and  convert  the  transaction  into  an  open,  unrestricted 
shipment  direct  to  Sherman.  The  argument  is  unsound. 
The  words  "Notify  E.  A.  Sherman"  and  "Deliver  to  E. 
A.  Sherman"  do  no  more  than  to  designate  the  person  who 
was  expected  to  present  the  specific  proof  of  his  right  to 
demand  and  receive  the  goods.  They  are  in  no  manner 
inconsistent  with   the   express   stipulation   that   "the   sur- 


i 
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render  of  this  bill  of  lading  properly  indorsed  shall  be  re- 
quired before  tlie  delivery  of  the  property;"  nor  can  it 
be  said  to  substitute  Sherman  as  the  consignee  of  the 
shipment.  The  intent  of  the  parties  is  not  to  be  determined 
by  a  single  isolated  act,  word  or  phrase;  but  reference 
must  be  had  to  the  transaction  and  the  writings  as  a  whole. 
Thus  examined,  it  becomes  perfectly  evident  that  it  was  the 
purpose  and  intent  of  the  defendant  company,  by  shipping 
the  boat  upon  consignment  to  itd  own  order  and  drawing 
and  negotiating  the  draft  with  the  bill  of  lading  attached, 
to  withhold  the  title  to  and  control  of  the  property  until 
the  csah  payment  was  made,  and  that  upon  receipt  thereof, 
and  not  till  then,  should  the  bill  of  lading  be  delivered  to 
Sherman  as  the  evidence  of  his  right  to  demand  and  receive 
the  boat  from  the  carrier.  It  is  immaterial  whether  there 
was  any  agreemtent  upon  the  part  of  Sherman  to  pay  a 
draft  drawn  on  him  for  the  admitted'  amouzLt  of  the  cash 
payment.  It  was  the  undoubted  right  of  the  seller  to 
demand  the  money  before  delivering  the  boa±,  whether  that 
delivery  was  to  be  made  in  Michigan  or  at  Cedar  Eapid-s. 
It  was  equally  its  right,  had  it  seen  fit  ao  Ix)  do,  to  put 
the  boat  in  charge  of  its  own  custodian,  with  instructions 
to  take  it  to  Cedar  Kapids  and  demand  and  receive  pay- 
ment as  a  condition  precedent  to  delivery,  -and  we  can 
conceive  of  no  reason  why,  instead  of  this  somewhat  burden- 
some expedient,  it  was  not  at  liberty  to  effect  the  same 
purpose  by  resorting  to  the  familiar  device  of  making  the 
consignment  to  its  own  order,  draw  on  the  purchaser  for 
the  cash  payment,  and  authorize  the  carrier  to  deliver  the 
shipment  to  him  upon  his  presentation  of  the  proper  evi- 
dence that  such  payment  had  been  made.  A  delivery  by 
the  seller  to  the^  carrier  of  a  shipment  consigned  to  his 
own  order  is  not  a  delivery  to  the  purchaser,  and  it  does 
not  of  itself  effect  a  transfer  of  title  to  the  latter.  The 
record  before  us  presents  no  evidence  from  which  a  finding 

that  the  boat  was  delivered  by  defendant  to  the  garnishee, 
Vol.  156  Ia.— 2. 
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or  that  the  title  thereof  ever  pasaed  tx>  (him,  can  he  sus- 
tained. 

11.  It  is  shown  in  evidenee  without  diapute  that  on 
July  10,  1901,  the  defendant  hoat  company  negotiated 
the  draft  with  hill  of  lading  attached  to  the  intervener 

hank  and  received  full  credit  therefor  upon 
its  hooks,  and  that  said  papers  have  never 
been  returned  by  the  bank  and  said  credit  has  been  in 
no  manner  canceled  or  charged  back  to  the  company. 
Within  a  short  time  thereafter  the  company's  account,  in- 
cluding said  credit,  was  on  one  or  more  occasions  over- 
drawn. The  draft  and  bill  have  never  been  returned  from 
the  collecting  bank  in  Cedar  Rapids,  and  are  presumably 
still  held  under  the  attachment  levied  thereon  in  favor  of 
plaintiff.  The  effect  of  the  negotiation  of  a  draft  with  bill 
of  lading  attached  was  recently  considered  by  this  court 
in  BanJc  v.  Mowery^  149  Iowa,  114.  We  there  said:  "The 
retention  of  the  bill  of  lading  and  its  delivery  to  the  bank, 
to  be  delivered  to  the  consignee  upon  payment  of  the 
price,  is  sufficient  evidence  of  the  purpose  of  the  shipper 
to  retain  title  until  payment  was  made."  In  support  of 
such  holding  numeroiis  cases  were  cited.  In  the  same  con- 
nection we  quoted  with  approval  from  Oreenwood's  case, 
72  S.  C.  450  (62  S.  E.  191,  2  L.  R  A.  (N.  S.)  79,  110 
Am.  St.  Rep.  627,  5  Ann.  Ca&  261),  as  follows:  "As  be- 
tween the  vendor  and  purchaser,  the  authorities  leave  ho 
room  for  doubt  that  even  if  the  bill  of  lading  provides 
for  delivery  to  the  consignee,  yet  if  the  consignor  draws 
for  the  price,  attaching  the  bill  of  lading  to  the  draft,  this 
is  sufficient  evidence  of  his  intention  to  reserve  the  title 
and  right  of  possession  until  the  draft  is  paid."  To  the 
same  effect  is  the  quotation  from  Freeman's  note  to 
Chandler  v.  Spragtie^  38  Am.  Dec  419:  "Where  the  bill 
of  lading,  whether  drawn  so  as  to  make  the  goods  deliverable 
to  a  designated  consignee  or  to  the  shipper's  order,  is  at- 
tached to  or  to  accompany  a  draft  for  the  price,  which  is 
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forwarded  for  collection,  it  is  clear  that  the  shipper  re- 
serves a  jus  disponendiy  which  prevents  the  passing  of  the 
title  until  the  draft  is  paid." 

Moreover,  unless  a  contrary  intention  is  made  clearly 
to  appear,  the  universal  holding  of  the  authorities  is  that 
the  bill  of  lading  of  property  delivered  to  a  carrier  is  a 
symbol  of  the  property  itself,  and  its  possession  by  the 
shipper,  or  by  any  other  person  to  whom  it  is  indorsed, 
is  evidence  of  title  in  the  holder.  Bank  v.  Mowery,  supra; 
Ayres  v.  Dorsey^  101  Iowa,  141;  Railroad  v.  Johnson^  45 
Neb.  67  (63  N.  W.  144).  According  to  all  precedents  the 
negotiation  and  delivery  of  the  draft  and  bill  of  lading  to 
the  bank  had  the  effect  to  vest  the  legal  title  to  the  ship- 
ment in  the  bank,  and  this  could  not  be  divested  by  the 
unauthorized  act  of  the  carrier  in  delivering  the  property 
to  Sherman  without  surrender  of  the  bill  of  lading;  nor 
could  the  title  or  right  of  the  bank  be  defeated  by  a  gar- 
nishment of  Sherman.  He  had  none  of  the  company's 
property  in  his  hands.  He  owed  the  company  nothing. 
Upon  the  admitted  facts  he  was  under  no  legal  obligation 
whatever  to  pay  for  the  boat  until  it  was  delivered  to 
him,  or  at  least  until  delivery  was  tendei^ed  him,  and  at 
the  time  of  the  garnishment  this  ooncededly  had  not  been 
done.  How  his  relations  and  obligations  may  have  been 
affected  by  his  taking  possession  of  the  boat  without  sur- 
render of  the  bill  of  lading  we  need  not  consider,  further 
than  to  say  that,  if  he  thereby  made  himself  legally  liable 
to  pay  the  claim,  such  obligation  was  to  the  intervener, 
the  holder  of  the  bill  of  lading,  and  not  to  the  boat  com- 
pany. 

The  record  discloses  no  notice  of  any  kind  to  the 
defendant  of  the  gamisihment  of   Sherman,  <and  without 

such  notice  or  appearance  the  court  could 
notice  to  gar-    not    rightfully    enter    judgment    against    the 

garnishee.  Code,  section  3974.  It  is  possible 
that  service  of  some  kind  was  made,  or  attempted;  but  we 
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must  take  the  record  -as  it  is  shown  by  the  abstract,  and 
none  there  appears. 

For  the  reasons  stated,  the  judgment  appealed  from 
must  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  harmony  with  this  opinion. — Reversed. 


O.    C.    Brown,    Plaintiff,    Appellee,   v.    Warren    County 

Iowa,  J3efend'ant,  Appellant. 

Attorneys:  disbarment:  statutes:  constitutionality.  The  statute 
authorizing  disbarment  proceedings  on  the  court's  own  motion, 
and  the  appointment  of  an  attorney  to  draw  up  the  accusation 
without   the   allowance   of  compensation,    is   not   unconstitutional. 

Appeal   from    Warren   District    Court. — Hon.    Lorin    N. 

Hayes,   Judge. 

Friday,  March  15,  1912. 

Action  at  law  to  recover  attorney's  fees  against  the 
defendant  county  for  services  i^ndei^d  by  the  plaintiff,  an 
attorney  at  law,  in  certain  disbarment  proceedings  and 
under  regular  appointment  by  the  court  to  such  services. 
There  was  a  demurrer  to  the  petition,  which  was  overruled. 
The  defendant  elected  to  stand  upon  its  demurrer,  and 
judgment  was  accordingly  entered  for  the  plaintiff,  and 
the  defendant  appeals. — Reversed,  • 

J.  R,  Howard  and  /.  0.  Watson  for  appellant. 

0.  C.  Brown  for  appellee. 

Evans,  J. — It  is  made  to  appear  from  the  petition 
that  in  September,  1903,  disbarment  proceedings  were 
instituted  against  one  Mosher  ilpon  order  of  the  district 
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court  and,  upon  a  like  order,  the  plaintiff  and  others  were 
appointed  to  take  charge  of  the  prosecution  of  such  pro- 
ceedings. In  such  proceedings  the  plaiutiff  performed 
services  to  tlie  value  of  $1,075.  The  appointment  of  the 
plaintiff  was  made  under  the  provisions  of  section  325 
of  the  Code  Supplement,  which  is  as  follows:  "The  pro- 
ceedings to  remove  or  suspend  an  attorney  may  be  com- 
menced by  the  direction  of  the  court  or  on  motion  of  any 
individual.  In  the  former  case,  the  court  must  direct  some 
attorney  to  draw  up  'the  accusation ;  in  the  latter,  the 
accusation  must  be  drawn  up  and  sworn  to  by  the  person 
making  it  If  an  action  is  commenced  by  direction  of 
the  court,  the  casts  shall  be  taxed,  and  disposed  of  as  in 
criminal  cases;  provided,  however,  tluat  no  alloivance  shall 
he  made  hi  siich  case  for  the  payment  of  attorney  fees." 
The  defendant's  demurrer  is  based  upon  the  exprt^ss  pro- 
vision "that  no  allowance  shall  be  made  in  such  case  for 
the  payment  of  attorney  foes."  Manifestly  upon  the  face 
of  the  statute,  the  demurrer  should  have  been  sustained. 
We  are  met  with  the  contention  at  this  point,  however, 
that  tho  statute  is  unconstitutional,  in  that  it  requires  the 
performance  of  lal)or  without  just  compensation.  It  is 
argued  that  it  is  in  violation  of  section  18,  article  1,  of 
the  Constitution,  which  provides  that  "private  property 
shall  not  be  taken  for  public  use  without  just  compensa- 
tion first  being  made."  The  learned  trial  court  adopted 
this  view. 

In  Hyatt  v,  Hamilton  County,  121  Iowa,  292,  it  was 
held  tliat  the  co^mty  was  liable  to  the  attorney  for  the 
value  of  services  rendered  in  such  a  case.  This  holding 
was  based  in  part  upon  the  fact  that  the  statute  then  in 
force  required  the  services,  and  was  silent  upon  the  sub- 
ject of  oompensation.  The  liability  of  the  county  was 
therefore  found  m  matter  implied  from  the  statute.  Simi- 
lar reasoning  was  adopted  in  the  case  of  Tlall  v.  Washing- 
ton  County,  2  G.  Greene,  473.     The  services  involved  in 
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the  latter  case  were  those  rendered  by  an  attorney  under 
an  appointment  of  the  court  to  defend  a  pauper  criminal. 
In  the  opinion  of  this  court  in  that  case  it  was  said: 
"Whilst  the  statute  requires  the  court  to  appoint  counsel 
in  a  case  like  this,  it  is  silent  on  the  subject  of  pay  for 
his  services.  It  leaves  that  matter  to  be  disposed  of  upon 
the  principles  of  the  common  law."  Since  those  cases  were 
decided^  the  statute  has  been  amended  and  appears  now  as 
section  325  »above  quoted.  The  aippdlee  contends,  as  al- 
ready stated,  that  the  statute  in  its  present  amended  form 
is  unconstitutional,  and  there  is  some  authority  for  this 
contention.  Carpenter  v.  Dane  County,  9  Wis.  274;  Dane 
County  V.  Smith,  13  Wis.  585  (80  Am.  Dec.  Y54).  We 
find  no  other  authorities  directly  in  point  upon  this  par- 
ticular question  which  so  hold.  We  do  not  feel  called  upon 
at  this  time  to  determine  the  question  of  the  constitution- 
ality of  the  statute.  If  it  be  unconstitutional  as  the  appel- 
lee plaintiff  contends,  then  it  is  ineffective  to  create  in  the 
appellee  plaintiff  an  affirmative  right. 

The  services  for  which  the  plaintiff  claims  his  com- 
pensation were  rendered  under  the  call  of  this  statute.  This 
is  a  call  for  services  to  be  rendered  without  compensation 
from  the  public  treasury.  If  the  Legislature  had  no  con- 
stitutional power  to  call  for  such  services  without  com- 
pensation, as  therein  provided,  then  clearly  the  plaintiff 
was  not  bound  to  perform  such  services.  If  the  plaintiff 
had  declined  the  appointment  of  the  court  on  this  ground, 
the  court  could  have  accepted  the  declination,  and  could 
have  looked  for  a  more  willing  appointee.  If  the  court 
had  refused  to  accept  the  declination,  the  plaintiff,  appellee 
herein,  could  then  have  put  the  constitutionality  of  the 
staute  to  the  test.  He  did  not  do  so.  He  accepted  the 
appointment  without  protest,  and  he  must  be  held  to  have 
done  80  under  the  terms  of  the  statute.  It  will  not  do  to 
say  that  only  the  last  clause  of  the  statute  is  unconstitu- 
tional.    The  question  involved  at  this  point  is  the  liability 
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of  the  county.  It  is  clearly  within  the  prerogative  of  the 
Legislature,  both  to  provide  and  to  limit  the  liability  of 
counties.  If  the  statute  is  unconstitutional,  it  is  because 
it  provides  for  a  compulsory  service  without  compensation 
from  any  source. 

Some  analogy  to  this  case  may  be  found  in  the  case  of 
Samuels  v.  Dubuque  County,  13  Iowa,  536.  That  was 
a  case  against  the  county  for  attorney's  fees  for  services 
rendered  to  pauper  defendants  in  criminal  cases.  The 
statute  under  which  the  appointment  was  made  provided 
for  fees  in  specific  amounts.  The  statutory  fees  for  the 
services  rendered  by  the  plaintiff  in  that  case  amounted 
to  $25,  but  the  plaintiff's  services  were  worth  $110.  He 
therefore  eued  for  the  value  of  his  services.  The  holding  of 
this  court  was  adverse  to  him.  In  the  opinion  in  that  case 
is  was  said:  "The  inoonclusiveness  of  this  reasoning  is 
too  manifest  to  require  a  formal  notice.  It  overlooks  the 
fact  that  compensation  in  cases  of  this  kind  must  be  paid 
from  the  county  revenue,  the  collection  and  disbursement 
of  which  are  xmder  the  general  control  of  the  Legislature. 
It  also  overlooks  the  still  more  important  fact  that  attor- 
neys are  officers  of  the  law,  whose  fees,  duties,  and  re- 
sponsibilities may  legitimately  be  the  subject  of  Legislative 
regulation,  like  other  ofiicers,  and,  inasmuch  as  a  class  they 
enjoy  certain  special  privileges  under  the  law,  something 
is  justly  expected  from  the  esprit  de  corps  of  the  profession 
in  affectuating  the  policy  of  the  government  in  giving  to 
every  pauper  offender  arraingnment  for  trial  the  assistance 
of  learned  counsel."  A  similar  question  was  involved  in 
Board  of  Supervisors  v.  Pollard,  163  Ind.  371  (55  N.  E. 
87).  This  waa  an  action  for  attorney's  fees  for  services 
rendered  under  appointment  in  an  action  in  behalf  of  a 
poor  person  in  pursuance  of  a  statute.  We  quote  as  fol- 
lows from  the  opinion  in  that  case:  "The  evident  answer 
to  this  objection  is  that  the  attorney  can  not  be  compelled 
to  perform  th<e  services,  for  the  reason,  at  least,  that  thQ 
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statute  providing  for  hie  appotntmeiit  denies  him  compensa- 
tion, and,  if  he  does  render  them  at  the  request  of  the 
court,  he  does  so  voluntarily,  and  witih  the  knowledge  that 
he  is  to  receive  no  fee  or  reward  therefor.  Having  under- 
taken the  employment,  voluntarily  or  gratuitously,  he  has 
no  ground  for  a  claim  to  compensation  either  from  the 
poor  person  or  the  county.  In  our  opinion  the  language 
of  this  statute  excludes  the  idea  that  compensation  shall 
he  made  the  attorney  from  any  source,  and  we  think  the 
courts  have  no  power  under  it  to  tax  fees,  or  distribute 
rewards,  when  the  statute  declares  that  none  is  to  be  ex- 
pected." The  plaintiff  in  that  case  relied  upon  a  par- 
ticular  provision  of  the  Indiana  Constitution,  being  sec- 
tion 21  of  article  1,  providing  in  express  terms  "that  no 
man's  particular  services  shall  be  demanded  without  just 
compensation,"  and  also  upon  the  earlier  case  of  Webb  v. 
Baird,  6  Ind.  13,  which  is  relied  upon  to  some  extent  by 
the  appellee  in  this  case.  If  the  constitutionality  of  our 
statute  were  put  to  the  test  as  above  suggested,  there  are 
cogent  reasons  of  public  and  professional  policy  and  duty 
wbich  suggest  themselves  to  the  mind  in  support  of  tlie 
statute.  Tihe  substance  of  these  is  that  the  privileges  of  an 
attorney,  as  such  carry  with  them  their  appropriate  and 
corresponding  burdens.  One  of  these  burdens  is  to  see  that 
the  proper  standards  of  the  profession  be  maintained.  For 
a  discussion  of  such  question,  see  the  following  cases:  La- 
mont  V.  Solano  County ^  49  Cal.  158;  Roioe  v.  Yuba 
County,  17  Cal.  62 ;  Elam  v.  Johnson,  48  Ga.  348 ;  Wright 
V.  State,  3  Heisk.  (50  Tenn.)  256;  Arkansas  County  v. 
Freeman^  31  Ark.  266;  House  v.  Whitis^  64  Tenn.  (5 
Baxt.)  690;  People  v.  Niagara,  78  K  Y.  622.  We  may 
as  well  say  in  this  connection  that  we  see  no  sound  reason 
to  hold  the  statute  to  be  unconstitutional.  It  is  our  con- 
clusion that  in  any  event  the  plea  of  the  imconstitution- 
ality  of  the  statute  was  not  available  to  the. plaintiff  appel- 
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lee  in  this  case,  and  that  the  learned  trial  court  erred  in 
overruling  the  defendant'-s  demurrer. 

For  that  reason  the  order  must  be,  and  it  is.  Reversed. 

Dkemer,  J.,  especially  concurring.  I  prefer  to  place 
my  concurrence  wholly  upon  the  ground  that  the  statute 
is  a  perfectly  valid  exercise  of  legislative  power.  The 
attorney,  having  been  directed  by  tlie  court  to  perform  the 
service,  was  in  duty  bound  as  an  officer  of  court  to  do  so, 
and  I  do  not  think  he  waived  anything  by  obeying  the 
order  of  court. 

SUPPLEMENTAL  OPINION. 

Tuesday,   Septembkk  24,'  1912. 

Evans,  J. — A  reversing  opinion  was  filed  on  the 
original  submission.  It  was  there  held  that  the  i^lea  of 
unconstitutionality  of  the  statute  imder  consideration 
was  not  available  to  appellee,  but  this  holding  was  not 
concurred  i^  by  all  members  of  the  court 

We  are  united  in  the  view  that  the  statute  in  ques- 
tion does  not  contravene  any  provisions  of  the  Constitu- 
tion, and  that  the  case  must  in  any  event  be  reversed, 
under  the  express  terms  of  the  statute  as  amended.  Code 
Supp.  section  325.  In  view  of  our  unanimity  on  this 
question,  and  our  difference  of  opinion  on  the  ground  of 
reversal  stated  in  the  original  opinion,  we  prefer  to  put 
the  reversal  upon  the  ground  herein  stated,  and  the  former 
opinion  is  accordingly  modified. 

With  this  modification,  the  petition  for  rehearing  is 
overruled. 
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Gust  Fredebickson,  AdminJatrator  of  the  Estate  of  Nub 
Fbederickson,  deceased,  v.  Iowa  Centbal  Railway 
Company,  Appellant, 

Railroads:     evidence:    conclusion:    prejudice.     Where  there   was 

1  evidence  in  a  railroad  crossing  accident  warranting  a  conclusion 
that  a  certain  engine  was  the  one  which  struck  deceased,  and 
there  was  no  attempt  to  show  it  was  not  the  engine,  the  testi- 
mony of  a  witness  that  he  examined  an  engine  of  defendant's 
in  the  yards  and  that  it  came  over  the  route  of  the  accident  on 
that  day,  while  in  the  nature  of  a  conclusion  was  not  so  preju- 
dicial as  to  require  a  reversal. 

Same:    crossing  accident:    negligence:    evidence  of  custom.    Evi- 

2  dence  of  the  general  custom  and  habit  of  a  decedent,  as  to  his 
exercise  of  care  on  approaching  a  certain  railway  crossing,  is 
competent  in  aid  of  the  presumption  that  he  was  in  the  exercise 
of  due  care,  there  being  no  eye  witness  to  the  accident. 

Same:     contributory  negligence:    submission  of  issue.     Although 

3  a  railway  crossing  is  so  open  that 'the  approach  of  trains  can 
readily  be  seen  under  ordinary  circumstances  and  an  exercise 
of  ordinary  care,  still  where  there  was  a  high  wind  and  flying 
snow  at  the  time  of  the  accident,  sufficient  at  times  to  largely 
obscure  the  vision,  when  taken  in  connection  with  the  presump- 
tion of  due  care  and  the  evidence  of  decedent's  usual  care  on 
approaching  the  crossing,  the  question  of  contributory  negligence 
•was  properly  left  to  the  jury. 

Same:     duty  to  stop,  look  and  listen.     One  is  not  required  by 

4  law  to  stop,  look  and  listen  for  approaching  trains  tmder  all 
circumstances  when  about  to  cross  a  railway  track,  but  this  .duty 
is  governed  by  the  existing  conditions;  and  where  the  weather 
conditions  were  such  that  had  deceased  done  so  it  might  have 
been  of  no  avail,  his  failure  to  exercise  such  a  degree  of  care 
was  not  negligence  as  matter  of  law. 

Damages:    disregard  of  instruction:    presumption.    It  will  not  be 

5  presumed  that  a  direction  to  the  jury  to  allow  the  fair  reason- 
able value  of  property  destroyed,  as  shown  by  the  evidence,  was 
disregarded  by  an  allowance  for  property  of  which  there  wa9 
no  evidence  of  value. 
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Appeal  from  Worth  District  Ccmrf.— ^Hon.  J.  F.  Clyde, 

Judge. 

Fbiday,  Masgh  15,  1912. 

Action  to  recover  damages  for  the  wrongful  killing 
of  plaintiflf's  intestate  and  to  recover  the  value  of  certain- 
personal  property  destroyed  at  the  same  time.  A  trial  to 
a  jury  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. — Affirmed. 

W.  H.  Bremner,  F.  M.  Miner,  and  Kepler  &  West- 
fall  (Oeo.  W.  Seevers,  of  counsel),  for  appellant. 

E.  M.  Sahin  for  appellee. 

Shebwin,  J. — Plaintiff's  intestate  was  killed  by  a 
train  on  a  highway  crossing,  intersecting  a  railroad  track 
and  about  two  miles  north  of  Northwood,  Iowa,  over  which 
both  the  defendant  and  the  Chicago,  Kock  Island  &  Pacific 
Bailroad  Company  operate  trains.  The  evidence,  fairly 
shows  that  the  deceased  started  from  Northwood  for  home 
between  two  and  half  past  two  o'clock  in  the  afternoon, 
driving  a  single  horse  hi^hed  to  a  sleigh.  Xo  witness 
who  testified  on  the  trial  saw  the  accident;  but  a  witness 
for  the  plaintiff,  who  lived  near  the  crossing,  found 
Frederickson  fatally  injured  a  short  distance  northwest  of 
the  crossing  shortly  after  three  o'clock.  Frederickson  was 
80  badly  hurt  that  he  was  unable  to  give  any  account  of 
the  accident,  and  he  died  within  an  hour  after  he  was 
found.  The  horse  that  he  had  been  driving  was  found 
dead  and  mangled  some  distance  north  of  the  crossing.  His 
sleigh  was  broken,  and  flour  and  other  groceries  that  he 
had  bought  in  Northwood  were  found  in  the  vicinity.  It 
is  conclusively  shown  that  deceased  was  killed  by  a  north- 
bound train.    The  only  trains  going  north  on  the  afternoon 


28         Frbderickson  v.  Iowa  Cent.  Ry.  Co.   [156  Iowa 

in  question,  so  far  as  the  record  •shows,  were  a  Rock  Island 
passenger  train,  which  passed  North  wood  before  2 
o'clock,  and  a  passenger  train  of  the  defendant,  which  was 
due  to  leave  there  at  2:32,  and  which  did,  in  fact,  leave* 
Northwood  about  on  time  that  afternoon.  There  was 
evidence  tending  to  show  that  the  engine  that  pulled  the 
defendant's  train  in  question  into  Albert  Lea,  Minn.,  that 
afternoon,  bore  unmistakable  evidence  of  having  been  in 
collision  with  a  horse,  and  with  flour  and  other  groceries, 
such  as  the  deceased  carried  in  his  sleigh.  We  therefore 
think  the  evidence  sufficient  to  warrant  the  finding  that  it 
was  the  defendant's  train  that  killed  plaintiff's  intestate.. 
Defendant  was  charged  with  a  failure  to  give  warning  of  its 
approach,  and  there  was  sufficient  evidence  to  take  that 
question  to  the  jury. 

A    witness,    residing    in    Albert   Lea,    Minn.,    testified 
over  the  defendant's  objection  tliat  the  question  called  for  a 
conclusion  that  he  "examined  an  Iowa  Central  engine  that 
I  Railroads- evi-    ^sime  north  that  dav,"  and  that  it  was  No. 
?fon?  prcjS!'^"'  ^^-     The  witness  was  a  policeman  of  Albert 
^^^'  Lea,  and  testified  that  he  saw  the  engine  in 

the  evening  over  toward  the  roundhouse,  and  that  it  was 
the  only  Iowa  Central  engine  outside  of  the  poundhouse. 
He  -did  not  testify  that  it  was  the  engine  that  took  the 
train  in  question  into  Albert  Lea  that  afternoon,  but  from 
his  testimony  as  to  the  condition  of  the  engine,  together 
with  the  other  evidence,  the  jury  was  justified  in  conclud- 
ing that  it  vras  the  same  engine  that  stnrck  d«»ased.  There 
was  no  evidence  attempting  to  show  that  No.  46  was  not 
the  engine  that  pulled  that  particular  train  into  Albert 
Lea,  and  while  the  answer  of  the  witness  was  in  the  nature 
of  a  conclusion,  we  do  not  think  it  was  so  prejudicial  to 
the  defendant  as  to  require  a  reversal. 

A  son  of  the  deceased  testified  that  he  had  ridden 
with  his  father  over  the  crossing  in  question  some  twenty 
times  or  more  during  the  five  years  immediately  preceding 
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the  accident,  that  he  knew  his  father's  habit  and  custom 

about  looking  and   listening  for  trains,   and 

a.  Same:   cross-  .,  -iii-r  •  iit 

ing  accident:      that  he  was  lu  the  habit  of  stopping  and  look- 
SstoS!*  °'       ^^  *^^  listening.   Proper  objection  was  made 

to  this  testimony  and  appellant  now  con- 
tends that  it  was  error  to  receive  it,  because  the  habita 
and  usual  conduct  as  to  a  particular  act  are  not  admissible 
on  the  question  of  contributory  n^ligence  and  because  the 
witness  had  not  shown  sufficient  familiarity  wnth  the  habits 
of  the  deceased.  The  deceased  was  alone  at  the  time  he  was 
killed,  and,  so  far  as  the  record  disclosas,  no  one  witnessed 
the  accident.  In  such  cases,  the  presumption  obtains  that 
tlie  deceased  was  exercising  due  care  in  approaching  the 
crossing.  This  presumption  is  not  conclusive,  but  is  to 
be  considered  with  the  other  evidence.  In  Dalton  v.  Rail- 
road Companyy  114  Iowa,  259,  and  in  Oray  v.  Railway 
Company,  143  Iowa,  268,  we  intimated  that  cases  might 
arise  where  it  would  be  competent  to  show  the  general 
habit  and  conduct  in  such  cases  as  bearing  indirectly  upon 
the  question  of  contributory  negligence.  The  general  objec- 
tion to  such  evidence  is  that  it  is  too  remote,  and  that  a 
man  may  be  generally  careful  in  doing  a'  particular  thing 
and  still  be  careless  in  the  instance  in  question.  But  we 
are  of  the  opinion  that  e\ndencc  of  tlie  general  habit  in 
using  a  particular  railroad  crossing  is  competent,  at  least 
where  there  are  no  eyewitnesses  of  the  accident.  It  may 
tend  to  aid  the  presumption  of  self-presentation  that  arises 
in  such  cases,  because  a  person  is  more  likely  to  do  what 
he  is  in  the  habit  of  doing  under  the  same  conditions.  Such 
evidence  ijs  held  admissible  in  New  Hampshire;  Tuclcer 
V.  Boston  &  M.  R.  JB.,  73  N.  H.  132  (59  Atl.  943); 
Davis  V.  Eailroady  68  N.  H.  247  (44  Atl.  388),  and  cases 
therein  cited;  and  in  Illinois,  Railroad  Company  v.  Clarlc, 
108  111.  113;  Railroad  Co.  v.  Bailey,  145  111.  159  (33  X. 
E.  1089).  The  following  cases  also  support  the  rule: 
Railway  Co.  v.  McNeil  (Ind.  App.)  66  N.  E.  777;  Rail- 
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road  Co.  v.  Spilker,  134  Ind.  380  (33  K  E.  280,  34  K  E. 
218) ;  Craven  v.  Railroad  Co.,  72  Cal.  345  (13  Pac.  878) ; 
Fitzpatrick  v.  Railroad  Co.,  128  Miaas.  13;  1  Wigmore  ou 
Evidence,  sections  92,  93 ;  Mathias  v.  O'Neill,  94  Mo.  520 
(6  S.  W.  253).  As  bearing  somewhat  on  the  saipe  ques- 
tion, see  Slossen  v.  Railroad  Co.,  60  Iowa,  215;  Lanning 
V.  Railroad  Co.,  68  Iowa,  502;  Johnson  v.  Railroad  Co., 
77  Iowa,  666;  Shaber  v.  Railway  Co.,  28  Minn.  103  (9  N. 
W.  575);  Smith  v.  Clark  &  Whitling,  12  Iowa,  32; 
Stafford  v.  Oskaloosa,  64  Iowa,  251. 

It  is  said  that  the  court  should  have  held,  as  a  matter 

of  kw,  that  deceased  was  guilty  of  contributory  negligence ; 

but  we  can  not  assent  to  the  proposition.     While  the  cross- 

3.  Same:  contrib-  ^"S  ^^  qucstion  was  SO  opcu  that  the  approach 

Scnce-sStmis-    ^f  »  train  could  have  readily  been  seen  by 

don  of  i««e.     ^^^  exercise  of  care,  under  ordinary  circum- 

stances,  the  record  shows  that  on  the  afternoon  in  question 
the  wind  was  high  and  at  times  the  air  was  so  full  of 
drifting  snow  that  a  person  could  not  see  far.  Wliat  pre- 
caution the  deceased  may  have  taken  when  approaching 
this  crossing  can  not  be  certainly  determined.  But  he  had 
used  it  frequently  for  many  yeaw  and  knew  that  it  was 
dangerous  to  attempt  to  cross  the  track  without  exercising 
care,  and  the  presumption  that  we  have  already  referred 
to,  in  connection  with  evidence  of  the  conditions  of  the 
weather  at  the  time,  was,  we  think,  sufficient  to  take  the 
case  to  the  jury.  Lorentz  v.  Railway  Co.,  115  Iowa,  377; 
Funston  v.  Railway  Co.,  61  Iowa,  452. 

Instruction  10  is  complained  of,  on  the  ground  that 
no  fact  or  circumstance  was  shown  which  would  serve  to 
excuse  "the  failure  of  the  deceased  to  look  and  listen  for 

an  approaching  train."  But  the  appellant  is 
^  rtop.  look  and    mistaken  as  to  this.     The  deceased  may  have 

stopped  and  looked  and  listened,  and  still 
have  been  unable  to  see  or  hear  the  train  on  account  of 
the  weather  conditions  shown.    Nor  is  a  person  approaching 
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a  railway  oroasing  required  \yy  tlie  law  to  stop,  look  and 
listen  undep  all  conditions.  Siioih  duty  is  always  dependent 
upon  the  conditions  existing  at  the  time.  See  oases  immedi- 
ately supra.     There  was  no  error  in  the  instruction. 

Instruction  12  is  criticised  because  the  jury  was  told 
thaty  if  it  found  for  the  plaintiff  on  his  claim  for  damages 
to  the  horse,  sleigh^  and  other  personal  property,  the  fair 
5.  Damage:  di-     ^^   reasonable  value  of   such   property,    as 

SS?rioS!p?e-    shown  by  the  evidence,   should  be  allowed. 

tamptiQn.  j^  j^  g^j^  ^^^^  there  was  no  evidence  as  to 

tihe  value  of  lihe  groceries  that  wetre  destroyed  by  the  colli- 
sion, and  hence  the  instruction  was  erroneous.  If  appel- 
lant's contention  be  true,  the  jury  could  not  have  allowed 
anything  therefore  under  the  inetruction  without  <lisregard- 
ing  it,  and  this  we  will  not  presume.  It  is  a  very  small 
matter,  involving  but  a  few  dollars  at  most,  and  we  see  no 
reason  for  modifying  the  judgment  on  account  thereof. 

We  find  no  error  for  which  the  judgment  should  be 
disturbed,  and  it  is  affirmed. 


John  Adams,  v.  Chicago  Great  Western  Railroad  Com- 

PAmr  and  J.  C.  Evans,  Appellants. 

Railroads:     EjEcnoN    of    passengers:     intoxication.      The    statute 

1  authorizes  railway  companies  to  eject  intoxicated  passengers  from 
their  trains  as  a  protection  to  the  traveling  public  from  the  mis- 
conduct of  drunken  and  disorderly  persons;  but  in  doing  so 
they  are  not  at  liberty  to  use  excessive  force,  or  to  knowingly 
•imperil  life  or  limb.  In  the  instant  case  the  conductor  was  justi- 
fied in  ejecting  plaintiff,  not  only  on  the  ground  of  intoxication 
but  also  because  of  refusal  to  pay  his  fare. 

Same:    ejection  op  persons  from  station.    A  railway  company  may 

2  forcibly  eject  persons  from  its  passenger  stations,  except  within 
a  reasonable  time  before,  during  or  after  the  arrival  and  de- 
parture of  its  'trains;  but  are  not  permitted  to  knowingly  im- 
peril the  life  or  limb  of  such  persons  in  so  doing. 
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Evidence:     admissions.     The  admissions  of  a  party  to   an .  action 

3  should  not  be  excluded  because  his  attention  was  not  called  to 
them  while  testifying  as  a  witness. 

Railways:    ejection  of  passenger  from  station:   excuse:   evidence. 

4  Proof  that  a  station  agent  offered  to  take  an  intoxicated  j>erson 
whom  he  had  excluded  from  the  station  home  with  him,  did  not  re- 
lieve the  company  from  liability  for  his  injury  from  exposure, 
where  the  agent  must  have  known  that  he  was  in  such  condition 
that  he  did  not  understand  the  offer.  In  the  instant  case  the  evi- 
dence is  such  as  to  require  submission  of  the  questions  whether 
the  agent  offered  to  take  the  plaintiff  home  with  him,  or  whether 
the  agent  knew  that  plaintiff  did  nat  understand  the  offer. 

Appeal  from  Wright  District  Court. — Hon.  R.  M.  Wright, 

Judge. 

.Friday,  March  15,  1912. 

Action  for  damages  resulted  in  judgment  against 
both   defendants,  from  which  they  appeal. — Reversed. 

Carr,  Carr  &  Evans  and  Birdsall  &  Birdsall  for  appel- 
lants. 

J.  W.  Henncherry  and  McGrath  &  Archerd  for  ap- 
pellee. 

Ladd,  J. — In  the  afternoon  of  December  7,  1909, 
plaintiff  was  discovered  lying  on  the  floor  in  a  box  oar  in 
a  train  which  had  just  reached  Lehigh  over  a  branch  line 
of  the  defendant  from  Ft.  Dodge  to  that  place.  The  at- 
tention of  the  train  crew  being  directed  to  him,  he  was 
assisted  to  the  depot  platform.  Though  he  testified  to  hav- 
ing boarded  a  passenger  car  at  Ft.  Dodge,  the  conductor 
and  brakeman  denied  having  seen  him  there,  and  he  offered 
no  explanation  of  his  exit  from  a  passenger  car  to  the  box 
car  in  which  he  was  found  on  the  way.  He  remained  at 
the  depot  in  Lehigh  until  the  train  was  ready  to  return 
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ixy  Ft.  Dodge,  nearly  two  hours,  and  then  hoarded  the 
passenger  car.  Upon  demand  for  fare,  he  tendered  a  ticket 
from  Ft  Dodge  to  Eagle  Grove,  which  was  declined,  and 
though  requested  twice  thereafter,  failed  and  refused  to 
pay  the  samet,  and  was  directed  to  leave  the  train,  at 
Evanston,  the  next  station.  This  was  about  five  o'clock 
p.  m.  of  the  same  day.  He  did  as  required,  and  after  stand- 
ing on  the  platform  a  few  minutes,  entered  the  depot.  After 
the  agent,  defendant  Evans,  had  completed  his  work,  about 
thirty  minutes  later,  and  was  ready  to  go  to  his  evening 
meal,  plaintiff  was  required  to  leave  the  depot  so  that  it 
could  be  locked  and  started  on  foot  toward  Ft.  Dodge,  about 
eight  miles  distant  After  walking  along  the  railroad  track 
for  some  distance,  he  appears  to  have  entered  a  comorib, 
and  to  have  slept  there  until  about  five  o'clock  the  next 
morning.  At  that  time  he  called  at  a  house  in  Evanston 
where  it  was  discovered  that  both  his  feet  were  frozen,  and 
also  two  fingers  of  his  right  hand.  Both  feet  and  one 
finger  subsequently  were  amputated.  Two  grounds  of  neg- 
ligence are  charged:  (1)  In  ejecting  plaintiff  from  the 
train  at  Evanston,  knowing  that  he  was  intoxicated  to  such 
ttn  matent  as  to  be  unable  to  care  for  himself,  and  that 
the  weather  was  cold;  and  (2)  in  ejecting  plaintiff  from 
the  depot  and  premises  of  the  railway  company  at 
Evanston,  knowing  him  to  be  in  the  condition  stated,  and 
unable  to  take  care  of  himself,  in  the  cold,  and  that  there 
was  no  hotel  or  other  place  where  he  could  jobtain  shelter 
from  the  inclemency  of  the  weather. 

I.  That  the  plaintiff  was  in  a  state  of  intoxication,  when 
required  to  leave  the  passenger  car  at  Evanston  is  undisputed. 
Section  2  of  chapter  141  of  the  Acts  of  the  Thirty-Third 
1  Railroads-         General   Assembly   provides   that   "any   con- 
•en^rarlntoxi.  ductor  of  a  railway  train  or  street  car  car- 
caUon.  rying  passengers  shall  have  the  right  to  re- 

fuse to  permit  any  person,  not  in  the  custody  of  an  officer, 

to  enter  any  passenger  car  on  his  train  or  street  car  in  his 
•  Vol.  156  I  A,— 3. 
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charge^  who  shall  be  in  a  state  of  intoxication;  and  shall 
have  the  further  right  to  eject  from  his  train  at  any  station 
or  from  his  street  car  at  any  regular  stop  any  person  found 
in  a  state  of  intoxication  or  drinking  intoxicating  liquors 
as  a  beverage,  or  using  profane  and  indecent  language  on 
any  passenger  car  of  his  train  or  any  street  car  under  his 
charge  and  for  that  .purpose  may  call  to  his  aid  'any  em- 
ployee of  the  railway  or  street  car  company."  This  con- 
ferred on  the  conductor  ample  authority  to  expel  plaintiff 
from  the  train.  He  might  have  excluded  him  from  the 
car  when  he  undertook  to  enter  it  at  Lehigh,  had  he  elected 
to  have  done  so,  but  the  circumstance  that  plaintiff  suc- 
ceeding in  getting  aboard  through  the  oversight  of  members 
of  the  train  crew  or  for  any  other  reason  did  not  deprive 
the  conductor  of  the  right  expressly  conferred  by  this  statute 
to  eject  him  theref rpm.  Nor  is  a  conductor  in  ejecting  such 
passenger  bound  to  select  any  particular  station  at  which 
to  do  so.  The  statute  in  the  plainest  possible  terms  author- 
izes this  to  be  done  "at  any  station.''  Of  course,  this  will 
not  justify  the  use  of  excessive  force  in  accomplishing 
what  may  be  done,  nor  does  such  a  statute  afford  any  pro- 
tection against  the  willful  or  wanton  conduct  of  a  conductor 
in  ejecting  a  person  even  at  a  station.  The  condition  of 
an  intoxicated  person  doubtless  might  be  such  that  to  leave 
him  to  find  his  way  even  to  the  nearest  house  or  the  sta- 
tion would  imperil  his  life  or  limb,  and  in  that  event  the 
conductor  would  not  be  excusable  in  knowingly  -  exposing 
him  to  such  danger.  Boseman  v.  Railway,  112  N.  C.  709 
(16  S.  E.  766,  19  L.  R.  A.  327,  34  Am.  St.  Rep.  524). 
But  this  is  not  such  a  case.  The  plaintiff  in  leaving 
the  car  walked  erect  and  reached  the  station,  which  was 
open,  safely,  and,  though  there  was  no  hotel  in  the  place, 
there  were  ten  or  twelve  dwelling  houses  not  far  from  the 
depot,  and,  in  the  absence  of  all  proof,  it  is  not  to  be 
assumed,  nor  was  the  conductor  bound  to  assume,  that  a 
person  even  in  plaintiff's  condition  then  could  not  have 
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found  shelter  from  the  inclemency  of  the  weather  at  the 
station^  or  in  some  of  these  dwellings.  If  the  conductor 
was  then  aware  that  plaintiff  was  in  a  helpless  condition, 
the  record  does  not  disclose  the  fact.  A  passenger  testi- 
fied that  he  sat  straight  in  the  seat  and  walked  erect  in 
leaving  the  car,  but  that  she  thought  him  kind  of  stupid, 
and  that  he  did  not  seem  to  know  what  he  was  doing,  for 
that,  when  the  conductor  refused  the  ticket  from  Ft.  Dodge 
to  Eagle  Grove,  he  fumbled  in  trying  to  get  his  hand  into 
his  pocket.  Undoubtedly  this  conduct  was  an  indication  of 
intoxicatibn,  but  it  alone  should  not  be  accepted  as  estab- 
lishing helplessness. 

Common  carriers  are  required  to  exercise  a  very  high 
degree  of  care  in  the  protection  of  travelers  being  trans- 
ported against  the  misconduct  of  drunken  and  disorderly 
persons,  and  the  manifest  design  of  this  statute  is  to  enable 
them  to  guard  against  the  dangers  incident'  to  their  con- 
veyance by  authorizing  them  to  refuse  such  persons  as 
passengers  or  after  becoming  such  to  expel  them  from  their 
passenger  coaches. 

The  plaintiff  not  only  was  intoxicated,  but  had  re- 
fused to  pay  his  fare.  The  defendant  did  not  owe  him 
the  duty  of  carrying  him  gratuitously,  and  might  ordinarily 
eject  him  at  the  first  station  reached.  The  record  is  with- 
out evidence  from  which  it  could  rightly  have  been  found 
that  the  conductor  in  doing  so  violated  any  duty  owing 
plaintiff,  and  the  first  ground  of  negligence  ought  not  to 
have  been  submitted  to  the  jury. 

II.  The  plaintiff  in  declining  to  pay  his  fare  had  ceased 
to  be  a  passenger,  and,  when  ejected,  can  not  be  assumed 
to  have  entered  the  depot  for  the  purpose  of  taking  a  train. 
.  <:*•,,.  -j.^  Even  if  he  did,  however,  the  agent  was  not 
wnsfrom*^"  bouud  to  kccp  it  opeu  until  the  next  train 
station.  passed  through  on  the  following  day.     The 

waiting  room  is  for  the  accommodation  of  incoming  and 
outgoing   passengers,    and   not   a   place   of   resort   for   the 
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general  public,  and  though  one  entering  it  not  as  a  pas- 
senger or  on  business  with  the  company  is  not  to  be  re- 
garded as  a  trespasser,  yet,  upon  a  request  to  leave,  it  is 
his  duty  to  do  so,  whether  disorderly  or  not,  and  upon  his 
refusal  to  go  it  is  the  right  of  the  agent  to  eject  him,  using 
such  force  as  is  reasonably  necessary.  Johnson  v.  Railway ^ 
51  Iowa,  25;  Beeson  v.  Railway,  62  Iowa,  173;  McDonald 
V.  Railway^  88  Iowa,  348. 

As  the  plaintiff  was  not  there  on  business  connected 
with  the  company,  the  agent  owed  him  no  affirmative  duty. 
In  the  absence  of  information  to  the  contrary,  he  might 
assume  that  plaintiff  was  capable  of  taking  care  of  him- 
self, and  was  not  bound  before  ordering  him  out  of  the 
depot  on  closing  to  ascertain  his  actual  condition.  If,  how- 
ever, the  apparent  condition  of  plaintiff  was  that  of  help- 
lessness or  of  intoxication,  such  as  to  render  him  incapable 
of  caring  for  himself,  in  view  of  the  inclemency  of  the 
weather,  and  he  was  in  such  condition  actually,  then  it 
devolved  upon  the  agent  to  exercise  such  care,  and  take 
such  precautions  for  his  safety  as  an  ordinarily  prudent 
person  would  under  like  circumstances.  In  short,  he  was 
not  charged  with  notice  of  his  actual  condition,  save  as  this 
was  apparent  from  his  conduct  or  talk  or  appearance.  And 
even  though  plaintiff  may  have  been  in  a  dnmken  condi- 
tion, he  was  not  bound  to  play  the  good  Samaritan  and 
minister  to  his  wants;  but,  when  the  station  agent  required 
him  to  leave  the  depot  and  go  out  in  the  cold. night,  the 
duty  or  obligation  immediately  arose  to  exercise  ordinary 
care  in  what  he  did.  In  other  words,  though  the  agent 
may  have  had  the  legal  right  to  require  the  plaintiff  to 
vacate  the  room  he  was  occupying,  yet,  in  doing  so,  he 
was  bound  to  take  into  consideration  the  plaintiff's  con- 
dition, and  to  exercise  ordinary  care  for  his  protectibn. 
Undoubtedly  the  plaintiff's  condition  was  due  to  his  past 
misconduct,  but  this  did  not  excuse  the  defendants  when 
brought  in  relation  with  him  from  exercising  due  care  in 


Sept.  1912]     Adams  v.  Chicago  Gt.  W.  Ry.  Co.         37 

availing  themselves  of  their  legal  right  with  respect  to  his 
expulsion.  They  were  required  to  exercise  ordinary  care 
in  the  immediate  action  in  which  they  were  engaged,  and, 
if  that  action  was  calculated  to  create  circumstances  which 
would  imperil  human  life  or  limb,  they  must  guard  against 
such  contingencies  as  an  ordinarily,  prudent  person  would 
under  the  circumstances. 

In  other  words,  though  the  defendants  had  the  legal 
right  to  exclude  persons  from  thQ  depot,  save  within  a 
reasonable  time  before,  during,  and  after  the  arrival  and 
departure  of  trains,  in  exercising  that  legal  right,  they 
might  not  do  so  in  a  manner  to  imperil  the  life  or  limb 
of  persons  who  were  in  the  depot.  In  Depue  v.  Plateau,  100 
Minn.  299  (111  N.  W.  1,  8  L.  E.  A.  (N.  S.)  485),  the 
plaintiff,  who  was  a  stock  buyer,  called  at  the  defendant's 
house  to  look  at  cattle,  but,  as  it  was  late,  proposed  to  re- 
main overnight,  and  examine  them  more  carefully  in  the 
morning.  His  request  was  refused,  but  he  was  invited  to 
and  did  remain  for  supper.  After  eating,  he  was  taken 
sick.  Though  this  was  knovm  to  defendants,  they  refused 
to  permit  him  to  remain  overnight,  put  him  in  his  cutter, 
and,  though  he  was  unable  to  drive  the  team,  started  it 
off  toward  his  destination.  After  going  about  a  half  mile, 
he  fell  from  the  cutter,  and  lay  in  the  snow  all  night,  to 
his  great  injury,  and  the  court  held  that  a  case  was  made 
out  on  which  damages  might  be  allowed,  saying  after  quot- 
ing from  Union  Pacific  By.  Co.  v.  Cappier^  66  Kan.  649 
(72  Pac.  281,  69  L.  R.  A.  516) : 

The  facts  of  this  case  bring  it  within  the  more  com- 
prehensive principle  that  whenever  a  person  is  placed  in 
such  a  position  with  regard  to  another  that  it  is  obvious 
that,  if  he  does  not  use  due  care  in  his  own  conduct,  he  will 
cause  injury  to  that  person,  the  duty ,  at  once  arises  to 
exercise  care  commensurate  with  the  situation  in  which 
he  thus  finds  himself,  and  with  which  he  is  confronted,  to 
avoid  such  danger;  and  a  negligent  failure  to  perform  the 
duty  renders  him  liable  for  the  consequences  of  his  neglect. 
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This  principle  applies  to  varied  situations  arising  from  non- 
contract  relations.  It  protects  the  trespasser  from  wanton 
or  wilful  injury.  It  extends  to  the  licensee,  and  requires 
the  exercise  of  reasonable  care  to  avoid  an  unnecessary  in- 
jury to  him.  It  imposes  upon  the  owner  of  premises,  which 
he  expressly  or  impliedly  invites  persons  to  visit,  whether 
for  the  transaction  of  business  or  otherwise,  the  obligation 
to  keep  the  same  in  reasonably  safe  condition  for  use,  though 
it  does  not  embrace  those  sentimental  or  social  duties  often 
prompting  human  action.  21  Am.  &  Eng.  Ency.  Law,  471; 
Barrows  on  Negligence,  4.  Those  entering  the  premises 
of  another  by  invitation  are  entitled  to  a  higher  degree  of 
care  than  those  who  are  present  by  mere  sufferance. 
Barrows  on  Negligence,  304.  The  rule  stated  is  supported 
by  a  long  list  of  authorities,  both  in  England  and  this 
country,  and  is  expressed  in  the  familiar  maxim.  Sic  utere 
iuo,  etc.  They  will  be  found  collected  in  the  works  above 
cited,  and  also  in  2  Thompson  on  Negligence,  1702.  It 
is  thus  stated  in  Heaven  v.  Pender,  11  L.  R.  Q.  B.  Div. 
496:  The  proposition  which  these  recognized  cases  suggest, 
and  which  is,  therefore,  to  be  deduced  from  them,  is  that 
wlienever  one  person  is  by  circumstances  placed  in  such 
a  position  with  regard  to  another  that  every  one  of  or- 
dinary sense  did  think  would  at  once  recognize  that,  if  he 
did  not  use  ordinary  care  and  skill  in' his  own  conduct 
with  regard  to  those  circumstances,  he  would  cause  danger 
of  injury  to  the  person  or  property  of  the  other,  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid  such  danger. 
It  applies  with  greater  strictness  to  conduct  toward  persons 
under  disability,  and  imposes  the  obligation  as  a  matter 
of  law,  not  mere  sentiment,  at  least  to  refrain  from  any 
affirmative  action  that  might  result  in  injury  to  them. 

The  cases  bearing  on  the  proposition  stated  are  collected 
in  69  L.  R.  A.  613.  See,  also,  Haley  v.  Railway y  21  Iowa, 
15;  Weymire  v.  Wolf,  52  Iowa,  533;  Louisville,  C.  &  L 
Ry.  Co.  V.  Sullivan,  81  Ky.  624  (50  Am.  Rep.  186) 
Haug  V.  Railway  Co.,  8  N.  D.  23  (77  N.  W.  97,  42  I. 
R.  A.  664,  73  Am.  St.  Rep.  727);  Louuville  &  N.  Ry 
Co.  V.  Ellis,  97  Ky.  380  (30  S.  W.  979) ;  Black  v.  Rail 
way,  193  Mass.  448  (79  N.  E.  797,  7  L.  R.  A.  (N.  S.) 
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148,  9  Ann.  Cas.  485).  The  principle  is  not  different 
from  that  involved  in  the  ejection  of  a  person  from  a 
passenger  train  upon  refusal  to  pay  for  transportation. 

The  agent  required  plaintiff  to  leave  the  depot  at  about 
five  o'clock  in  the  afternoon,  walked  up  with  him  to'  the 
elevator  nearby,  then  returned  to  the  depot  before  going 
to  supper.  After  the  evening  meal,  he  returned  to  the 
depot  about  one-half  or  three-quarters  of  an  hour,  and  then 
called  upon  a  sick  person  for  about  an  hour  and  a  half, 
and  returned  to  the  depot  to  put  out  the  lights  at  about 
half  past  ten  o'clock.  It  is  not  our  purpose,  nor  is  it 
necessary,  now  to  determine  what  the  defendants  should 
have  done  in  the  exercise  of  reasonable  care.  All  we  do 
hold  18  that  if  from  the  evidence  it  appeared  that  the  plain- 
tiff was  in  such  a  drunken  and  sodden  condition  that  he 
was  unable  to  take  care  of  himself,  either  by  walking  to 
Ft.  Dodge,  eight  miles  distant,  as  it  is  claimed  he  started 
out  to  do,  or  to  obtain  reasonable  shelter  from  the  in- 
clemency of  the  weather,  and  if  the  defendants,  knowing 
him  to  be  in  such  condition,  compelled  him  to  leave  the 
depot  and  thereby  expose  himself  to  the  dangers  of  an  ex- 
tremely cold  night,  instead  of  allowing  him  to  remain  in 
the  depot  until  it  was  finally  closed  for  the  night  or  longer 
or  assisting  him  to  some  place  where  he  might  be  sheltered 
from  the  cold  and  therein  they  failed  to  pursue  the  course 
which  an  ordinarily  prudent  man  would  have  under  like 
circumstances,  then  they  are  liable.  The  instructions  of  the 
district  court  were  in  harmony  with  the  rules  as  stated, 
and  we  think  were  correct. 

III.  Some  time  after  the  accident  the  defendant's 
claim  agent  called  upon  the  plaintiff,  and  asked  him  ques-  . 
tions,  which  he  answered,  and  these  were  taken  dowTi  in 
3.  Evidenck:  .  shorthand,  and  subsequently  transcribed  by 
admissions.  ^  stenographer.  The  plaintiff  read  over  and 
signed  the  translation.  Many  of  these  answers  were  in- 
consistent with  plaintiff's  testimony  on  the  trial,  and  the 
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transcript  of  questions  and  answers  as  signed  bj  him  was 
offered  in  evidence.  An  objection  that  his  attention  when 
a  witness  had  not  been  called  to  portions  of  these  in  cross- 
examination^  and  that  it  was  not  proper  for  impeaching 
purposes,  was  interposed  and  sustained.  As  the  transcript 
was  offered  as  disclosing  admissions  by  the  plaintiff,  a  party 
to  the  suit,  it  was  admissible  as  substantive  evidence,  and 
it  was  unnecessary  to  first  direct  his  attention  thereto. 
The  ruling  was  erroneous. 

IV.  The  agent,  Evans,  testified  that,  when  plaintiff 
left  the  depot,  he  walked  with  him  as  far  as  the  elevator, 
and  that  on  the  way  he  said  to  him:    "You  are  a  stranger 

4.  Railways:  tO   me.       I    dou't   kuOW    yoU,    but   yOU    CaU   gO 

sender  from      homc  with  mc.     You  cau  stay  at  my  house. 

station:   ex-  .^  i      i  i  t 

cuse:  evidence.  We  have  two  bcds  that  are  not  used — 
nobody  sleeps  in  them  at  all.  You  are  perfectly  welcome 
to  one,  and  it  won't  cost  cost  you  a  cent."  And  he  went  off. 
He  said,  "I  can  walk  to  Ft.  Dodge,  just  as  well  as  not." 
If  this  occurred  and  plaintiff  understood  the  offer  and  de- 
clined it,  then  defendants,  did  all  required  of  them.  If  he 
did  not  understand,  and  the  agent  was  aware  he  did  not, 
then,  of  course,  this  tender  would  not  relieve  them  from 
any  liability  otherwise  incurred. 

The  plaintiff  testified  that  he  knew  of  nothing  which 
happened  from  shortly  after  he  had  left  Ft.  Dodge  until 
the  following  morning,  so' that  whether  he  understood  was 
fairly  in  issue,  but  it  is  said  that  there  was  no  evidence 
tending  to  show  that  the  agent  might  have  been  aware  of 
this.  Powers  testified  that  the  agent  spoke  to  plaintiff 
four  or  five  times  in  the  depot,  and  received  only  a 
.  mumbling  response  of  "wait  a  minute,"  and  that  he  finally 
got  him  out  of  the  depot  by  taking  him  by  the  collar. 
Ferguson  testified  that,  after  the  agent  came  back  from  the 
elevator,  he  asked  him  what  had  become  of  the  man,  and 
the  answer  was  that  he  did  not  know,  guessed  he  had  gone 
to  Ft.  Dodge,  and  said  he  told  him  the  way  up,  and  that 
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there  was  no  place  to  stay  in  Evanston;  that  the  witness 
said  it  was  a  pretty  cold  night  to  have  to  be  out  in  his 
shape,  and  the  witness  responded  that  he  would  not  have 
the  drunken  pup  around ;  that  he  insisted  upon  him  going 
out  of  the  depot,  though  he  did  not  want  to  go,  and  argued 
with  him;  and  that  he  told  him  several  times  to  go,  and 
finally  took  him  by  the  collar  and  led  him  out  This  evi- 
dence was  sufficient  to  carry  the  issue  to  the  jury  both  as 
to  whether  the  offer  was  made,  and,  if  made,  whether  the 
agent  knew  whether  it  was  understood  by  the  plaintiff. 
There  are  some  other  rulings  complained  of,  but  of  a  nature 
not  likelv  to  occur  on  another  trial. 

Because  of  the  errors  pointed  out,  the  judgment  is 
Reversed. 


Maby    VlTTENOL,    Appellee,    v,    Josefa    Vittbngl    and 

Joseph  Mabak,  Appellants. 

Judgments:     divorce  and  alimony:    effect.     The  entry  of  a  judg- 

1  ment  against  a  married  man,  pending  a  suit  for  divorce  in  which 
his  property  was  attached  by  his  wife  to  secure  her  alimony, 
became  a  lien  against  his  nonexempt  real  estate  at  the  date  of 
its  entry;  and  the  lien  was  unaffected  by  a  decree  of  divorce, 
to  which  the  judgment  creditor  was  not  a  party,  awarding  the 
property  to  the  wife  subject  to  liens  prior  to  her  attachment. 

Same:    homestead:   abandonment:  burden  of  proof.    Where  actual 

2  occupancy  of  a  homestead  had  ceased  by  the  wife  before  entry 
of  judgment  against  her  husband,  the  burden  was  upon  her  to 
show  a  definite  and  fixed  purpose  to  return  in  order'  to  preserve 
and  maintain  her  homestead  rights,  and  avoid  the  effect  of  the 
judgment 

Same.     Where  both  the  husband  and  wife  left  their  homestead  in- 

3  tending  to  return,  but  while  absent  the  husband  abandoned  his 
family  and  went  to  another  state,  his  agency  for  the  family 
ceased  at  that  time  and  his  intent  thereafter  regarding  the 
homestead  was  not  controlling  as  to  the  wife. 

Same.     One  not  in  the  actual  possession  of  a  homestead  but  having 

4  a  definite   and   fixed  intention   of   returning  and   occupying  the 


42  ViTTENGL  V.  yirTBKOL.     [156  lowa 

same,  does  not  abandon  it  by  making  a  contfact  of  sale  with 
'  the  intent  of  investing  the  proceeds  in  a  new  homestead  when 
the  sale  is  consummated;  the  intent  to  return  not  having  been 
otherwise  changed. 

Real  property:     contract  of  sale:    rescission:    forfeiture.     The 

5  provision  in  a  land  contract  that  if  the  title  to  the  property 
can  not  be  made  good  within  a  certain  time  in  the  judgment 
of  a  third  person,  the  earnest  money  shall  be  returned  and  the 
contract  canceled,  is  one  for  rescission  and  not  forfeiture,  and 
therefore  the  s-tatute  requiring  notice  of  forfeiture  is  not  appli- 
cable; and  the  mistaken  claim  of  the  purchaser  and  such  third 
person  that  the  title  can  not  be  made  good  except  upon  pay- 
ment of  a  certain  mortgage  authorized  the  grantor  to  rescind. 

Specific  performance:     relief  to  party  denied  performance.     Al- 

6  though  the  purchaser  in  this  case  was  not  entitled  to  specific 
performance  of  the  contract,  the  vendor  having  exercised  a  right 
of  rescission,  still  as  he  had  in  good  faith  deposited  money  to 
pay  the  amount  of  a  mortgage  on  condition  that  he  have  the 
same  assigned  to  him,  and  the  money  was  so  applied  to  the  benefit 
of  the  vendor,  though  without  specific  authority  or  assignment  of 
the  mortgage,  the  purchaser  was  entitled  to  a  decree  requiring  the 
vendor  to  repay  the  amount  or  to  subrogate  him  to  the  lien  of  the 
mortgage,  on  the  ground  that  the  money  was  used  by  mistake  to 
discharge  the  same. 

Appeal    from    Johnson    District     Court. — ^Hon.     R.     P. 

Howell,  Judge. 

Friday,  Mabch  15,  1912. 

Action  to  quiet  title.  It  was  brought  against  the  de- 
fendant Josefa  Vittengl"  aa  sole  defendant.  The  petition 
was  in  the  statutory  form.  The  real  purpose  of  the  action, 
however,  was  to  remove  from  plaintiff's  title  the  cloud  of 
an  apparent  lien  of  a  judgment  held  by  the  defendant 
Josefa  against  the  former  husband  of  the  plaintiff.  The 
defendant  set  up  such  judgment,  and  asserted  her  alleged 
lien.  Marak  came  into  the  case  as  an  intervener.  He  set 
up  a  contract  of  purchase  of  the  premises  described  in 
the  petition  from  the  plaintiff,  and  prayed  specific  perform- 
ance.    There  was  a  decree  for  the  plaintiff  as  against  both 
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the  original   defendant   and   the   intervener,   and   both   of 
these,  have  appealed. — Modified;  affirmed;  remanded. 

TF.  /.  Baldwin  and  Ed  Suleh  for  appellants. 

Crosby  &  Fordyce  and  Remley  &  Calkins  for  appellee. 

EvAXTS,  J. — We  will  deal  first  with  the  controversy  as 
made  between  the  original  parties  to  the  case.  The  prop- 
erty involved  was  formerly  the  property  of  the  plain- 
tiff and  her  former  husband.  It  consists  of  eighteen  acres 
of  farm  land  and  a  half  dozen  lots  in  the  unincorporated* 
village  of  Shueyville,  in  Johnson  county.  It  was  actually 
occupied  by  the  plaintiff  and  her  husband  from  the  spring 
of  1906  to  the  spring  of  1908.  Thereupon  they  leased  the 
place  to  a  renter  for  one  year,  beginning  March  1,  1908. 
They  moved  to  Cedar  Bapids,  eight  miles  distant,  where 
the  husband  had  obtained  temporary  employment.  They 
left  all  their  farm  machinery  upon  the  place,  intending  to 
return  thereto,  as  contended  by  the  plaintiff.  Before  the 
expiration  of  the  lease,  they  renewed  it  for  another  year. 
The  plaintiff  and  her  husband  were  not  living  happily  to- 
gether. Some  time  before  March,  1909,  he  abandoned  her 
and  went  to  California.  There  was  one  child  of  the 
marriage,  aged  about  two  years,  and  this  was  left  in  the 
custody  of  the  mother.  In  March,  1909,  she  began  an 
action  for  divorce  against  her  husband,  and  caused  a  writ 
of  attachment  to  issue  therein,  and  to  be  levied  upon  the 
property  in  protection  of  her  alimony.  In  September, 
1909,  she  obtained  a  decree  of  divorce.  This  decree 
awarded  to  her  the  custody  of  the  minor  child,  and  the 
ownership  of  the  real  estate  referred  to,  subject  to  liens 
existing  prior  to  the  date  of  her  attachment.  Some  days 
before  the  decree  in  her  favor  was  entered,  a  confession  of 
judgment  was  duly  filed  against  her  husband,  and  in  favor 
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of  the  present  defendant  Josefa  Vittengl  for  $624.  This 
is  the  judgment  over  which  the  controversy  has  arisen. 

The  defendant  contends  that  the  judgment  became  a 
valid  lien  against  the  property  as  soon  as  entered,  and 
that  it  has  therefore  continued  as  such  lien  ever  since.  To 
this  contention  the  plaintifPs  response  is  threefold.  She 
contends:  First  That  the  property  was  awarded  to  her 
by  a  decree  of  the  court  subject  only  to  liens  existing 
prior  to  her  attachment  Second.  That  the  confession  of 
judgment  was  fraudulent  and  collusive  between  her  husband 
and  the  defendant  Josefa,  and  that  it  is  therefore  void 
as  against  her.  She  also  avers  that  the  defendant,  Josefa,  em- 
ployed her  attorney  to  appear  for  the  defendant  husband  in 
the  divorce  proceedings  for  the  purpose  of  delaying  the  trial, 
and  thereby  enabling  her  to  obtain  the  confession  of  judg- 
ment, and  to  cause  the  same  to  be  entered  prior  in  time 
to  plaintiflPs  decree  of  divorce,  and  that  she  is  therefore 
bound  by  the  provisions  of  the  decree  finally  entered.  Third. 
She  also  contends  that  the  property  in  question  was  her 
homestead,  and  that  she  had  never  abandoned  the  same, 
notwithstanding  her  temporary  departure  therefrom,  and 
that,  therefore,  the  defendant's  judgment  never  became  a 
lien  upon  the  property. 

The  defendant  Josefa  is  the  mother  of  Anton  Vittengl, 
the  plaintiff's  former  husband.  The  evidence  does  not 
warrant  the  contention  that  she  api)eared  by  attorney  or 
otherwise,  nor  that  she  employed  an  attorney  to  appear 
for  the  defendant  in  the  divorce  case.  Neither  will  the 
evidence  warrant  a  finding  that  the  indebtedness  for  which 
the  confession  of  judgment  was  entered  was  fraudulent  or 
collusive.  The  defendant  Josefa  had  become  a  surety  for 
her  son  on  two  promissory  notes  which  she  was  compelled 
to  pay  after  his  departure.  The  first  suretyship  was  in- 
curred two  or  three  years  before  the  beginning  of  the 
divorce  suit,  and  the  siecond  was  incurred  on  January  18, 
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1909.     She  waB  therefore  a  bona  fide  creditor  and  was 
entitled  to  her  judgment. 

I.   Disregarding  the  question  of  the  homestead  for  the 
moment,  we  think  it  must  be  held,  also,  that  the  judgment 
became  a  lien  upon  the  property  if  not  exempt,  as  soon  as 
I.  Judgments:        enterc<d,  and  that  it  was  not  divested  by  the 
SrmSS^r:*"^      mcro  dccree  of  the  court,  in  the  divorce  case 
^^^^  to   which   the   defendant   Josef  a   was   not   a 

party.     This  point  is  ruled  squarely  in  Daniels  i7.  Lindley, 
44  Ibwa,  667. 

We  turn,  then,  to  the  homestead  question.  Inasmuch 
as  the  actual  occupancy  of  the  homestead  had  ceased  in 
March,  1908,  the  burden  was  upon  the  plaintiff  to  show 
J.  Sai«:  home-  *^^*  there  was  a  definite  and  fixed  purpose 
donmcntfbur-  ^  rctum  in  ordcr  to  preserve  the  homestead 
den  of  proof,  character  and  maintain  her  homestead  rights. 
Maguire  v,  Hanson^  105  Iowa,  215;  Conway  v.  Nichols^ 
106  Iowa,  358 ;  Kimball  v.  Wilsony  69  Iowa,  638 ;  Newman 
V.  Frankliny  69  Iowa,  244. 

It  is  shown  by  appropriate  testimony  that,  when  the 
parties  left  the  homestead,  they  were  intending  to  return 
to  it.     It  is  also  fairly  shown  that  this  purpose  continued 

on  the  part  of  the  plaintiff  at  least  down  to 
November,  1909.  Manifestly  the  husband 
abandoned  such  intention  when  he  abandoned  his  family, 
and  went  to  California.  l?ut  his  agency  for  his  family 
ceased  with  the  formation  of  his  intent  to  abandon  it.  His 
intent  from  that  point  to  abandon  the  homestead  was  there- 
fore not  controlling.  And  this  disposes  of  the  question 
whether  his  conduct  in  writing  from  California  and  offering 
to  sell  the  place  can  be  considered  as  an  act  of  abandon- 
ment binding  upon  his  family. 

On  the  10th  of  November,  1909,  however,  the  inter- 
vener, Marak,  called  upon  the  plaintiff  at  Cedar  Rapids, 
and  offered  her  a  price  for  the  place  which  she  decided 
to  accept,  with  the  intention  on  her  part  to  use  the  pro- 
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ceeds  in  the  purchase  of  another  homestead*     A  written 

contract  was  entered  into  on  the  same  day 
whereby  the  plaintiff  undertook  to  sell^  and 
Marak  to  buy,  the  property.  This  contract  contained 
a  provision  for  its  rescinding  in  case  the  title  could 
not  be  made  satisfactory  before  March  1,  1910.  This 
contract  was  not  in  fact  performed,  and  the  plaintiff 
returned  to  her  alleged  homestead  about  March  1,  19 10, 
and  has  occupied  the  same  ever  since.  The  difficult  ques- 
tion which  has  been  argued  by  the  parties  is  whether  this 
contract  of  sale  should  be  deemed  as  an  abandonment  of 
the  homestead. 

As  already  indicated,  we  have  held  that,  in  order  to 
preserve  the  homestead  character  in  the  absence  of  actual 
occupancy,  there  must  be  a  continuing,  definite,  and  fixed 
purpose  to  return.  When  such  purpose  ceases,  the  abandon- 
ment becomes  complete.  There  is  much  reason,  therefore, 
for  saying  that,  when  a  contract  of  sale  is  entered  into  by 
the  owner  when  he  is  not  in  actual  occupancy  of  the 
premises  as  a  homestead,  such  a  contract  is  inconsistent 
with  a  definite  and  fixed  purpose  to  return.  On  the  other 
hand,  we  have  held  repeatedly  that  the  owner  of  a  home- 
stead may  change  his  homestead,  and  that  he  may  sell  the 
old  and  acquire  a  new  one  without  any  interruption  in 
his  homestead  rights,  and  that  he  is  entitled  to  a  reason- 
able time  to  accomplish  such  change.  Pearson  v.  Mintum^ 
18  Iowa,  36;  Sargent  v.  Chubbuckj  19  Iowa,  38;  Robb  v. 
McBride,  28  Iowa,  386;  Benham  v.  Chamberlain,  39  Iowa, 
358;  State  v.  Oeddisy  44  Iowa,  637;  Lay  v.  Templeton^ 
59  Iowa,  684;  Cowgell  v.  Warrington^  66  Iowa,  666. 

The  contention  of  appellee  is  that,  when  she  decided 
to  sell,  such  decision  was  with  the  intent  to  purchase  a  new 
homestead  with  the  proceeds  of  the  old,  if  her  contemplated 
sale  were  finally  consummated.  Such  intention  to  acquire 
a  new  homestead  is  not  necessarily  inconsistent  with  the 
previous  intention  to  return  to  the  old  homestead.     The 
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question  is  difficult  in  the  sense  that  the  intent  to  change 
from  the  old  to  the  new  homestead  gives  a  certain  quality 
of  contingency  to  the  purpose  to  return  to  the  old  home- 
stead. Unless  appellee's  contention  is  good  at  this  point, 
however,  then  there'  is  no  way  whereby  the  owner  of  a 
homestead  can  safely  dispose  of  it  as  such  with  the  intent 
to  purchase  another  homestead,  unless  he  is  in  the  actual 
occupancy  of  the  old  homestead.  This  would  reduce  the 
law  to  somewhat  of  an  absurdity  at  this  point  The  law 
treats  the  right  of  homestead  as  a  continuing  one  regardless 
of  the  change  from  the  old  to  the  new.  If  the  plaintiff 
had  purchased  a  new  homestead  on  November  10th,  the 
date  of  her  sale  contract,  she  could  have  claimed  exemption 
for  such  new  homestead  against  appellant's  judgment  lien. 
If,  however,  such  judgment  lien  attached  to  the  old  home- 
stead the  moment  that  its  sale  was  attempted,'  then  the 
practical  effect  of  such  result  would  be  to  prevent  the  ex- 
change altogether.  If  the  homestead  character  was  pre- 
served up  to  the  date  of  the  contract  of  sale  by  reason  of 
a  definite  and  fixed  purpose  to  return  on  the  part  of  the 
appellee,  then  it  was  her  homestead  in  every  legal  sense. 
And  we  think  it  must  be  said  that  she  had  as  much  right 
to  exchange  it  at  that  time  for  a  new  homestead  or  to  sell 
it  with  intent  to  purchase  a  new  homestead,  as  though  she 
were  in  the  actual  occupancy.  The  question  at  this  point 
must  usually  be  one  of  fact  as  to  whether  the  purpose  to 
return  had  ever  lost  its  definite  and  fixed  character  before 
the  intent  to  purchase  a  new  homestead  with  the  proceeds 
of  the  old  was  formed.  In  the  case  before  us,  there  is 
much  in  the  circumstances  to  corroborate  the  testimony 
of  the  appellee  as  to  her  intention,  and  some  of  these  cir- 
cumstances will  appear  in  the  other  branch  of  this  opinion. 
There  is  another  consideration  that  is  quite  conclu- 
sive in  appellee's  favor  at  this  point  The  appellant's 
judgment  was  not  against  her.  Shd  became  the  owner  of 
the  property  by  a  decree  of  the  court  in  the  divorce  action 
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in  September^  1909.  If  the  homestead  character  of  the 
property  was  preserved  up  to  that  date,  the  appellant^s 
judgment  against  the  husband,  Anton,  was  not  a  lien  there- 
on when  the  appellee  acquired  the  same.  If  it  was  not  a 
lien  on  the  property  before  the  appellee  acquired  it  by  her 
decree,  it  could  never  become  a  lien  therafter.  And  this 
is  so,  even  though  appellee  had  abandoned  her  homestead 
thereafter.  If  we  should  hold,  therefore,  that  the  contract 
of  sale  of  November  10th  amounted  to  an  abandonment  of 
the  homestead  on  her  part  at  that  time,  it  would  be  effective 
only  to  subject  such  property  to  the  payment  of  her  own 
debts,  and  not  to  those  of  her  former  husband.  We  reach  * 
the  conclusion,  therefore,  that  the  appellee's  plea  of  home- 
stead right  must  be  sustained. 

11.  We  pass  now  to  a  consideration  of  the  rights  of 
the  intervener,  Joseph  Marak.  As  already  indicated,  his 
contract  was  entered  into  November  10,  1909.    The  contract 

was  written  upon  an  ordinary  blank  form  of 

5.-  Real  prop-  t        i       -i  i  .  .  j.     i 

erty:  contract   land  salc  coutract  makmff  time  of  the  essence 

of  sale:  resets-  '^ 

fdnirc'^*^*  of  the  contract,  and  providing  for  strict  per- 

formance and  forfeiture.  The  contract  price 
was  $2,500  of  which  $50  was  paid  down,  and  the  balance 
of  which  was  to  be  paid  March  1,  1909.  The  contract  also 
contained  the  following  written  proviso:  "It  is  understood 
that  the  title  of  the  grantor  rests  upon  a  decree  rendered 
by  the  district  court  qf  Linn  county,  Iowa,  in  October, 
1909,  and  that  the  title  is  to  be  approved  by  Ed  Sulek, 
and  if,  in  his  opinion,  the  same  can  not  be  made  good  by 
grantor  by  March  1,  1910,  then  the  said  $50  is  to  be  re- 
turned and  this  contract  canceled.''  Sulek  was  the  attorney 
for  the  husband  in  the  divorce  suit  and  for  the  mother, 
Josefa,  in  the  obtaining  and  filing  of  the  confession  of 
judgment.  This  contract  proved  a  source  of  controversy. 
Within  a  month  after  the  contract  was  entered  into,  Sulek 
examined  the  title,  and  furnished  certain  written  criticisms 
thereof.     We  need  only  consider  one  for  the  purpose  of 
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this  case.  Sulek  held  that  the  judgment  of  the  appellant 
Josefa  was  a  lien  upon  the  property,  and  this  contention 
has  been  maintained  ever  since  by  intervener,  Marak,  and 
by  his  attorney.  Execution  was  issued  under  the  judg- 
ment and  levied  upon  the  property,  and  the  intervener  bid 
at  the  execution  sale.  We  are  unable  to  determine  from 
the  record  before  us  just  what  was  done.  It  is  contended 
by  intervener  that  he  purchased  the  land  at  execution  sale 
under  such  judgment  for  the  amount  thereof.  The  amount 
of  his  bid,  however,  under  some  arrangement  or  direction 
was  held  by  the  sheriff  to  await  the  outcome  of  this  litiga- 
tion and  no  return  of  the  execution  was  ever  made.  When 
appellee  acquired  the  land,  it  was  subject  to  two  mortgages 
of  $1,100  and  $400,.  respectively,  with  considerable  unpaid 
accrued  interest  on  each.  The  intervener- was  claiming  the 
property  under  his  cojitract,  and  on  March  2d  entered  into 
forcible  possession  of  a  part  of  it.  He  was  ready  and 
willing  to  pay  the  purchase  price,  but  insisted  upon  paying 
the  same  upon  the  liens  and  included  in  his  insistence 
the  alleged  lien  of  the  aforesaid  judgment.  Whether  such 
judgment  was  a  lien  upon  the  property  has  been  the  bone 
of  contention  between  the  intervener  and  the  appellee.  Be- 
cause of  such  contention  the  appellee  purported  to  rescind 
the  contract  of  sale  under  the  provision  above  quoted. 
She  paid  into  court  for  the  benefit  of  intervener  the  $50 
advance  payment  made  by  him,  and  declared  a  recission. 
♦This  feature  of  the  case  has  been  argued  by  appellants 
on  the  theory  that  shfe  had  declared  a  forfeiture  under  the 
forfeiture  provision  of  the  contract.  Appellants  have  there- 
fore argued  that  the  forfeiture  was  ineffective  under  the 
statute  because  no  thirty  days  notice  of  forfeiture  was 
given.  There  can  be  no  controversy  over  this  question  as 
a  legal  proposition.  The  appellee  does  not  claim  to  have 
declared  a  forfeiture,  nor  is  she  in  any  position  where  she 
could  claim  it,  for  want  of  proper  notice.     The  provision 

of  the  contract  which  we  have  above  quoted  is  not  a  pro- 
VoL.  is6  Ia.— 4. 
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vision  for  forfeiture.  It  provides  only  for  a  rescission 
and  a  putting  of  the  parties  in  statu  quo  in  case  the  title 
is  not  "approved  by  Ed  Sulek."  It  is  undisputed  that  the 
title  was  not  approved  by  Sulek,  nor  could  it  be* made  satis- 
factory except  by  the  payment  of  the  judgment.  According 
to  our  holding  in  the  foregoing  division  of  this  opinion, 
the  intervener  and  his  attorney  were  not  justified  in  this 
claim.  Clearly,  therefore,  the  contingency  provided  for  in 
the  contract  existed  on  March  1,  1910,  and  for  some  weeks 

prior  thereto.     Either  party  then  was  entitled  to  rescind. 

• 

It  is  argued  by  appellant  that  the  option  in  such  a  caso 
was  with  Marak.  If  that  be  granted,  it  was  only  an 
option  to  perform  the  contract,  and  waive  his  unwarranted 
objection  to  the  title.'  This  he  did  not  do.  The  trial  court 
was  therefore  warranted  in  treating  the  contract  as. 
rescinded  and  in  awarding  to  Marak  the  return  of  the  $50. 
III.  The  case  has  another  complication.  While  the 
controversy  was  pending  between  Marak  and  the  appellee, 
the    holder   of   the   second   mortgage   began   a    foreclosure 

proceeding  and  !Marak  undertook  to  protect 
formance:  re-    the  title  of  himsclf  and  grantor  as  against 

lief  to  party  -         ,  -r-r         i  i  •        i     • 

denied  per-       further  cxpeuse.     lie  thereupon  deposited  in 

formance.  *  '^  '■  ^ 

the  office  of  the  clerk  of  the  district  court 


,688.42  under  conditions  which  are  abstracted  to  us  as 
follows:  "Stating  that  Mr.  Marak  deposited  $1,688.42  with 
request  to  pay  Clay  Bowersox  upon  presentation  of  mortgage 
of  amount  due  and  interest,  and  to  pay  Vanchura,  and 
balance  to  be  paid  Mary  Vittengl,  sfad  also  directing  that 
upon  Clay  Bowersox  accepting  money  of  the  mortgage  to 
have  it  assigned  to  Mr.  Marak."  This  amount  was  intended 
to  cover  both  mortgages.  Bowersox  held  the  first  mortgage, 
lie  also  acted  as  agent  to  some  extent  for  the  holder  of  the 
second  mortgage.  Of  the  amount  so  deposited,  Bowersox 
drew  $492  in  payment  of  the  second  mortgage,  and  such 
mortgage  was  surrendered  and  canceled  by  the  holder. 
Appellant  Marak  contends  that  this  was  done  at  the  re- 
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quest  and  under  the  authority  of  the  appellee,  and  that 
such  act  amounted  to  an  acceptance  on  her  part  of  the 
$492  on  the  contract  price,  thereby  confirming  the  con- 
tract. The  deposit  by  Marak  and  the  withdrawal  by 
Bowersox  was  done  after  the  commencement  of  this  suit, 
and  before  the  trial.  The  evidence  does  not  warrant ^the 
claim  that  this  was  done  under  any  actual  authority  from 
the  appellee  and  the  triri!  court  properly  so  held.  We  think, 
however,  that  this  circumstance  should  not  have  been 
ignored  in  the  final  decree.  The  dispute  between  the 
parties  was  bona  fide.  Marak  acted  in  good  faith  in  the 
deposit  of  the  money.  It  is  doubtful,  at  least,  whether 
the  terms  of  the  deposit  justified  the  clerk  in  paying  out 
the  amount.  There  is  no  question,  however,  about  his  good 
faith.  He  notified  appellee's  attorneys  by  letter.  They 
sent  the  letter  to  Bowersox.  Bowersox  notified  the  appel- 
lee^  Appellee  notified  Vanchura,  her  father,  who  in  the 
meantime  had  become  the  owner  of  the  second  mortgage 
by  purchase.  Bowersox  also  notified  Stansbury  who  had 
loaned  to  Vanchura  $300  to  enable  him  to  make  the 
purf^hase  of  the  mortgage  and  who  had  possession  of  the 
mortgage  as  security  for  such  loan.  Stansbury  directed 
Bowersox  to  draw  the  money.  This  was  acceded  to  by 
Vanchura.  Bowersox  thereupon  did  draw  the  money,  and 
paid  $300.  thereof  to  Stansbury  and  the  balance  to  Van- 
chura. The  net  result  of  the  whole  transaction  was  that 
the  plaintiff  obtained  the  full  benefit  of  the  amount  drawn 
by  the  satisfaction  and  discharge  of  a  valid  mortgage 
against  her  property.  The  conditions  of  deposit  imposed 
by  Marak  were  that  the  mortgage  should  be  "assigned  to 
him.'*  This  condition  seems  to  have  been  overlooked. 
Bowersox  also  purported  to  act  "for  Mary  Vittengl,"  the 
appellee.  He  also  acted  in  good  faith,  though  without  direct 
authoritv.  His  action  in  her  behalf  was  to  her  advantas:e. 
We  can  see  no  reason  in  equity  or  good  morals  why 
she  should  not  be  required  to  pay  the  amount  so  applied 
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to  ber  benefit  and  under  ber  purported  autbority,  -or  tbat 
inter\'ener  sbould  be  subrc^ted  to  tbe  lien  of  tbe  mortgage 
on  tbe  tbeory  tbat  bis  money  was  appropriated  by  mistake 
to  tbe  discbarge  of  tbe  mortgage.  Tbe  decree  as  actually 
entered  only  required  ber  to  pay  tbe  sum  of  $50,  being 
tbe  amount  of  advance  payment  mad^  on  tbe  contract.  We 
tbink  tbis  furtber  condition  sbould  be  imposed,  and  tbe 
decree  will  be  modified  accordingly.  Tbe  case  will  be 
remanded  to  tbe  lower  court  for  final  decree  consistent 
berewitb,  witb  full  power  to  take  additional  testimony 
upon  tbis  question  if  deemed  necessary.  We  are  not  able 
to  determine  witb  certainty  from  tbe  record  before  us 
whether  tbe  amount  drawn  was  $492  or  $432.  It  appears 
in  botb  forms  in  tbe  printed  matter  before  us.  Tbe  record 
is  also  very  indefinite  in  some  otber  respects  in  relation  to 
this  feature  of  tbe  case.  We  deem  it  proper  therefore  to  re- 
serve jurisdiction  thereof  to  the  trial  court  and  to  remand 
it  for  such  purpose. 

To  this  extent  the  decree  entered  below  will  be  modi- 
fied and  in  all  otber  respects  affirmed. — Modified;  affirmed; 
remanded. 


Ellsworth  College  of  Iowa  Palls,  et  al..  Appellants, 
V.  Emmet  County,  J.  C.  Lovell,  Treasurer,  et  al. 
Appellees. 

Wills:    trusts:   estate  created.    A  devise  of  land  to  trustees,  with 

1  power  of  sale  and  direction  to  set  aside  a  portion  for  the  estab- 
lishment, erection  and  the  maintaining  of  a  charitable  institution, 
the  balance  to  be  paid  to  the  trustees  of  a  certain  college  as  an 
endowment  fund,  passed  the  legal  title  to  the  trustees  under  the 
will,  with  the  equitable  ownership  in  the  ultimate  beneficiaries. 
By  the  devise  in  this  case  an  active  trust  was  created  to  which 
ithe  statute  of  uses  does  not  apply. 

Taxation:    trust  property:   exemption.    Generally  all  property  held 

2  under  a  testamentary  trust  is  to  be  taxed  to  the  trustee;  but 
under  our  statute  -the  bequest  in  this  case  to  the  educational  insti- 
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.  tution  as  an  endowment  fund  is  exempt  from  taxation,  while 
that  portion  of  the  bequest  for  the  charitable  institution  was 
subject  to  taxation,  in  the  absence  of  any  showing  of  the  nature 
of   the  institution   when   established. 

Trusts:    interest  of  beneficiaries.    Ordinarily  the  rents  and  profits 
3    und  the  increased  value  of  trust  property  accruing  before  actual 
conversion  go  to  the  beneficiary. 

« 

Appeal  from  Emmet  District  Court. — Hon.  A.  D.  Bailie, 

Judge. 

I 

Wednesday,  Apeil  3,  1912. 

Smx  in  equity  to  set  aside  and  cancel  a  tax  levied 
upon  certain  real  estate  in  Emmet  County,  to  enjoin  the 
collection  of  said  tax,  and  for  other  equitable  relief.  Decree 
dismissing  the  petition,  and  plaintiffs  appeal. — Reversed 
and  reminded. 

Nagle  &  Nagle  and  Birdsall  &  Birdsall  for  appellants. 

■ 

I  

J.  W.  Morse  for -appellees.         • 

I 

■ 

Deemer,  J. — The  case  involves  a  construction  of 
paragraph  2  of  section  1304  of  the  Code  Supplement  as 
it  existed  when  the  taxes  complained  of  were  levied  against 
certain  real  estate  in  Emmet  county.  That  part  of  the 
section  referred  to,  so  far  as  material,  reads  as  follows: 

The  following  classes  of  property  are  not  to  be  taxed: 
•     .     .     (2)    All  grounds   and   buildings   used   for   public 
libraries,  including  libraries  owned  and  kept  up  by  private 
I  individuals,  associations  or  corporations  for  public  use  and 

not  for  private  profit,  and  for  literary,  scientific,  charitable, 
benevolent,  agricultural  and  religious  institutions,  and 
societies  devoted  solely  to  the  appropriate  objects  of  these 
institutions,  not  exceeding  one  hundred  and  sixty  acres  in 
extent,  and  not  leased  or  otherwise  used  with  a  view  to 
pecuniary  profit,  but  all   deeds  or  leases  by  which  such 
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fr,An  ]4  *hi^:     V/h^re  the  lani?  in  c*-ii:T»:Ter^v  *'^\»I 
rr^m^A  }rr  i},f^  t^fV.^^  «  a  r»ar:  of  1:^  «ii--^rzieT::  fund'*  at 
tr.^j  fiff^*'  th^  ^ax^  w#T^  le^e'i  and  a^^€s-?ei  ? 

T},U  iwrnrr  can  be  an-^-were^  on^v  bv  referr-nce  to 
fy'»*;iV,rV  wJJl  rfon»*nu-d  in  Of»nnec^''n  wi-h  such  allesationa 
of  t],f'  j^'*if:'/n  a«  may  properly  be  ci'jn«ideT<Hl»  for  the  case 
wa*  fWiifM  }fy  the  fyjurt  below  upon  a  demurrer  to  tbe 
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petitioiL  The  petition  contained  by  reference'  a  copy  of 
the  will,  an  order  for  the  probate  thereof,  letters  testamen- 
tary to  E.  O.  Ellsworth  and  F,  A.  Gowan  as  executors, 
articles  of  incorporation  of  Ellsworth  College,  and  certain 
amendments  thereto.  What  are  called  the  amended  and  sub- 
stituted articles  of  incorporation  adopted  in  July  of  the 
year  1907  name  the  following  persons  as  trustees:  "S.  M. 
Weaver,  F.  D.  Peet,  E.  O.  Ellsworth,  W.  11.  Woods;  J. 
H.  Carleton,  Z.  K.  Hoag,  William  W^eldon,  John  B.  Parm- 
elee,  and  Ilattie  A.  Ellsworth."  Who  the  original  trustees 
may  have  been  the  record  does  not  disclose.  Coming  now 
to  the  will  we  find  the  following  provisions  material  to  the 
proper  determination  of  the  case:  After  devising  certain 
real  estate,  and  personal  property  to  his  wife,  children, 
and  certain  other  relatives  and  making  certain  bequests  to 
various  charitable  and  eleemosynary  institutions,  testator 
made  the  following  provisions:  "(12)  I  give,  devise,  and 
bequeath  to  Ernest  Orlando  Ellsworth,  John  B.  Parmelee 
and  W.  H.  Woods  all  of  Iowa  Falls,  Iowa,  as  trustees, 
to  be  held  by  them  in  trust."  (Here  follows  the  description 
of  many  tracts  of  land,  including  that  in  controversy.)  The 
will  then  provides:  "Said  trustees  are  given  full  power 
and  authority  to  sell  said  real  estate  for  the  best  obtainable 
prices  and  to  make  conveyances  therefor,  and  they  are 
hereby  directed  to  sell  the  same  as  soon  as  it  can  be  done 
to  reasonable  advantage  at  not  less  than  the  following 
prices."  (Here  follows  the  description  of  the  lands  with 
prices  affixed.)  The  will  then  reads:  "The  said'  trustees 
are  directed  to  devote  the  proceeds  from  the  sale  of  the 
above-described  lands  -as  follows: 

First.  Twenty-five  thousand  ($25,000.00)  dollars  of 
the  sum  or  sums  received  from  the  sale  of  said  land  shall 
by  them  be  set  apart  for  the  purpose  of  building  and  main- 
taining a  home  for  tho  aged  at  Iowa  Falls,  Iowa,  said 
home  for  the  aged  to  be  under  the  control  of  five  (5) 
trustees,  of  which  my  wife  shall  be  one,  the  other  four  of 


ki 
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whom  shall  be  reeidenta  of  Iowa  Falls,  Iowa,  and  who  shall  in 
the  first  place  be  appointed  by  the  trustees  first  above  named 
and  shall  hold  their  office  for  the  term  of  one  (1),  two  (2), 
three  (3),  four  (4)  and  five  (6)  years  respectively,  and 
their  successors  shall  be  appointed  by  the  judge  of  the  dis- 
trict court  at  a  session  of  said  court  in  Hardin  county,  and 
on  tjieir  appointment,  giving  bond  and  qualification  of  said 
trustees,  the  twenty-five  thousand  ($25,000.00)  dollars  of 
proceeds  derived  from  the  sale  of  said  lands  shall  be  paid 
to  them  and  of  said  fund,  and  not  to  exceed  ten  thousand 
($10,000.00)  dollars  of  said  fund  may  be  used  in  the  erec- 
tion of  buildings  and  improvements  upon  the  following  de- 
scribed real  estate.  (This  is  followed  by  a  description  of 
the  real  estate  upon  which  the  home  is  to  be  located.)  The 
will  then  proceeds: 

It  is  my  wish  that  the  benefits  of  said  home  for  the 
aged  to  be  opened  in  the  first  instance  to  residents  of  Iowa 
Falls,  Iowa,  such  residents  always  being  entitled  to  pre- 
cedence in  the  matter  of  admittance.  Then,  if  the  accom- 
modations will  permit,  to  residents  of  Hardin  county,  and 
lastly,  to  residents  of  other  parts  of  the  state  of  Iowa. 

Second.  From  the  remainder  of  the  proceeds  derived 
from  the  sale  of  said  lands,  I  direct  mv  said  trustees  to 
pay  to  the  trustees  of  Ellsworth  Collie  of  Iowa  Falls, 
Iowa,  for  the  sole  use  and  benefit  of  such  college  as  an 
endowment  fund,  and  to  pay  from  the  proceeds  derived 
from  the  sale  of  said  land,  incumbrances,  if  any,  upon  the 
eaid  lands,  also  to  pay  incumbrances,  if  any,  upon  Ells- 
worth College  except  such  as  are  held  by  me,  and  to  pay 
the  balance  to  the  trustees  of  Ellsworth  Collie  as  an  en- 
dowment fund  for  said  college,  the  income  to  be  used  for 
the  6upport  of  the  school,  and  I  direct  my  executors  to 
release  all  mortgages  held  by  me  against  said  Ellsworth 
College  and  to  cancel  and  surrender  the  notes  of  said  college 
held  by  me.  The  funds  received  from  the  sale  of  said  lands 
and  paid  to  the  trustees  of  said  college  shall  be  invested 
in  United  States  bonds,  state  or  municipal  bonds  or  first 
mortgages  on  farm  lands  in  the  state  of  Iowa  or  Minnesota. 

A  residuary  clause  is  included  in  the  will,  and  E.  O. 
Ellsworth,  L.  E.  Jones,  and  F.  A.  Gowan  were  named  as 
executors.     It  will  b«  noted  that  one  of  these,  to  wit,  E. 
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O.  Ellsworth,  was  also  made  a  trustee  under  the  will,  and 
it  is  to  be  inferred  perhaps,  although  not  charged  in  the 
petition,  that  the  three  trustees  named  in  the  will  are  the 
same  persons  of  that  name  who,  with  six  others,  constituted 
the  trustees  of  the  college.  If  that  be  true,  no  reliance  is 
put  upon  that  fact,  however,  and  the  claim  made  in  the 
petition  is  that  the  property  was  devised  to  the  trustees 
named  in  the  will  in  trust  for  the  college  as  part  of  its 
endowment  fund.  It  is  charged  in  the  petition  that,  after 
the  payment  by.  the  trustees  of  the  money  received  from  the 
sale  of  the  lands  to  the  trustees  of  the  home  for  the  aged 
to  be  established  after  testator's  death,  the  remainder  of 
the  funds  received  from  the  sale  of  the  lands  were  to  be 
paid  by  said  trustees  to  the  trustees  of  the  college  for  the 
sole  use  and  benefit  of  said  college  and  as  an  endowment 
fund;  the  income  to  be  used  for  the  support  of  the  school. 
The  petition  further  alleges: 

That  under  and  in  pursuance  of  the  terms  and  provi- 
sions of  the  said  will  of  the  said  Eugene  S.  Ellsworth,  de- 
ceased, the  said  trustees  therein  named,  Ernest  O.  Ellsworth, 
John  B.  Parmelee,  and  W.  H.  Woods,  accepted  said  trust, 
and  on  or  about  April,  1907,  qualified  as  such  trustees  and 
took  possession  of  all  of  said  real  estate,  and  have  ever 
since  been  in  possession  thereof  of  said  trustees  under  the 
provisions  of  said  will.  That  under  and  by  virtue  of  the 
provisions  of  said  will  and  the  probate  and  record  thereof 
as  hereinbefore  set  forth,  aaid  real  estate  became,  constitutes, 
and  is  a  part  of  the  endowment  fund  of  said  college  and  to 
build  and  maintain  at  Iowa  Ealls,  Iowa,  a  home  for  the 
aged,  and  has  so  been  at  all  times  since  the  probate  and 
record  of  said  will,  and  said  real  estate  is  held  and  admin- [ 
istered  as  such  endowment,  and  the  rents  and  profits  de- 
rived therefrom  are  devoted  exclusively  to  the  maintenance 
of  said  college. 

These  are  only  the  relevant  facts  as  gathered  from  the 
record,  and  the  primary  inquiry  is:  Was  the  land  in 
Emmet  county  real  estate  owned  by  the  college  as  a  part  of 
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its  endowment  fund  at  the  time  the  taxes  were  levied  against 

I.  Wills:  trasts:    ^^^     I*  ^^  manifest  that  the  devise  was  not 
'  C6utc  created.    ^^     ^j^^    ^jj^g^     directly,     nor    to     trustees 

of  the  college  as  such,  and  it  is  also  apparent  that  the 
devise  of  the  legal  title  is  to  trustees,  who  are  directed 
to  sell  the  lands  at  given  minimum  prices;  and  from  the 
amounts  so  received  to  pay  a  given  sum  to  the  trustees 
for  a  home  of  the,  aged,  and  from  the  rem-ainder  of  the 
proceeds  derived  from  the  sale  he  directed  his  trustees  to 
pay  the  trustees  of  the  college,  for  the  sole  use  thereof  as 
an  endowment  fund,  the  income,  to  he  used  for  the  support 
of  the  school,  and  he  also  provided  that  the  funds  to  be 
paid  to  Ihe  trustees  of  the  college  should  be  invested  in 
United  States  or  municipal  bonds  or  in  first  mortgages 
upon  farm  lands. 

It  is  quite  clear  that  in  this  neither  the  college  nor  its 
trustees  secured  the  legal  title  to  the  lands  or  any  part 
thereof  under  the  will.  The  most  that  can  be  claimed  is 
that  the  trustees  named  in  the  will  held  the  legal  title  in 
trust  for  the  college,  and  that  in  fact  it  was  the  equitable, 
owner  of  the  land.  It  is  well  settled  that,  under  such  a 
will  as  we  have  here,  the  trustees  took  the  legal  title,  or, 
as  some  of  the  cases  put  it,  the  fee-simple  title.  See  cases 
cited  in  28  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  page  925; 
Welch  V.  Allen,  21  Wend.   (X.  Y.)   147. 

The  trust  is  an  active  one,  and  the  statute  of  uses 
does  not  apply.  In  other  words,  the  statute  does  not 
execute  the  trust.  Newhall  v.  Wheeler,  7  Mass.  189;  Wood 
V.  Wood,  5  Paige  (1S\  Y.)  696  (28  Am.  Dec.  451). 

As  a  general  rule,  real  and  personal  property  held 
under  a  testamentary  or  other  trust  is  taxable  to  the  trustee 
or  trustees,  and  not  to  the  cestui  que  trust  or  beneficiary. 

Goodsite  V.  Lane,  139  Eed.  593  (72  C.  C. 
trust  property:   A.  281,  2  Ann.  Cas.  849),  and  note;  Elliott 

exemption.  ^        ;      „,  _  ^ 

V.  Louisville,  123  Ky.  278  (90  S.  W.  990)  ; 
Dunham  v.  Lowell,  200  Mass.  468  (86  K.  E.  951) ;  Rich- 
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ardson  v.  Boston,  148  Mass.  508  (20  N.  E.  166) ;  Trow- 
bridge V.  HoraUy  78  N.  Y.  439;  Oreen  v.  Mumford,  4  R. 
I.  313 ;  Cailin  v.  Hull  21  Vt  1?2.  These  are  the  general 
rules  everywhere  announced^  without  reference  to  any  statu- 
tory exemptions. 

But  it  is  claimed  that  the  home  for  the  aged  yet  to 
be  created  and  Ellsworth  College  were  and  are  the  equit- 
able owners,  not  only  of  the  property,  but  of  the  income 

therefrom,  and  that  as  the  property  to  which 

3-  Tbusts:   inter-  ti  .  •  t     t     •  i  ^ 

|«t  of  bene-      the  collegc  IS  entitled   is  expressly  made   a 

part  of  its  endowment,  it  is  exempt  from 
taxation  under  the  statute  hitherto  quoted.  That  statute 
does  not  require  that  the  college  be  the  owner  of  the  legal 
title  to  the  property.  It  says  that  real  estate  owned  by 
an  educational  institution  as  part  of  its  endowment  fund 
shall  not  be  taxed.  The  word  "owned"  is  broad  and  un- 
doubtedly comprehends  an  equitable,  as  well  as  a  legal, 
ownership,  and  the  question  of  exemption,  so  far  as  the 
interest  of  the  college  is  concerned,  depends  primarily 'upon 
whether  or  not  the  college  is  the  equitable  owner  of  the 
property  devised  and  of  the  income  derived  therefrom  while 
the  property  is  in  the  name  of  the  testamentary  trustees. 
Manifestly  we  think  the  income  from  the  property,  aside 
perhaps  from  such  part  thereof  as  might  be  necessary  to 
take  care  of  the  gift  to  the  home  for  the  aged,  belonged 
to  the  college;  and  it  is  equally  clear  that  the  college  was 
the  equitable  owner  of  the  property  devised  subject  to  the 
trust  for  the  home  for  the  aged  yet  to  be  created.  It 
appears  from  the  record  that  the  income  from  the  property 
has  been  paid  to  the  college  and  that  all  parties  have  put 
this  construction  upon  the  will.  These  facts,  while  not 
controlling,  are  entitled  to  great  weight. 

Certainly  is  it  true  that  the  increase  in  the  value  of 
lands  goes  to  the  college.  Indeed,  it  is  the  general  rule 
that,  under  a  devise  of  lands  to  a  trustee  or  trustees  to 
be  converted  into  money  for  the  benefit  of  a  cestui  que 
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•  * 
trust,  the  rents  and  profits  accruing  before  actual  conver- 
sion is  accomplished,  pass  to  the  beneficiary  under  the 
will.  Lewiston,  Trusts  (12th  Ed.)  1223;  Moncrief  v.  Ross, 
50  N.  Y.  431;  Sargent  v.  Sargent,  103  Mass.  297;  Lent 
V.  Howard,  89  N.  Y.   169. 

It  is  manifest  that  under  the  terms  of  the  will  no 
part  of  the  income  before  conversion  is  to  pass  to  the  home 
for  the  aged.  This  income,  as  well  as  the  proceeds  of  the 
property  after  conversion,  with  the  income  therefrom,  are 
expressly  made  a  part  of  the  endowment  fund  of  the  col- 
lege,  and  this  fact  gives  color  to  the  equitable  ownership 
of  the  college  in  the  lands  devised  to  the  trustees.  By  the 
terms  of  the  will,  the  trustees  are  to  convert  the  real  prop- 
erty into  money  for  a  permanent  endowment  of  the  college, 
and,  in  determining  the  nature  of  the  equitable  ownership 
or  title  to  the  lands,  a  court  of  chancery  regards  that  as 
done  which  is  directed  to  be  done.  Of  course,  the  doctrine 
of  equitable  conversion  does  not  apply  to  revenue  statutes 
and  Convert  real  estate  into  personalty  or  personalty  into 
real  estate;  but  in  dealing  with  the  subject  of  taxation 
and  construing  exemption*  statutes  the  doctrine  of  equitable 
conversion  may  be  resorted  to  in  order  to  ascertain  the 
nature  of  the  equitable  ownership  of  the  beneficiary.  See, 
as  supporting  this  view,  Gould  v.  Asylum,  46  Wis.  106 
(50  N.  W.  422);  Dodge  v.  Williams,  46  Wis.  70  (1  N. 
W.  92,  50  ]Sr.  W.   1103). 

By  the  devise  in  question  the  trustees  were  given  the 
legal  title  to  the  land,  an4  while  the  beneficiaries  had  no 
interest  in  the  legal  or  equitable  estate  expressly  devised 
to  the  trustees,  yet  the  equitable  interest  must  necessarily 
have  vested  in  some  one.  In  order  to  ascertain  who  the 
quitable  owners  are,  the  court  must  inquire  for  whose  bene- 
fit was  the  trust  created.  That  being  ascertained,  the  per- 
son or  persons  who  are  to  be  the  ultimate  beneficiaries  are 
regarded  in  equity  as  the  equitable  owners.  Pearson  v. 
Lane,  17  Ves.   101. 
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It  is  well  settled,  of  course,  that  a  trustee  such  as 
created  by  the  will  in  question  is  not  the  holder  of  a  bene- 
ficial interest  He  holds  the  legal  title  merely  to  perform 
the  duties  imposed  by  the  trust. 

In  Montgomery  v.  Wyman,  130  111.  17  (22  K  E. 
845),  the  Supreme  Court  of  Illinois  said: 

No  matter  where  the  legal  title  to  the  operation  of  the 
statute  if  the  institution  is  the  ultimate  or  beneficiary 
owner.  Most  usually  the  title  is  held  by  the  society  or 
corporation  which  manages  and  controls  the  institution  of 
learning,  but  not  necessarily  so;  for  there  may  be  no  cor- 
poration or  organized-  society,  and  yet  be  *an  institution 
of  learning*  in  respect  to  which  the  ownership  of  property, 
within  the  true  intent  and  meaning  of  the  law,  can  be 
predicated.  But  in  such  case,  it  would  seem,  there  niust, 
in  the  nature  of  things,  be  a  trustee  or  trustees,  to  hold  the 
legal  title  to  the  property,  in  trust  for  the  purposes  and 
objects  of  the  institution  of  learning.  The  i4ea  of  owner- 
ship of  property  can  only  be  connected  with  that  which 
we  call  'an  institution  of  learning*  by  means  of  the  inter- 
position of  either  a  society,  or  corporation,  or  a  trust.  If 
the  title  is  in  the  controlling  corporation,  or  if  it  is  vested 
in  a  trustee  or  trustees,  for  the  objects  to  be  accomplished 
through  the  instrumentality  of  the  institution,  in  either 
event  the  property  is,  within  the  contemplaition  of  the  stat- 
ute, the  property  of  the  institution  of  learning.  [See,  also, 
Gerhe  v.  Purcelly  25  Ohio  St  229 ;  In  re  Norton's  Ex'rs  v. 
City  of  Louisville,  118  Ky.  836  (82  S.  W.  621)]. 

In  the  case  last  cited  it  is  said: 

While  the  beneficiary  of  the  trust  fund  is  not  given 
the  immediate  care  and  control  of  it,  it  is  the  equitable 
owner  of  it,  and  it  could  not  rightfully  be  diverted  to  any 
uses  or  purposes  other  than  those  designated  by  the  tes-* 
tator.  If  the  condition  required  it,  the  beneficiary  could 
by  appropriate  proceedings  rescue  the  fimd  from  any  mis- 
appropriation of  it.  It  is  the  owner  of  the  fund,  though 
temporarily  controlled  by  others.  While  Norton  and  Barr 
are  designated  as  trustees  under  the  will,  still  they  are 
the  trustees  for  the  beneficial  owner.    They  are  accountable 
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to  it  for  the  ma<nagen)ent' of  the  property  and  the  execution 
of  the  trust.  The  practical  effect  of  the  provision  of  the 
will  under  consideration  is  that  the  fund  is  given  to  the 
orphans'  home,  but  it  is  to  be  jnanaged  for  it  for  the  speci- 
fied time  by  the  trustees  named  by  the  testator.  If  the 
income  from  the  property  or  from  its  proceeds  were  to  go 
to  another  during  the  five  years,  then  it  would  be  very 
clear  that  the  property  or  fund  .should  be  taxed  under  that 
period.  When  one  is  the  equitable  owner  of  property  and 
is  entitled  to  the  income  from  it,  he  has  the  enjoyment 
of  every  benefit  that  could  come  to  any  one  who  might 
own  the  property.  To  hold  that  the  property  should  be 
taxed  because  it  is  controlled  by  others  than  the  trustees 
of  the  orphans'  home  for  a  specified* period  is  giving  effect 
to  the  shadow,  and  not  the  substance,  of  things. 

In  Williston  Seminary  v.  County,  147  Mass.  427,  18  . 
N.  E.  210,  the  Supreme  Court  of  Massachusetts  said: 

An  ordinary  cestui  que  trust  has  a  property  in  a  fund 
held  for  his  benefit;  he  has  a  right  and  interest  which 
he  may  vindicate  in  various  ways.  If  trustees  violate 
their  duty,  make  improper  investments,  misuse  or  mis- 
appropriate the  funds,  the  cestuis  que  trustent  may  bring 
them  to  account,  and  are  the  proper  persons  to  do  so.  But 
especially  in  the  present  case  the  property  held  in  trust 
is  to  all  practical  intents  and  purposes  the  property  of 
the  seminary.  The  legal  title  is  in  the  trustees;  but  the 
whole  beneficial  interest,  unless  indeed  the  annuitants  are 
to  be  taken  inito  account,  is  in  the  seminary.  It  would 
be  a  strained  construction  of  the  statutes  to  hold  that  this 
fund  is  to  be  considered  as  property  of  the  seminary  for 
the  purpose  of  taxation  but  not  for  the  purpose  of  exemp- 
tion. The  more  natural  and  reasonable  construction  is  that 
personal  property  which,  under  the  general  tax  laws,  would 
otherwise  be  taxable  to  the  enumerated  institutions,  shall 
be  exempt  from  taxation.  .  .  .  For  the  purpose  of 
taxation,  it  is  to  be  deemed  their  property.  They  are  the 
taxable  owners.  Nobody  else  can  be  assessed  for  it  In 
the  present  case,  the  seminary,  as  a  body  politic  and  cor- 
porate, stands  as  the  person  for  "vrhose  future  benefit  the 
fund  is  held,  and  therefore,  according  to  the  method  pre- 
scribed by  the  general  provision  of  law,  would  be  taxable 
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for   it      But,    under   tne   exemption    clause,    its    personal 
property  is  exempt  from  taxation. 

The  following  cases  are  to  the  same  general  effect  I 
State  r.  Watkins,  108  Minn.  114  (121  N.  W.  390);  Slaii 
V.  Johnston,  65  N.  J.  Law,  169  (46  Atl.  776)  ;  Masonid 
Society  v.  City,  201  Mass.  320  (87  N.  E.  602);  PeopU 
V.  Wells,  179  N.  Y.  257  (71  N.  E.  1126). 

Following  these  rules,  it  is  apparent,  we  think,  diat 
the  lands  were  exempt  from  taxation,  except  perhaps  to 
the  amount  of  the  devise  to  the  home  for  the  aged  yet  to 
be  created.  As  to  that  institution,  a  different  question 
is  presented.  The  home  has  not  yot  been  created,  and  no 
one  knows  what  the  nature  of  the  institution  will  be  when 
it  is  established.  .  Moreover,  there  are  no  allegations  in 
the  petition  which  would  exempt  Ihe  property  were  it  or 
any  part  of  it  owned  by  the  home.  The  trustees  were 
specifically  directed  to  set  aside  from  the  proceeds  of  the 
sale  of  the  land  the  sum  of  $25,000  for  the  purpose  of 
building  a  home  for  the  aged  at  Iowa  Falls,  and  the  residue 
was  given  to  the  college  as  a  part  of  its  endowment  This 
home  for  the  aged,  although  not  yet  created,  was  as  much 
the  beneficial  owner  of  $25,000  of  the  funds  to  be  derived 
from  the  sale  of  the  lands  as  was  the  college  to  the  re- 
mainder, and  there  is  no  showing  whatever  which  would 
justify  an  exemption  of  that  amount  out  of  the  lands.  If 
the  devise  could  be  so  treated  as  to  vest  the  equitable 
ownership  of  the  entire  property  in  the  college  with  a 
charge  against  it  to  the  extent  of  $25,000,  a  different  ques- 
tion would  be  presented.  But  the  will  will  not  bear  such 
interpretation.  The  gift  to  the  home  was  quite  as  specific 
as  to  the  college,  and  each  has  an  equitable  ownership  in 
the  lands;  the  home  to  the  extent  of  $25,000,  and  the 
college  to  the  remainder,  ^o  sound  legal  of  equitable 
reason  appears  why  the  lands  should  be  wholly  exempt 
because  the  college  is  entitled  to  the  larger  share  of  the 
funds.     Its  equities  £(re  no  greater  than  those  of  the  home 
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for  tte  aged,  and  neither  the  money  nor  the  property  given 
to  the  home  is  exempt  under  any  statute  to  which  our 
attention  has  been  called.  The  result  of  the  whole  matter 
is  that  the  lands  were  exempt  from  taxation  in  tho  hands 
of  the  trustees,  diave  as  to  the  amount  given  in  trust  for 
the  establishment  of  the  home  for  the  aged,  to  wiit,  the 
sum  of  $25,000.  To  that  amount  and  to  that  only  should 
the  lands  have  been  assessed.  In  other  words,  there  should 
have  been  deducted  from  the  total  value  of  the  lands 
assessed  all  in  excess  of  $25,000.  As  this  was  not  done, 
but  the  lands  were  decreed  to  be  assessable  to  their  full 
value  without  any  exemption  the  decree  must  be  reversed, 
and  the  cause  remanded  forgone  in  harmony. with  this  opin- 
ion.— Reversed  and  remanded. 
Weaveb,  J.,  taking  no  part 


J.  A.  Johnson,  Appellant,  v.  S.  A.  Robebtson,  Defendant, 
Appellee,  City  of  Des  Moines,  and  Johnson  & 
MiLLEB  Company,  Interveners,  Appellants. 

Real  property:    leases:   enforcement.    One  not  a  party  to  a  lease 

1  of  real  estate,  in  connection  with  which  there  is  a  building  re- 
striction agreement,  is  in  no  position  to  enforce  the  agreement 

Same:     municipal  corporations:   streets:   added  width:   rights  of 

2  CITY.  Under  an  agreement  of  the  owners  of  property  abutting 
on  a  street  to  add  to  the  width  of  the  sidewalk  in  front  of  the 
property  and  not  to '  erect  buildings  thereon,  with  no  intention 
to  dedicate  the  same  but  rather  to  hold  it  for  the  convenience 
of  the  owners,  the  use  of  the  strip  by  the  public  will  be  deemed 
referable  to  the  agreement  with  no  right  thereto  in  the  city, 
except  such  as  the  agreement  may  confer;  and  such  use  will 
not  ripen  into  a  title  or  claim  by  prescription. 

Same:    easements:    threatened  interference:   injunction  by  ten- 

3  ANT.  An  agreement  of  the  owners  to  add  a  strip  of  their  abut- 
ting property  to  the  sidewalk  space,  and  not  to  build  thereon, 
constitutes  a  covenant  running  with  the  land  and  binding  upon 
subsequent  grantees;  and  a  tenant  entitled  to  the  use  and  bene- 
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iit  of  such  an   easement  has   such   an   interest   therein   that   he 
may  enjoin  anyone  threatening  to  interfere  with  that  use. 

Same:     specific  performance.     Specific  performance  of  a  contract 

4  rests  hirgely  in  the  discretion  of  the  court,  an<l  will  be  denied 
where  enforcement  would  result  in  great  hardship,  not  merely 
pecuniary  loss;  or  where  the  party  complaining  has  been  guilty 
of  laches,  or  has  acquiesced  in  the  doing  of  <he  thing  of  which 
he  complains. 

Same:     building  covenants:    rights  of  tenant.     The  owner  of 

5  property  for  the  benefit  of  which  he  has  made  building  restric- 
tions can  not  deprive  his  tenant  of  the  right  to  such  restrictions. 

SaxAe:     abandonment  of  rights:    evidence.     The  owner  or  lessee 

6  of  property,  for  the  benefit  of  which  building  restrictions  have 
been  created,  will  not  be  held  to  have  abandoned  his  right  to 
enforce  the  same  by  permitting  slight  and  immaterial  violations 
of  the  agreement,  so  long  as  the  right  to  enforce  the  same  is 
of  value  to  him,  and  such  violations  do  not  interfere  with  the 
substance  of  the  agreement.  In  the  instant  case  the  showing  is 
held  insufficient  to  establish  abandonment  or  waiver  of  the  right 
to  insist  on  the  restrictions  of  a  building  covenant. 

Same:    estoppel.    The  fact  that  plaintiffs  had  used  a  small  portion 

7  of  the  strip  of  land  in  controversy  not  strictly  in  accordance 
•with  the  building  covenant,  by  erecting  thereon  temporary  show 
cases  with  permission  of  adjoining  owners,  and  with  the  under- 
standing that  they  were  to  be  removed  at  any  time  in  case  of 
protest,  did  not  estop  them  from  claiming  the  right  to  enforce 
the  covenant  against  the  erection  of  a  permanent  structure  cover- 
ing practically  the  entire  strip. 

Appeal  from  Polk  District  Court. — Hon.   Lawbence  Db 

Gbaff,  Judge. 

Wednesday,  Apbii-  3,  1912. 

Sttit  in  -equity  to  enjoin  defendant  Robertson  from 

erecting  a  building  or  in   any  way   iftterfering  with  the 

free  use  of  a  four-foot  strip  of  ground   along  the  north 

side  of  a  certain  lot  abutting  upon  Walnut  street  in  tlio 

city  of  Des  Moines.      The  city   of  Des   Moines   and   the 

Johnson  &  Miller  Company  intervened  in  the  suit,  each 
Vol.  is6  Ia.— $. 
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making  some  claim  to  the  strip  of  ground.  Upon  issues 
joined,  the  case  was  tried  to  the  court,  resulting  in  a 
decree  dismissing  plaintiff's  petition  and  the  cross-petitions 
of  the  interveners  and  plaintiff,  and  the  interveners  ap- 
peal.— Reversed  and  remanded. 

R.  0,  Brennan,  Carr,  Carr  &  Evans,  and  0.  Jf. 
Brockett,  for  appellants. 

Howe  &  Lyon,  for  appellee. 

Deemer^  J. — Walnut  street  in  the  city  of  Des  Moines 
is  one  of  the  main  business  thoroughfares  of  the  city.  It 
runs  west  from  the  river  and,  as  originally  platted  from  the 
river  to  Fifth  street,  was  eighty  feet  wide,  and  from  Fifth 
street  west  was  but  sixty  feet  in  width.  F.  M.  Hubbell 
was  a  large  owner  of  .  real  estate  on  the  south  side  of 
Walnut  street  between  Fifth  and  Eighth  streets,  and  at  an 
early  day  proposed  to  the  other  abutting  property  owners 
on  this  street  that  the  sidewalk  be  broadened  from  Fifth 
to  Eighth  street  without  changing  the  curb  line.  He  took 
the  matter  up  with  one  Clapp  and  other  owners,  and  by 
paying  Clapp  either  $100  or  $200  secured  an  agreement 
from  him  and  the  other  abutting  owners  between  Fifth 
and  Sixth  streets  to  widen  the  sidewalk  between  these 
points.  Thereafter  he  procured  like  agreements  from  the 
owners  of  property  between  Sixth  and  Seventh  streets, 
and  thereafter  similar  agreements  among  the  property  owners 
on  the  south  side  of  Walnut  street  between  Seventh  and 
Eighth  streets.  Clapp  set  his  building  four  feet  back  from 
the  line,  and,  while  other  buildings  were  then  on  this 
four-foot  strip  when  they  were  replaced  by  permanent  struc- 
tures, they  were  all  set  back  four  feet  according  to  agree- 
ment. The  various  agreements  were  made  some  time  prior 
to  the  year  1876,  and  every  one  abided  by  them  for  fifteen 
or  twenty   years.     The   property   in    question   is  between 
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Seventh  and  Eighth  streets^  and  the  agreement  between 
the  various  interested  property  owners  so  far  as  material 
reads  as  follows: 

Know  all  men  by  these  presents,  that  we,  William 
McClelland  (unmarried),  S.  A.  Robertson  and  Margaret 
P.  Robertson,  his  wife,  Elizabeth  Dimmitt  (widow), 
Charles  H.  Qetehell  and  Rachael  E.  Getchell,  his  wife, 
all  of  the  county  of  Polk  and  state  of  Iowa,  for  and  in 
consideration  of  the  advantages  which  i^-ill  result  to  each 
and  all  of  us  who  are  owners  of  lots  Nos.  one  (1)  and 
two  (2)  and  seven  (7)  and  eight  (8)  in  block  No.  two 
(2)  of  the  original  town  of  Fort  Des  Moines,  now  included 
in  the  corporate  limits  of  the  city  of  Des  Moines,  Iowa, 
do  hereby  mutually  agree  to  and  with  each  other  and 
bind  ourselves  and  appropriate,  set  apart  and  use  for  side- 
walk purposes  the  following  parcel  of  land,  to  wit: 

A  strip  of  ground  four  feet  wide  off  the  north  side 
of  lots  Nos.  one  (1)  and  eight  (8),  in  block  No.  two  (2) 
aforesaid  and  running  the  whole  length  of  said  lots,  and 
to  that  end  we  mutually  agree  to  and  with  each  other 
that  in  case  we  erect  or  cause  to  be  erected  upon  said  lots 
or  any  part  thereof,  any  building  or  buildings  after  tTiis 
date,  will  set  said  building  four  feet  south  of  the  north 
line  of  said  lots,  and  upon  the  erection  of  sucli  building 
or  buildings,  we  will  construct  and  thereafter  maintain 
upon  said  strip  of  four  feet  of  ground  a  good  substantial 
sidewalk  at  the  proper  grade;  and  that  said  strip  of  four 
feet  shall  never  be  reclaimed  for  the  purpose  of  erecting 
buildings  thereon  or  be  used  for  any  other  than  sidewalk 
purpose  except  it  be  by  the  unanimous  consent  of  all  the 
owners  of  property  in  said  lots  Nos.  one  (1)  and  eight 
(8)  expressed  in  writing,  signed,  sealed  and  acknowledged. 

It  is  understood  that  said  strip  of  four  feet,  or  so 
much  thereof  as  may  be  needed,  may  be  used  by  the  par- 
ties who  own  the  property  for  stairways  into  their  several 
basements,  and  for  the  display  of  goods,  wares  and  mer- 
chandise; but  it  is  not  the  intention  of  the  parties  hereto 
to  dedicate  said  strip  of  ground  to  the  city  of  Des  Moines 
or  to  the  public,  but  to  hold  it  as  private  property,  to 
be  used  as  above  stated  and  for  our  own  convenience  and 
profit 
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S.  A.  Robertson,  one  of  the  partis  to  this  agreement, 
is  the  defendant  to  this  suit,  and  interveners  Johnson  & 
Miller  Company  are  lessees  of  parts  of  lots  1  and  2  in 
block  2  of  the  city  of  Des  Moines  from  Chas.  Weitz. 
Weita  acquired  title  to  that  part  of  the  property  covered 
by  the  lease  by  certain  mesne  conveyances  from  one  Dim- 
mitt,  who  was  a  party  to  the  agreement  from  which  we 
have  just  quoted.  The  lease  to  the  Johnson  &  Miller 
Company  was  made  on  September  1,  1906,  for  the  term 
of  ten  years,  and  by  the  terms  thereof  the  lessees  were  to 
use  the  premises  for  the  conduct  of  a  retail  mercantile 
business,  and  for  no  other  purpose.  These  premises  were 
at  that  time,  as  now,  covered  by  a  one-story  building,  and 
this  building  abutted  one  immediately  to  the  east,  which 
was  then,  as  now,  owned  by  the  defendant  Robertson.  Pur- 
siiant  to  the  original  agreement,  the  sidewalks  were  widened 
by  the  various  property  o^vners  and  made  uniform  through 
the  blocks  on  the  south  side  of  Walnut  sftreet  between  Fifth 
and  Eighth  streets,  and  no  permanent  structures  were  al- 
lowed to  encroach  upon  this  four-foot  strip  save  as  will 
hereafter  be  noticed. 

When  defendant  first  constructed  his  building  upon 
the  lot  now  owned  by  him,  the  front  was  set  back  so  aS 
to  leave  this  four-foot  strip,  but  a  step  or  approach  to 
the  building  was  with  the  consent  of  the  board  of  public 
works  of  the  city  constructed  upon  this  four-foot  strip. 
This  step  was  seven  and  three-fourths  inches  high  and  four 
feet  wide  and  extended  the  full  width  of  the  building  on 
Walnut  street.  This  step  remained  there  until  he  (Robert- 
son) concluded  to  remodel  his  building  some  time  in  the 
fall  of  the  year  1909,  when  he  tore  it  out,  and  in  place 
thereof  was  proposing  to  erect  a  large  display  window  cov- 
ering almost  this  entire  four-foot  strip,  which  window  was 
to  be  fourteen  or  fifteen  feet  high,  thirty-three  and  one- 
third  feet  wide,  and  four  feet  deep,  save  for  an  entrance 
into  the  store  building  near  the  center  ten  feet  and  nine 
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inches  in  width.  Shortly  after  this  improvement  was  cora- 
mencedy  plaintiff  brought  this  action  to  enjoin  the  erection 
thereof.  '  The  city  came  into  the  case  by  intervention 
December  11,  1909,  and  the  Johnson  &  Miller  Company 
on  January  30,  1911.  Upon  the  presentation  of  the  peti- 
tion on  October  14,  1909,  to  Hon.  W.  H.  McHenry,  one 
of  the  judges  of  the  district  court,  he  made  the  following 
order:  "On  reading  the  foregoing  petition,  it  is  ordered, 
this  14th  day  of  October,  1909,  that  nine  o'clock  upon  the 
18th  day  of  October,  1909,  be  fixed  as  the  time  for  hear- 
ing the  application  for  temporary  injunction  asked  for  in 
said  petition,  and  that  the  said  hearing  be  held  at  the 
equity  courtroom  in  the  courthouse  of  Polk  county,  Iowa, 
and  the  said  defendant  given  notice  of  said  hearing  at 
least  four  days  prior  to  said  date." 

The  record  also  .contains  the  following:  "Said  hear- 
ing was  accordingly  had,  and  at  the  conclusion  thereof  the 
court  orally  announced  that  an  order  should  be  entered  for 
a  temporary  injunction  as  prayed;  but  no  record  of  such 
order  was  made,  and  no  such  writ  ever  in  fact  issued." 

The  case  came  on  for  final  hearing  on  March  15,  1911, 
and  was  finally  disposed  of  on  the  16th  of  that  month,  the 
decree  being  in  favor  of  Robertson. 

Plaintiff  bases  his  right  of  action  upon  the  lease  hith- 
erto mentioned,  and  claims  that  he  is  entitled  to  the  in- 
junction  prayed  because   of  the   agreement  made  by   the 

property  owners  in  the  year  1876.  He  makes 
eity:  leases:     no  Other  claim,  and  it  is  manifest  from  the 

enforcement. 

statement  already  made  that  he  is  not  a 
lessee  of  the  premises,  and  that  he  is  in  no  .position  to 
ask  for  an  injunction. 

The  intervener  city  claims  that  the  four-foot,  strip  is 

a  part  of  Walnut  street   acquired   through   dedication   or 

by  prescription,   and   that  it  is  entitled  to  maintain   this 

action  to  prevent  the  obstruction  of  the  street    The  Johnson 

'&' Miller  Company  as  lessees  from  Weitz  claims  that  it  is 
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entitled  to  a  decree  restraining  the  erection  of  the  structure 
on  the  four-foot  strip  by  reason  of  the  original  agreement 
of  the  property  owners,  and  for  the  further  reason  that  the 
structure  constitutes  a  nuisance  in  that  it  obstructs  Walnut 
street  in  such  a  manner  as  to  oause  it  special  damages. 
This  last  proposition  is  bottomed  upon  the  thought  that 
this  four-foot  strip  is  either  a  public  right  of  way  that  is 
a  part  of  Walnut  street,  or  a  private  way  by  agreement, 
and  that  in  either  event  it  is  entitled  to  such  a  decree  as 
will  preserve .  its  use  either  as  a  private  or  public  way. 
Defendant  Sobertson  interposed  many  defenses;  among 
other  things  he  claims  (1)  that  plaintiff  has  no  such  in- 
terest in  the  controversy  as  entitles  him  to  any  relief; 
(2)  that  the  city  has  no  interest  in  the  strip,  either  by 
dedication  or  prescription;  (3)  that  the  only  right  of  the 
Johnson  &  Miller  Company  is  a  contractual  one  based  upon 
its  contract  of  lease,  and  that  as  lessee  it  has  no  right  of 
action  save  against  its  lessor,  and  no  right  to  an  injunc- 
tion restraining  the  erection  of  the  improvement;  (4)  that 
the  present  owners  of  the  building,  the  heirs  of  the  Chas. 
Weitz  estate,  he  (Weitz)  being  dead,  were  and  are  the 
contractors. who  were  making  the  improvement  for  Robert- 
son, and  that  for  this  reason  they  are  estopped  from  claim- 
ing any  relief  against  defendant;  (5)  that  the  original 
agreement  with  reference  to  the  use  of  the  four-foot  strip 
has  been  abrogated  by  reason  of  material  violations  of 
the  parties  thereto  and  by  mutual  acquiescence;  (6)  that 
the  remodeling  of  the  building  was  in  strict  accord  with 
the  terms  of  the  original  agreement;  (7)  that  by  standing 
by  and  seeing  the  improvements  made  without  objection 
the  Johnson  &  Miller  Company  are  estopped  from  claim- 
ing that  they  were  not  in  accord  with  the  original  agree- 
ment; and  (8)  that  in  any  event  the  Johnson  &  Miller 
Company  being  mere  lessees  is  not  entitled  to  any  other 
order    than    will    protect    its    rights    during    the    tenn 
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of  its  lease,  and  as  this  expires  soon  it  has  no  other  remedy 
than  action  against  its  lessor. 

As  has  already  been  observed,  plaintiff  has  not. shown 
himself  entitled  to  ^ny  relief,  and  the  trial  court  was  right 
in  dismissing  his  petition. 

As  to  the  city,  we  do  not  think  it  ever  acquired  any 
right  to  the  strip,  save  under  the  original  agreement.  The 
use  made  of  the  strip  must  have  been  under  this  agree- 
ment and  is  referable  to  it ;  and  no  such 
pal  corpora-       showing  is  made  of  use  in  hostility  to  this 

tions:  streets:  ^  t  .    i  t    •  <•      i 

J^lus  ?f***clt'     agreement  or  to  the  rights  or  claims  of  the 

parties  thereunder  as  would  make  this  strip 
a  part  of  Walnut  street,  either  by  dedication  or  prescrip- 
tion. It  is  fundamental,  of  course,  that,  whatever  the 
use,  it  will  be  presumed  to  have  been  under  the  agree- 
ment and  not  in  hostility  thereto.  And  as  there  was  no 
express  dedication  to  the  city  none  will  be  inferred  from 
mere  use  alone.  Again  mere  use  which  will  be  presumed 
to  have  been  referable  to  this  agreement  will  not  ripen 
into  a  title  or  claim  by  prescription.  Under  well-estab- 
lished rules  it  is  clear  that  the  city  has  no  cause  for  com- 
plaint. The  only  real  questions  in  the  case  relate  then 
to  the  issues  between  the  Johnson  &  Miller  Company  and 
the  defendant,  Robertson.  It  is  contended  that  this  com- 
pany is  a  stranger  to  the  original  agreement;  that  it  was 
not  made  for  its  benefit;  and  that  it  has  no  right  in  any 
event  to  complain  of  a  breach  thereof. 

It  is  true,  of  course,  that  it  was  not  a  party  to  the 
original  agreement,  but  this  agreement  manifestly  was  a 
building   or   restrictive   covenant,    running   with    the   land 

{Sexauer  v.  Wilson,  136  Iowa,  357;  Evans 
^  memi; *?hfeat.    V.    PicT   Co.,    67    N".    J.    Eq.    316    (58    Atl. 

Slce:?njinc'"    191;  Id     67  N.  J.  Eq.  620,  59  Atl.  1117); 

tion  by  tenant.  '  *  ^  >  /  ' 

City  V.  Pier  Co.,  62  K  J.  Eq.  139  (49 
Atl.  822)),  and  of  course  passed  with  the  land  into  whose- 
soever's  hands  the  title  might  pass.     Had  the  Johnson  & 
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Miller  Company  received  a  conveyance  of  the  land  from 
their  lessor  Weitz,  instead  of  a  lease,  there  would  be  no 
doubt  of  their  right  to  enforce  the  agreement  or  covenant 
by  appropriate  action  even  against  a  grantee  of  Robertson 
having  notice  of  the  Agreement  Robertson  was  one  of  the 
parties  to  the  original  agreement,  hence  the  question,  of 
notice  to  him  is  not  in  the  case,  and  the  fundamental 
proposition  here  is,  May  a  lessee  from  one  of  the  parties 
to  the  agreement — ^the  owner  of  a  chattel  real,  who  holds 
part  of  the  property  covered  by  the  original  agreement 
for  a  specific  purpose,  to  wit,  for  the  conduct  of  a  retail 
merchandising  business — enforce  this  building  agreement? 
tJpon  this  fundam^ental  and  vital  question  we  have  not 
been  cited  to  any  authorities  which  seem  to  be  directly  in 
point  The  proposition  is  not  free  from  doubt,  and  in 
the  absence  of  direct  authority,  although  doubtless  many 
cases  may  be  found  upon  extended  search,  we  shall  be 
obliged  to  resort  to  general  principles  for  its  solution.  Of 
course,  if  the  action  were  foe  mere  breach  of  covenant, 
and  the  tenant's  poss^sory  rights  were  not  directly  dis- 
turbed, no  doubt  ,no  one  but  the  owner  of  the  land  could 
complain;  for  when  we  say  that  certain  covenants  run  with 
the  land,  we  mean  primarily  that  they  follow  the  title, 
and  that  action  may  be  brought  for  breach  thereof  by  him 
who  holds  the  title. 

Ordinarily  a  tenant  for  years  has  no  title  to  the  land 
and  he  has  no  right  to  enforce  any  of  the  covenants  made 
in  any  of  the  deeds  which  constitute  the  chain  of  title. 
But  for  some  purposes  a  tenant  i^  in  privity  with  his 
landlord  (Allen  v.  Culver^  8  Denio  (N.  Y.)  295;  Lincoln 
V.  Burrage,  177  Mass.  378  (59  N.  E.  67,  52  L.  R  A. 
110)  ;  Parker  v.  Nightingahy  6  Allen  (Mass.)  341  (83  Am. 
Dec.  632)),  and  may  maintain  an  action  against  any  oiie 
who  interferes  with  his  possessory  right  li  we  find, 
then,  that  these  building  restrictions  or  agreements  create 
an  estate  or  easement  in  the  land  or  appurtenances  there- 
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to,  then  it  would  seem  to  follow  that  a  tenant  of  one  of 
the  parties  mighl  bring  action  in  his  own  name  against 
even  a  stranger  who  was  threatening  or  who  proposed  to 
deprive  him  of  the  use  of  this  easement  or  appurtenance. 
The^  first  inquiry,  thto,  in  the  solution  of  this  problem 
is  the  effect  of  such  building  restriction  covenants  or 
agreements;  for,  as  has  been  intimated  by  learned  writers, 
the  mere  fact  that  a  covenant  may  be  said  to  run  with 
the  land  does  not  solve  the  problem.  The  effect  of  such 
agreements  has  been  the  subject  of  many  decisions,  and 
courts  and  text^writers  have  had  some  difficulty  in  assign- 
ing  them  to  a  proper  place  in  our  system  of  jurisprudence. 
A  learned  text-writer  has  thus  stated  the  law  on  this. 
subject : 

Even  in  some  of  the  jurisdictions  where,  as  in  England, 
the  burden  of  a  covenant  does  not  run  with  the  land,  an 
agreement  as  to  the  use  of  land  may,  under  certain  circum- 
stances, affect  a  subsequent  purchaser  of  the  land  who  takes 
with  notice  of  the  agreement;  equity  in  such  case  enjoin- 
ing a  use  of  the  land  in  violation  of  such  agreement.  As 
stated  in  the  leading  case  on  the  subject,  'the  question  is 
not  whether  the  covenant  runs  with  the  land,  but  whether 
a  party  shall  be  permitted  to  use  the  land  in  a  manner 
inconsistent  with  the  contract  entered  into  by  his  vendor, 
and  with  notice  of  which  he  purchased.'  The  person  thus 
affected  by  the  agreement  as  to  the  use  of  the  land  may  be 
a  purchaser,  a  lessee,  or  even,  it  has  been  decided,  a  mere 
occupant  of  the  land.  There  is  some  difficulty  in  explain- 
ing this  doctrine  so  far  as  it*  involves  an  enforcement  in 
equity  of  rights  which  are  denied  at  law,  and  in  some 
cases  in  this  country  the  right  to  relief  in  equity  in  such 
a  case  seems  to  be  based,  not  on  the  English  theory  of 
relief  against  a  purchaser  with  notice,  but 'on  the  theory 
that,  by  the  covenant,  an  easement  is  created.  This  latter 
theory  is,  however,  itself  unsatisfactory  in  some  respects, 
and  is  insufficient  .to  explain  all  the  cases  in  which  relief 
has  thus  been  granted  against  an  assignee  of  the  land. 
(Section  848,  vol.  1,  Tiffany  on  Real  Property.) 

In  England,   an  agreement  will  thus  be  enforced  in 
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equity  against  a  subsequent  purchaser  or  occupant  only 
when  it  is  restrictive  of  the  use  of  the  land,  and  not  when 
it  calls  for  the  performance  of  some  positive  act  by  the 
occupant  thereof.  In  this  country,  occasionally,  an  agree- 
ment not  restriotive  in  its  nature  has  thus  been  enforced. 
In  the  great  majority  of  cases,  however,  the  agreement 
enforced  has  been  restrictive.  Thus,  agreements  not  to 
use  land  for  building,  or  for  a  particular  business,  or  for 
other  than  residence  purposes,  are  thus  enforceable,  as 
are  agreements  not  to  build  within  a  certain  distance  of 
the  street,  or  to  erect  no  building  of  less  than  a  certain 
cost,  or  of  a  style  of  construction  other  than  that  named. 
According  to  a  few  decisions,  the  agreement,  even  though 
restrictive,  in  order  to  be  thus  enforced  against  a  subse- 
quent purchaser,  must  'touch  and  concern'  the  land  in 
favor  of  whose  owner  the  agreement  is  made,  by  tending 
to  the  physical  advantage  of  such  land,  it  being  insuffi- 
cient that  it  increases  its  value  indirectly  by  preventing 
the  use  of  the  adjoining  property  for  a  competing  busi- 
ness. *  In  England  and  New  York,  however,  a  different 
view  apparently  prevails.  The  right  to  thus  enforce  an 
agreement  against  a  subsequent-  purchaser  on  equitable  prin- 
ciples is,  at  least  in  some  jurisdictions,  independent  of 
the  mode  or  incidents  of  its  execution.  It  need  not  be 
a  covenant — ^that  is,  an  agreement  under  seal — ^and  it  is 
sufficient  if  it  be  oral,  or  merely  inferred  from  certain 
representations  made  upon  the  sale  of  land.  (Section  349, 
vol.   1,  Tiffany  on  Real  Property.) 

The  purchaser  of  a  tract  can  enforce  an  agreement 
restrictive  of  the  use  of  another  tract  made  with  the  former 
owner  of  both  tracts  only  if  the  agreement  was  originally 
intended  to  inure  to  the  benefit  of  any  such  purchaser,  or, 
in  other  words,  was  intended  to  benefit  the  land  rather  than 
the  promisee  personally.  Consequently  a  vendee  of  a  tract 
of  land,  seeking  to  enforce  such  an  agreement  against  a 
vendee  from  the  same  person  of  an  adjoining  tract,  must 
show  that  the  agreement  was  so  intended,  and  this  he 
may  do  by  evidence  as  to  the  situation  and  condition  of 
the  property  and  the  surrounding  circumstances.  An  in- 
tention that  purchasers  shall  enjoy  the  benefit  of  the 
agreement  is,  it  seems,  invariably  presumed  from  the  fact 
that  the  lots  purchased  were  laid  off  for  sale  as  building 
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lots,  with  no  intention  on  the  part  of  the  purchaser  so  lay- 
ing them  off  Ix)  retain  any  portion  of  the  property  for 
his  own  enjoyment  According  to  the  English  cases,  the 
restriction  must  have  been  actually  entered  into  the  subse- 
quent purchase — that  is,  the  purchaser  must,  as  it  were, 
have  purchased  the  right  to  take  advantage  of  the  agree- 
ment.    (Section  351,  vol.   1,  Tiffany  on  Eeal  Property.) 

Another  writer  has  said: 

The  rights  created  by  restrictive  covenant  and  agree- 
ments are  frequently  spoken  of  as  easements;  and,  while 
the  method  of  creating  these  rights  and  the  limits  within 
which  courts  of  equity  enforce  them  differentiate  them 
from  ordinary  easements,  yet  the  fact  that  courts  restrict 
them  to  a  negative  character,  and  demand,  in  order  to 
fasten  them  upon  land,  that  they  must  be  imposed  for 
the  advantage  of  other  neighboring  lands,  requiring  in  a 
word  a  servient  and  a  dominant  tenement,  brings  them 
into  close  analogy  with  true  easements.  Nor  is  the  fact 
that  they  are  created  by  covenant  a  negation  of  this  char- 
acter, for  an  easement  may  be  created  by  words  of  cove- 
nant as  well  as  by  werds  of  grant;  and  it  is  not  neces- 
sary that  the. rights  should  be  created  at  the  time  that  the 
dominant  or  servient  estate  is  conveyed.  It  has  been  de- 
nied, however,  that  these  rights  can  satisfactorily  be  con- 
sidered as  easements,  and  courts  of  equity  usually  speak 
of  them  as  negative  or  equitable  easements,  or  simply  as 
equities  or  amenities.  (Am.  &  Eng.  Ency.  of  Law,  vol. 
5,  pages  4  and  5.)  # 

Building  restrictions  and  other  limitations  on  the 
use  of  property  of  a  character  which  the  law  permits  to 
be  attached  to  land  in  such  a  sense  as  to  restrict  the  use 
of  one  parcel  thereof  in  favor  of  another  will  be  enforced 
in  courts  of  equity  upon  equitable  grounds,  in  favor  of 
and  against  the  parcels  designed  to  be  benefited  or  bur- 
dened by  the  restriction  in  whosesoever  hands  the  parcels 
may  be,  without  regard  to  whether  the  restriction  is  a 
covenant  running  with  the  land,  or  even,  it  would  seem, 
without  regard  to  whether  the  right  created  can  be  prop- 
erly considered  in  the  nature  of  an  easement,  provided  that 
the  person  in  possession  of  the  parcel  subject  to  the  burden 
of  the  restriction  took  it  with  notice  thereof,  either  actual 
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or  constructive.  When  a  lot  has  been  sold  subject  to 
sucb  a  restriction,  the  price  is  presumed  to  have  been 
affected  thereby,  'and  nothing  could  be  more  inequitable 
than  that  the  original  purchaser  should  Jie  be  the  assignee 
being  allowed  to  escape  from  the  liability  which  he  had 
himself  undertaken/  .  .  .  The  vital  question  in  these 
cases  is  not  whether  there  is  a^  covenant  running  with  ^the 
land,  but  whether  the  restriction  was  imposed  upon  the 
servient  estate  for  the  benefit  of  the  land  in  behalf  of 
which  it  is  sought  to  be  enforced.  Whether  the  restric- 
tion was  so  imposed,  or  was  merely  a  personal  contract 
for  the  benefit  of  the  vendor,  is  to  be  determined,  gen- 
erally, by  the  fair  interpretation  of  the  grant  or  reserva- 
tion  creating  it,  aided,  if  necessary,  by  reference  to  the 
situation  of  the  property  and  the  surrounding  circum- 
stances. .  .  .  The  great  majority  of  cases  wherein 
these  principles  are .  applied  are  those  where  a  tract  or 
estate  is  sold  in  lots  or  parcels,  and  covenants  are  exacted 
from  the  several  purchasers  imposing  restrictions  upon  the 
use  of  the  lots  sold  in  pursuance  of  a  general  plan  for 
the  mututal  advantage  of  all  the  parcels.  In  such  cases, 
the  restrictive  covenants  entered  into. between  the  first  pur- 
chasers and ,  their  common  vendor  may  be  enforced  by 
the  purchasers  or  their  assigns,  without  regard  to  the 
priority  of  title  between  the  parties.  ...  In  England 
the  rule  is  well  established  that  a  court  of  equity  will 
only  enforce,  in  accordance  with  the  principles  laid  down 
in  this  title,  negative  covenants  and  agreements,  and  will 
not  enforce  covenants  to  do  positive  acts  relating  to  land 
or  requiring  the  expenditure  of  money,  thus  drawing  the 
line  as  to  the  enforcement  of  these  restrictions  as  it  would 
run  where  the  rights  created  by  them  considered  as  ease- 
ments. But  in  the  United  States  equity  has  lent  its  aid 
to  enforce  agreements  to  do  positive  acts.  (Am.  &  Eng. 
Ency.  of  Law,  vol.  5,  pages  9-15.) 

In  Parker  v.  Nightingale,  6  Allen,  341  (83  Am. 
Dec.  632),  the  Supreme  Court  of  Massachusetts  said: 

A  court  of  chancery  will  recognize  and  enforce  agree- 
ments concerning  the  occupation  and  mode  of  use  of  real 
estate,  although  they  are  not  expressed  with  technical  ac- 
curacy,  as  exceptions  or  reservations  out  of  a  grant  not 
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binding  as  covenants  real  running  with  the  land*  ITor 
is  it  at  all  material  that  such  stipulations  should  be  bind- 
ing at  law,  or  that  any  privity  of  estate  should  subsist 
between  parties  in  order  to  render  them  obligatory,  and 
to  warrant  equitable  relief  in  case  of  their  infraction. 
A  covenant,  though  in  gross  at  law,  may  nevertheless  be 
binding  in  equity,  even  to  the  extent  of  fastening  a  servi- 
tude or  easement  on  real  property,  or  of  securing  to  the 
owner  of  one  parcel  of  land  a  privilege,  or,  as  it  is  some- 
times called,  'a  right  to  an  amenity'  in  the  use  of  an 
adjoining  parcel,  by  which  his  own  estate  may  be  en- 
chanced  in  value  or  rendered  more  agreeable  as  a  place 
of  residence.  Restrictions  and  limitations  which  may  be 
put  on  property  by  means  of  such  stipulations  derive  their 
validity  from  the  right  which  every  owner  of  the  fee  has 
to  dispose  of  his  estate  either  absolutely  or  by  a  qualified 
grant,  or  to  regulate  the  manner  in  which  it  shall  be  used 
and  occupied.  So  long  as  he  retains  the  title  in  himself, 
his  covenants  and  agreements  respecting  the  use  and  en- 
joyment of  his  estate  will  be  binding  on  him  personally, 
and  can  be  specifically  enforced  in  equity.  When  he  dis- 
poses of  it  by  grant  or  otherwise,  those  who  take  under 
him  can  not  equitably  refuse  to  fulfill  stipulations  con- 
cerning the  premises  of  which  they  had  notice.  It  is  upon 
this  ground  that  courts  of  equity  will  aflFord  relief  to 
parties  aggrieved  by  the  neglect  or  omission  to  comply 
with  agreements  respecting  real  estate  after  it  has  passed 
by  mesne  conveyances  out  of  the  lands  of  those  who  were 
parties  to  the  original  contract  A  purchaser  of  land, 
with  notice  of  a  right  or  interest  in  it  existing  only  by 
agreement  with  his  vendor,  is  bound  to  do  that  which  his 
grantor  had  agreed  to  perform,  because  it  would  be  un- 
conscientious and.  inequitable  for  him  to  violate  or  dis- 
regard the  valid  agreements  of  the  vendor  in  regard  to 
the  estate,  of  which  he  had  notice  when  he  became  the 
purchaser.  In  such  cases  it  is  true  that  the  aggrieved 
party  can  often  have  no  remedy  at  law.  There  may  be 
neither  privity  of  estate  nor  privity  of  contract  between 
himself  and  those  who  attempt  to  appropriate  property 
in  contravention  of  the  use  or  mode  of  enjoyment  im- 
pressed upon  it  by  the  agreement  of  their  grantor,  and 
with  notice  of  which  they  took  the  estate  from  him.     But 
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it  is  none  the  less  contrary  to  equity  thut  those  to  whom 
the  estate  comes,  with  notice  of  the  rights  of  another  re- 
specting it,  should  wilfully  disregard  them,  and,  in  the 
absence  of  any  remedy  at  law,  the  stronger  is  the  neces- 
sity of  affording  in  such  cases  equitable  relief,  if  it  can 
be  given  consistently  with  public  policy  and  without  vio- 
lating any  absolute  rule  of  law.  These  principles  were 
fully  explained  and  applied  by  this  court  in  the  recent 
case  of  Whitney  v.  Union  Railway,  11  Gray  (Mass.)  359 
(71  Am.  Dec.  715),  and  are  constantly  acted  upon  by 
the  court  of  chancery  in  England  and  by  the  courts  of  this 
country  exercising  equity  powers.  Mann  v.  Stephens, 
15  Sim.  377;  Tulk  v.  Moxhay,  11  Beav.  571,  and  2 
Phillips  B.  774,  and  1  Hall  De  G.  Macn.  &  Gord.  1, 
and -1  Kay.  56;  Piggott  v.  Stratton,  De  G.,  Fisher  & 
Jones,  33.     •     •     • 

This  brings  us  to  a  consideration  of  the  most  im- 
portant and  difficult  question  raised  by  the  demurrer, 
which  is  whether  the  present  plaintiffs,  or  any  of  them, 
set  forth  in  the  bill  any  such  claim  or  title  as  will  enable 
them  to  enforce  this  restriction  on  the  use  and  occupation 
of  the  premises  in  controversy  as  against  the  defendants. 
A  satisfactory  answer  to  this  inquiry  will,  we  think,  be 
found  in  the  fact,  which  is  sufficiently  apparent  from  the 
allegations  in  the  bill  that  the  purpose  intended  to  be 
accomplished  by  the  restrictions  inserted  in  the  deeds  of 
the  estate  now  owmed  and  occupied  by  the  defendants  was 
for  the  benefit  and  advantage  of  other  owners  of  lots  sit- 
uated on  the  same  street  or  court.  Indeed,  it  could  have 
been  designed  for  no  other  purpose.  If  we  lay  aside  all 
the  facts  alleged  in  the  bill  which  rest  in  parol  evidence 
only,  and  look  exclusively  to  the  history  of  the  title  as 
shown  by  the  deeds,  the  conclusion  is  unavoidable  that 
the  original  grantors,  in  whom  the  title  to  the  entire  tract 
now  owned  by  the  several  parties  to  this  suit  in  different' 
parcels  was  vested,  intended,  by  limiting  the  use  of  the 
several  lots  and  prescribing  the  kind  of  structures  which 
are  to  be  erected  by  the  grantees  thereon,  to  establish  a 
permanent  regulation  and  restriction  by  which  to  prevent 
each  parcel  from  being  appropriated  to  a  purpose  which 
might  inure  to  the  injury  of  any  other  parcel  or  render 
it  less  agreeable  as  a  place  of  residence.     By  excluding 
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all  erections  for  the  purposes  of  tirade,  and  appropriating 
each  lot  to  a  prescribed  use  as  a  dwelling  house,  the  entire 
neighborhood  comprised  within  the  limits  of  the  original 
tract  laid  out 'for  a  street  or  court  was  secured  against 
annoyances  arising  from  occupations  which  would  impair 
the  value  of  the  several  lots  as  places  of  residence.  Thus 
a  right  or  privilege  or  amenity  in  each  lot  was  perma- 
nently secured  to  the  owners  of  the  other  estates.  That 
this  restriction'  or  limitation  was  not  imposed  by  (the  orig- 
inal grantors  for  their  own  benefit  or  advantage,  and  can 
not  be  considered  as  personal  to  them,  is  manifest  from 
the  fact  that  they  retained  no  right  or  interest  in  any  of 
the  parcels  of  land.  The  whole  tract  was  conveyed  by 
them.  It  does  not  appear  that  they  retained  the  occu- 
pancy or  OAvnership  of  any  of  the  lots  or  of  any  adjoin- 
ing estate  by  meians  of  which  they  could  derive  any  per- 
sonal benefit  or  advantage  from  the  restrictions.  But, 
even  if  they  had,  it  would  not  change  the  result;  because 
by  uniting  in  a  scheme  or  joint  enterprise  for  the  divi- 
sion of  the  estate  into  lots  or  parcels  on  a  street  or  court 
laid  out  by  them,  and  annexing  ta  the  conveyance  of  each 
lot  a  restriction  on  its  use,  by  the  obsen^ance  of  which 
each  parcel  would  be  occupied  for  a  similar  purpose  with 
every  other,  the  legal  inference  is,  in  the  absence  of  any 
evidence  to  the  contrary,  that  the  intention  was  to  secure 
to  each  estate  the  benefit  or  advantage  which  might  arise 
from  the  specific  mode  in  which  the  adjoining  premises 
were  to  be  improved  and  occupied.  The  effect  of  such  a 
restriction  inserted  in  contemporaneous  conveyances  of  the 
several  parcels  under  the  circumstances  alleged  in  the  bill, 
was  to  confer  on  each  owner  a  right  or  interest  in  the 
nature  of  a  servitude  in  all  lots  situated  on  the  same  street 
which  were  conveyed  subject  to  the  restriction.  Thus  it 
entered  into  the  consideration  which  each  purchaser  paid 
for  his  land,  either  by  enhancing  its  price  in  view  of  the 
benefit  secured  to  him  in  the  restraint  imposed  on  adjoining 
owners  or  by  lessening  its  value  in  consequence  of  the 
limitation  affixed  to  its  use.  In  this  view  of  the  case,  it  is 
quite  immaterial  to  determine  the  precise  legal  nature  or 
quality  of  the  restriction  in  question.  In  strictness,  per- 
haps, the  right  or  interest  created  by  the  restrictions,  being 
a  qualification  of  the  fee,  did  not  pass  out  of  the  original 
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grantors,  and  now  remains  vested  in  them  or  their  heirs. 
But^  if  so,  they  hold  it  only  as  a  dry  trust,  in  which  they 
have  no  beneficial  use  or  enjoyment,  the  entire  usufruct 
being  in  their  grantees  and  their  assigns  now  holding  the 
estates  for  whose  use  and  benefit  it  was  intended.  Such 
being  the  case,  then  the  latter  are  proper  parties  to  enforce 
the  restriction;  and  the  former,  not  having  any  present  in- 
terest in  it,  need  not  be  parties  to  the  proceeding.  The 
same  result  would  follow  if  the  restriction  be  construed 
as  in  the  nature  of  a  covenant  by  each  grantee  with  the 
other  owners  of  estates  on  the  court,  or  others  holding 
under  a  similar  restriction.     .     .     • 

Looking  at  the  merits  of  the  case  as  disclosed  by  the 
bill,  it  seems  to  us  that  the  plaintiffs  are  entitled  to  main- 
tain their  bill  to  enforce  the  restriction  by  enjoining  the 
use  of  the  premises  for  the  purposes  for  which  they  are 
alleged  to  be  occupied  by  the  defendant  Loeber. 

The  same  rule  was  announced  in  Hubhell  v.  Warren, 
8  Allen  (Mass.)  178;  Whitney  v.  Union  Ry.  Co.,  11 
Gray  (Mass.)  359  (71  Am.  Dec  715)  ;  Wolfe  v.  Frost, 
4  Sandf.  Ch.  (N.  Y.)  72;  Tallmadge  v.  E.  River  Bank, 
26  N.  Y.  105;  Oreen  v.  Creighton,  7  R.  L  1;  GiheH  v. 
Peteler,  88  Barb.  (N.  Y.)  488.  In  the  latter  case  it  was 
said:  "The  action  of  courts  of  equity  in  such  cases  is 
not  limited  by  rules  of  legal  liability  and  does  not  depend 
upon  legal  privity  of  estate,  or  require  that  the  party 
invoking  .the  aid  of  the  court  should  come  in  under  and 
after  the  covenant.  A  covenant  or  agreement,  restricting 
the  use  of  any  lands  or  tenements  in  favor  of  or  on  ac- 
count of  other  lands,  creates  an  easement,  and  makes  one 
tenement,  in  the  language  of  the  civil  law,  servient,  and 
the  other  dominant,  and  this  without  regard  to  any  privity 
or  connection  of  title  or  estate  in  the  two  parcels  or  their 
owners.  All  that  is  necessary  is  a  clear  manifestation  of 
the  intention  of  the  person  who  is  the  source  of  title  to 
subject  one  parcel  of  land  to  a  restriction  in  its  use  for  the 
benefit  of  another  whether  that  other  belong  at  the  time 
to  himself  or  to  third  persons,  and  sufficient  language  to 
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make  that  restriction  perpetual."  The  English  cases  seem 
to  be  to  the  same  effect:  Western  v.  McDermott,  la.  R.  1 
Eq.  Cas.  499;  Coles  v.  Sims,  5  De  G.  McN.  &  G.  1; 
Piggott  V.  Stratton,  1  De  G.  F.  &  Jones,  33;  Tvlh  v. 
Moxhay,  1  H.  &  Tuells,  105;  s.  c,  11  Bevan,  571. 

From  these  decisions  it  will  be  observed  that  these 
building  restrictions  or  agreements,  particularly  where  nega- 
tive in  character,  create  equitable  easements,  amenities, 
or  servitudes,  and  that  they  may  be  enforced  by  any  one 
interested  in  the  property  without  regard  to  privity  either 
of  contract  or  estate  and  no  matter  whether  the  coveuiant 
may  be  said -to  run  with  the  land  or  not  It  follows,  then, 
that  a  tenant  who  is  entitled  to  use  this  easement  may 
bring  a  suit  in  equity  to. enjoin  any  one  who  is  threat- 
ening to  interfere  with  that  use. 

11.  The  Johnson  &  Miller  Company  having  the  right 
to  sue  to  protect  itself  in  the  right  to  the  free  use  of  tlie 
property  with  all  its  amenities  and  appurtenances,  we  are 

next  to  inquire  whether  any  of  the  special 
fie  perform-      dcfenscs     pleaded     have     been     established. 

Among  other  things  it  is  said  that  the  right 
is  an  equitable  one  which  will  not  be  granted  as  of  course, 
but  only  because  there  is  such  a  showing  as  in  good  con- 
science entitles  it  to  the  relief  claimed,  and  that  there 
hilB  been  no  abandonment  of  the  right  to  enforce  the  agree- 
ment,* no  laches  and  no  such  acquiescence  in  what  has  been 
done  aa  to  deprive  the  tenants  of  their  right  to  exact  com- 
pliance with  the  covenants. 

It  is  true,  of  course,  that  the  specific  performance  of 

such  contracts  like  those  relating  to  contracts  affecting  real 

estate  in  general  rests  largely  in  the  sound  discretion  of 

the  court,  and  i£  the  defendant  will  be  subject  to  great 

hardship,  or  the  consequences  would  be  inequitable,  relief 

will  be  denied.     Columbia  College  v.  Thacher,  87  N.  Y. 

311  (41  Am.  Rep.  365)  ;  Conger  v.  New  York  R.  R.  Co., 

120  N.  Y.  29    (23  N.  E.   983);  Parker  v.  Nightingale, 
Vw..  156  Ia.-^ 
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supra.  But  mere  pectmiary  loss  to  the  defendant  from 
a  specific  performance  of  such  a  restriction  will  not  pre- 
vent a  court  of  equity  from  enforcing  it.  Hall  v.  Wesster, 
7  Mo.  App/  56. 

Of  course  the  party  complaining  must  not  be  guilty 
of  laches,  nor  may  he  be  in  the  position  of  having  acqui- 
esced in  the  breach.  Payson  v.  Bumham,  141  Mass.  547 
(6  K  E.  708);  Jackson  v.  Stevenson,  156  Mass.  502  (31 
K  E.  691,  32  Am.  St  Eep.  476) ;  Whitney  v.  Union  R. 
B.  Co.,  11  Gray  (Mass.)  367  (71  Am.  Dea  715) ;  Ware 
V.  Smith,  156  Mass.  186  (30  K  E.  609). 

But  a  landlord,  having  leased  the  property,  can  not 
after  the  execution  of  the  lease  deprive  his  lessee  of  the 
s.  Same-  build-      benefits  of  the  covenants.    Piggott  v.  Stratton, 

Hih^rT""'"''    1  I>e  G.  F.  &  J.  33  (6  Jur.   (N.  S.)  129). 

'^"*"*-  Baynor   v.   Lyon,   46    Hun    (K    T.)    227; 

Landell  v.  Hamilton,  177  Pa.  23  (35  Atl.  242). 

There  is  nothing  in  the  case  to  show  that  the  Johnson 
&  Miller  Company  ever  acquiesced  in  the  breach  of 
the  agreement  since  it  became  a  tenant  of  the  property, 
and  it  commenced  its  suit  against  the  defendant,  or  the 
action  was  brought  by  one  of  the  members  of  that  corpora- 
tion, before  Robertson  had  completed  his  improvement. 
This  was  the  only  breach  which  in  any  measure  directly 
affected  the  property  which  they  have  leased.  They  have 
also  pressed  the  suit  with  sufficient  diligence,  and  should 
not  be  held  guilty  of  laches, 

The  defendant  also  relies  upon  an  estoppel  due  to 
the  fact  that  one  or  more  of  the  heirs  of  the  Weitz  estate 
was  the  contractor  who  h^d  the  building  of  the  encroach- 
ment complained  of,  and  that  by  reason  of  having  part  in 
this  work,  they  not  only  estopped  themselves,  but  also  their 
tenant,  from  claiming  a  breach.  To  this  there  are^  two 
answers:  In  the  first  place,  having  rented  the  property 
•  to  the  Johnson-Miller  Company,  they  could  not  destroy 
the  equitable  easement  in  their  favor  by  conduct,   and  in 
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the  next  place  there  was  no  such  showing  o£  acquiescence 
on  the  part  of  any  of  the  heirs  of  the  Chas.  Weitz  estate 
as  would  amount  to  an  estoppel.  Indeed,  there  is  nothing 
to  show  that  the  contractors  who  did  the  work  .for  Kobertr 
son  were  any  of  them  the  heirs  of  the  Weitz  property. 

The  main  defense  relied  upon,  however,  is  abandon- 
ment or  mutual  abrogation  of  the  agreement  by  the  parties 
thereto  or  their  privies.     Of  course  there  may  be  such  con- 
6.  Same-  aban-       ^^^^   upou   the   part   of   the   parties   to   the 
rightiTevt'       agreement  or  their  grantees  as  would  amount 
dence.  ^  abandonment.     This  is  established  bv 

a  long  line  of  authorities  commencing  with  the  celebrated 
case  of  Duke  of  Bedford  v.  Trustees  of  the  British  Museum, 
2  My  lee  &  Keene,  552,  and  running  down  to  Hensley  v. 
Marlborough  Hotel  Co.,  62  K  J.  Eq.  164  (50  Atl.  14; 
8.  c,  63  N.  J.  Eq.  804,  52  Atl.  1132),  and  perfiaps  later 
cases.  There  is  a  conflict  in  the  cases  as  to  what  will 
amount  to  an  abandonment  which  is  pointed  out  in  the  com- 
prehensive note  to  Brown  v.  Hvber  (Ohio)  28  L.  R.  A. 
(N.  S.)  705.  That  case  also  deals  quite  extensively  with 
most  of  the  propositions  here  involved,  and  we  call  especial 
attention  to  it  because  of  the  valuable  note  appended-.  There 
are  also  other  annotations  well  worthy  of  attention  in  1 
Ann.  Gas.  601,  and  14  Ann.  Gas.  760-1021. 

Whether  or  not  there  has  been  a  mutual  abandonment 
is  a  question  of  fact  rather  than  of  law,  although  the  better 
doctrine,  we  think,  is  stated  in  Pay  son  v.  Bumham,  141 
Mass.  547  (6  K  E.  708) ;  Rowland  v.  Miller,  139  N.  Y. 
93  (34  N.  E.  765,  22  L.  R.  A.  182),  and  other  cases  to 
the  effect  that  if  the  other  erections  did  not  interfere  with 
plaintiff's  rights  he  will  not  be  held  to  have  acquiesced 
when  one  of  the  parties  to  the  agreement  or  his  grantee 
proposed  to  do  that  which  would  result  in  indirect  injury 
to  his  property.  In  other  cases  it  is  said  that  acquiescence 
in  the  breach  of  such  a  covenant  by  other  grantees  will 
not  deprive  a  lot  owner  of  the  right  to  enforce  a  restric- 
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tive  covenant  90  long  as  it  remains  of  any  value  to  him. 
Lattimer  v.  Livermore,  72  N.  Y.  174. 

Again,  in  Hyman  v.  Task  (N.  J.  CL)  71  Atl.  742, 
it  is  said  in  effect  that  violation  of  building  restrictions 
will  not  prevent  their  enforcement  if  the  violations  are 
inunaterral  and  such  as  do  not  prevent  the  general  plan 
from  being  carried  out.  See,  also,  Bowen  v.  Smith,  76 
N.  J.  Eq.  456  (74  Atl.  675). 

The  English  cases  generally  hold  that  a  person  entitled 
to  enforce  a  restrictive  covenant  may  take  no  notice  of 
violations  not  especially  offensive  to  him  without  losing 
tlie  right  to  enforce  lihe  restrictions  in  case  of  an  especially 
offensive  violation  (Knight  v.  Simmons,  2  Ch.  294 ;  Osborne 
V.  Bradley,  2  Ch.  446 ;  Weston  v.  McDermott,  L.  R  2  Ch. 
Eng.  75),  and  the  courts  of  this  country  have  also  adopted 
this  rule.  Barton  v.  Slifer^  72  N.  J.  Eq.  812  (66  Atl. 
899) ;  Rowland  v.  Miller,  139  N.  Y.  93  (34  K  E.  765, 
22  L.  R.  A.  184) ;  Brigham  v.  Mulock  Co.,  74  N.  J.  Eq. 
287  (70  Atl.  185) ;  Bowen  v.  Smith,  76  N.  J.  Eq.  456 
(74  Atl.  675) ;  McGuire  v.  CasJcey,  62  Ohio  St.  419  (57 
N.  E.  53). 

In  the  latter  case  it  is  held  in  effect  that  plaintiff's 
submission  to  violations  of  a  building  line  restriction,  most 
of  which  were  upon  portions  of  the  street  remote  from  his 
premises,  which  violations  did  not  substantially  affect  the 
enjoyment  of  his  own  property,  did  not  operate  as  a  waiver 
of  his  right  to  object  to  other  encroachments  by  which 
such  enjoyment  would  be  materially  impaired.  In  an- 
other case  it  was  held  that  the  erection  of  front  steps  over 
a  building  line  and  ornamental  projections  made  without 
objection  would  not  estop  a  party  from  enforcing  a  build- 
ing-line agreement.  Tripp  v.  O^Brien,  57  111.  App.  407. 
See  to  the  same  effect  and  quite  in  point  here  Bacon  v. 
Sandbergy  179  Mass.  396  (60  K  E.  936).  Also  the  fol- 
lowing to  the  same  point:  Payson  v.  Bumham,  141  Mass. 
547   (6  N.  E.  708);  Steward  v.  Finklestone,  206  Mass. 
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28  (92  N.  E.  37,  28  L.  R  A.  (N.  S.)  634,  138  Am. 
St  Eep.  370) ;  Brigham  v,  Mulock  Co.,  supra;  Morrow 
V.  Hasselman,  69  N.  J.  Eq.  612  (61  Atl.  369);  Waters 
V.  Collins  (N.  J.)  70  Atl.  984;  Adams  v.  Howell,  68 
Misc-  Eep.  436  (108  N.  Y.  Supp.  945). 

So  much  as  to  the  law.  Now  the  most  that  can  he 
claimed  for  the  testimony  upon  this  proposition  is  that 
defendant  erected  the  step  to  his  building  to  which  we  have 
referred;  that  more  than  twenty-five  years  ago  steps  were 
built  upon  this  four-foot  strip  leading  to  Foster's  Opera 
House,  which  was  upon  a  lot  near  to  that  occupied  by 
the  Johnson-Miller  Company;  that  steps  were  also  erected 
leading  to  the  Masonic  Temple  upon  this  four-foot  strip 
which  is  in  the  same  block  as  the  Weitz  property;  that 
the  front  of  a  drug  store  in  the  opera  house  building  at 
the  northwest  corner  of  the  block  in  which  the  property 
in  question  is  situated  was  extended  over  and  upon  this 
step.  It  was  also  shown  that  showcases  were  permitted  to 
remain  upon  this  strip,  and  that  at  the  east  end  near  Fifth 
street  a  front  has  been .  extended  over  part  of  the  strip. 
But  the  testimony  also  shows  that  almost  without  excep- 
tion the  walls  of  the  buildings  themselves  and  the  projec- 
tions which  came  to  the  street  line,  save  the  steps  referred 
to,  have  been  with  reference  to  the  line  established  by 
the  agreement  This  is  the  general  rule  as  to  property 
upon  the  entire  strip.  Under  such  circumstances  we  do 
not  think  there  was  either  an  abandonment  or  abrogation 
of  the  building  restriction  either  by  Johnson  &  Miller 
Company  or  by  its  lessor.  •  None  of  the  claimed  encroach- 
ments in  any  way  interfered  with  their  use  and  enjoyment 
of  this  property,  whereas  the  testimony  shows  that  the 
construction  complained  of  will  be  a  serious  loss  to  them 
in  that  it  shuts  off  a  view  of  their  show  windows  by  those 
who  use  the  sidewalk.  This  showing  is  suflScient  to  entitle 
them  to  relief  because  it  is  an  interference  with  the  equit- 
able  easement  to  which  they  are  entitled. 
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III.  Lastly  it  is  contended  that  the  Johnjson-Miller 
Company  is  not  entitled  to  any  relief  because  it  has  used 
the  strip  for  other  purposes  than  those  contemplated  by 

the  agreement  by  maintaining  a  display  case 

7.  Same:  eitoppeL  *      jr  xi.        x   •  m, 

or  cases  upon  part  of  the  strip.  Inese  were 
shown  to  be  small  cases  about  eighteen-  by  twenty-two 
inches,  and  something  like  four  feet  high,  and  did  not, 
as  we  think,  seriously  interfere  with  other  property  on 
this  side  of  the  street  The  maintenance  of  these  should 
not,  we  think,  estop  the  company  from  complaining  of  the 
obstruction  which  defendant  is  threatening  to  build  or 
has  built 

Again  it  was  shown  that  these  display  cases  were  put 
up  by  permission  of  the  property  owners  with  the  under- 
standing that  they  were  to  be  removed  at  any  time  there 
was  a  protest  They  were  temporary  affairs,  screwed  to 
the  wall  by  little  brackets  and  were  easily  removed.  Again 
the  original  agreement  permitted  the  use  of  the  strip  for 
these  purposes.  We  think  there  should  have  been  a  decree 
of  injunction  as  prayed  which  would  protect  the  Johnson- 
Miller  Company  during  the  term  of  their  lease— not  for 
all  time  for  their  lease  expires  in  the  year  1916,  and  this 
action  is  not  for  the  owner  of  the  fee.  If  he  or  they  be 
content  with  the  arrangement,  well  and  good;  but  they 
can  not  after  having  leased  the  property  deprive  the  lessor 
of  the  uses  and  benefits  thereof.  Whether  or  not  the  Weitz 
heirs  will  ever  be  entitled  to  an  injunction,  we  need  not 
now  determine.  The  only  decree  which  should  be  entered 
here  is  one  which  will  protect  the  tenants  in  the  full  en- 
joyment of  the  property  during  the  term  of  their  lease. 
That  this  is  the  proper  relief  in  such  case?,  see  Simper 
V.  Foley,  2  Johns  &  H.  555. 

The  decree  must  and  it  is  reversed,  and  the  cause 
remanded  for  090  in  harmony  with  this  opinion. — Reversed 
and  remanded. 
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K".  E.  H!atdon,   et  al.,  Appellants,   v.   John  Whitakeb, 

Boad  Supervisor. 

Highways:  improvement:  damage  to  abutting  property.  While 
a  road  supervisor  is  clothed  with  dome  authority  in  determining 
the  method  of  improving  the  highways,  still  his  plans  for  their 
improvement  must  be  within  the  scope  of  reasonable  discretion. 
He  can  not  destroy  the  ingress  or  egress  to  farm  property, 
or  turn  the  natural  drainage  of  surface  water  to  the  injury 
of  adjoining  owners,  but  must  use  diligence  in  draining  the  same 
from  the  highways  in  its  natural  course.  In  the  instant  case 
the  construction  of  d  ditch  in  front  of  plaintiff's  property  ui>- 
reasonably  and  unnecessarily  interfered  with  his  access  to  his 
premises  from  the  highway. 

Appeal  from  Polk  District  Court. — Hon.  James  A.  Howe, 

Judge. 

Thursday,  April  4,  1912. 

Action  in  equity  to  enjoin  the  defendant  as  road 
supervisor  from  opening  and  maintaining  a  ditch  along  the 
highway  in  front  of  plaintiffs'  premises  so  as  to  prevent  or 
interfere  with  convenient  access  to  said  premises  from  said 
highway  aifd  from  »o  interfering  with  the  natural  drain- 
age of  the  surface  water  from  plaintiffs'  land  upon  the 
highway  as  to  cause  such  water  to  run  through  such  ditch 
in  front  of  the  plaintiffs'  premises.  The  court  entered  a 
decree  for  defendant,   and  plaintiffs   appeal. — Reversed^ 

John  L.  Gillespie,  for  appellants. 

Thos,  J,  Cruthrie  and  Dale  &  Harvison,  for  appellee. 

McClain,  C.   J, — The  farm  of  plaintiffs,  embracing 
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a  quarter  section  of  land,  fronts  on  a  highway  to  the 
south,  and  about  midway  between  the  eafitem  and^western 
boundaries  of  the  farm  and  near  the  highway  are  located  - 
the  usual  farm  buildings  surrounded  by  appropriate  yards 
which  slope  slightly  to  the  south  and  from  which  the  sur- 
face water  naturally  passes  upon  and  across  such  highway- 
The  yard  surrounding  the  house  is  about  five  rods  in 
width  east  and  west  along  the  highway.  East  of  this 
front  yard  is  a  garden  of  about  the  same  width,  and  east 
of  the  garden  is  the  barnyard.  West  of  the  front  yard 
is  an  orchard  and  grove  about  twenty  rods  in  width,  and 
west  of  the  orchard  and  grove  is  a  field.  At  a  point 
about  twenty  rods  west  of  the  southwest  comer  of  the 
orchard  and  grove,  there  is  a  ridge  or  divide  which  is 
referred  to  in  the  record  as  the  "west  divide,"  and  to  the 
west  of  this  divide  the  surfac^e  water  from  plaintiffs'  farm 
naturally  flows  to  the  southwest,  crossing  the  highway 
through  a  culvert  near  the  southwest  comer  of  plaintiffs' 
farm.  There  is  testimony  in  the  record  tending  to  show 
that  defendant's  predecessor  cut  a  ditch  through  this 
divide  with  the  intention  that  the  water  coming  from  plain- 
tiffs' farm  west  of  the  divide  should  be  carried  eastward 
along  the  north  side  of  the  highway  to  an  outlet  fartJier 
to  the  east,  but  that  this  ditch  was  filled  up  by  the  plain- 
tiffs so  that  the  surface  water  west  of  the  divide  ia  still 
allowed  to  pass  to  the  south.  It  is  not  alleged  in  this 
action  that  defendant  is  proposing  to  reopen  the  ditch 
through  the  west  divide,  and  we  have  no  occasion  to  con- 
sider any  question  in  regard  to  the  former  •  attempt  to 
bring  the  water  from  west  of  this  divide  to  the  east  along 
the  highway  in  front  of  plaintiffs'  residence.  The  com-  . 
plaint  on  behalf  of  plaintiffs  is  that  in  front  of  plaintiffs- 
front  yard  defendant  has  constructed  along  the  north  side 
of  the  highway  a  ditch  from  ten  inches  to  two  and  one-half 
feet  in  depth  where  Uiere  was  formerly  a  gradual  slope 
from  the  yard  to  the  traveled  part  of  the  highway,  and  is 
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threatening  to  extend  this  ditch  to  the  westward  so  as  to 
intercept  surface  water  naturally  flowing  to  the  south  across 
the  highway  and  carry  it  eastward  along  the  highway  in 
front  of  plaintiffs'  yard  to  some  outlet  further  east. 

Our  statutes  are  unfortunately  less  specific  as  to  what 
the  road  supervisors  are  to  do  in  the  improvement  of  the 
roads  within  their  respective  jurisdictions  than  they  arc 
as  to  how  road  taxes  are  to  be  collected  and  work  on  the 
roads  is  to  be  enforced,  but  they  evidently  confemplate 
that  the  road  supervisor  is  to  have  some  authority  in  de- 
termining how  roads  are  to  be  improved,  and,  within  the 
scope  of  a  reasonable  discretion,  his  plans  for  the  improve- 
ment of  their  condition  ought  not  to  be  interfered  with. 
But  the  statute  does  specifically  provide  that  he  shall  not 
"destroy  the  ingress  or  egress  to  any  property  or  turn  the 
natural  drainage  of  the  surface  water  to  the  injury  of 
adjoining  owners;"  and  that  he  shall  "use  strict  diligence 
in  draining  surface  the  water  from  the  public  road  in  its 
natural  channel."  Code,  section  1656.  •  We  have  to  deter- 
mine in  this'  case  whether  the  ditch  already  constructed 
in  front  of  plaintiffs'  yard  unreasonably  and  unnecessarily 
obstructs  plaintiffs'  ingress  and  egress,  and  whether  the 
extension  of  this  ditch  further  to  the  westward  will  divert 
surface  water  which  would  otherwise  flow  to  the  southward 
across  the  highway  so  as  to  cause  it  to  flow  eastward  in 
front  of  plaintiffs'  residence  to  their  injury. 

We  are  satisfied  from  the  evidence  that  there  was  for- 
merly a  culvert  across  the  road  west  of  the  southwest  comer 
of  plaintiffs'  front  yard  intended  to  carry  south  across  the 
highway  the  surface  water  from  plaintiffs'  orchard  and 
grove,  and  from  the  portion  of  the  field  west  of  it  which  lies 
east  of  the  west  divide,  and  that  this  was  the  natural  course 
of  drainage.  Had  this  culvert  been  maintained  and  kept 
open,  we  are  satisfied  that  it  would  have  disposed  of  the 
water  without  the  necessity  of  digging  a  ditch  in  front  of 
plaintiffs'  yard  in  order  to  carry  it  along  the  north  side  of 
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the  highway  to  a  culvert  which  defendant  has  constructed 
south  of  plaintiffs'  yard  would  no  doubt  have  been  necessary 
in  order  to  round  up  the  surface  of  the  road  and  carry  to 
the  eastward  toward  the  culvert  just  referred  to  the  surface 
water  from  the  yard  and  garden,  but  we  reach  the  conclusion 
that  there  was  no  necessity  for  any  such  ditch  as  has  been 
dug  in  front  of  plaintiffs'  yard,  and  that  the  consequent 
interference  with  plaintiffs'  access  to  their  premises  from 
the  highway  has  been  unreasonable  and  unnecessary;  and 
that  an  extension  of  this  ditch  further  to  the  westward  so 
as  to  intercept  the  surface  water  naturally  crossing  the 
highway  at  the  point  where  the  old  culvert  was  located 
would  be  improper. 

Something  is  said  in  argument  in  behalf  of  plaintiffs 
with  reference  to  an  objectionable  plan  to  extend  the  ditch 
along  the  north  side  of  the  highway  still  further  to  the 
east  through  another  divide,  spoken  of  as  the  "east  divide," 
so  as  to  make  a  continuous  ditch  to  a  country  bridge  located 
still  further  east  .We  find  no  complaint  in  the  pleadings 
with  reference  to  such  plan  and  no  reference  thereto  in 
the  court's  decree,  and  we  therefore  give  the  matter  no 
consideration.  It  seems  to  be  conceded  that  the  culvert 
across  the  highway  in  front  of  plaintiffs'  barnyard  is  prop- 
erly located  and  constructed,  and  that  the  surface  water 
from  plaintiffs'  front  yard,  garden  and  barnyard  may  be 
properly  carried  through  it  to  the  south. 

The  substantial  complaint  of  the  court's  decree  seems 
to  be  that  it  authorizes  the  construction  and  maintenance 
of  a  ditch  along  the  north  side  of  the  highway  in  front  of 
plaintiffs'  yard,  garden  and  barnyard,  of  sufficient  depth 
to  bring  from  the  westward  in  front  of  these  portions  of 
plaintiffs'  premises  the  surface  water  which  would  other- 
wise cross  the  highway  to  the  west  of  the  southeast  comer 
of  plaintiffs'^  front  yard,  and  we  think  this  complaint  is 
well  founded.     The  decree  should  therefore  be  so  modified 
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by  the  lower  court  as  to  conform  to  the  views  herein  ex- 

prCQuCQ* 

As  the  court  authorized  the  construction  and  mainte- 
nance of  a  ditoh  unreasonably  and  unnecessarily  interfering 
with  the  plaintiffs'  access  to  their  premises  from  the  high- 
way, its  decree  is  reversed. 


Iowa  Loan  &  Tbust  Co.  v.  Fbedebicka  Kunsch,  bt  al., 
E.  T.  Mebeditu  and  J.  P.  Maheb^  Clerk  and  L.  J. 
Klemm,  Appellants. 

Mortgages:  foreclosure:  redemption  by  lienholder.  To  authorize 
r  redemption  by  a  lienholder  of  land  of  his  debtor  sold  under  a 
mortgage  foreclosure,  he  must  pay  to  the  clerk  the  amount  nec- 
essary to  redeem  and  file  the  affidavit  required  by  the  statute, 
stating  the  nature  of  the  lien  and  amount  due  thereon;  and 
failing  to  iile  the  affidavit  the  clerk  may  treat  the  deposit  as 
insufficient  to  effect  redemption. 

Same:    deposit  of  redemption  money.    The  staitute  requires  an  ac- 

2  tual  deposit  with  the  clerk  of  the  amount  necessary  to  redeem 
from  a  mortgage  foreclosure  and  sale;  a  tender  and  offer  to 
pay  the  same  is  not  sufficient. 

Same:     withdrawal  of  redemption   money.     The  withdrawal  of  a 

3  deposit  made  with  the  clerk  to  effect  redemption  terminates  any 
right  of  redemption  based  on  the  deposit:  So  that  where  the 
redemptioner  withdrew  his  deposit  on  taking  an  appeal  from 
the  action  of  the  clerk  in  denying  relief,  his  right  was  lost, 
as  the  money  was  no  longer,  subject  to  the  order  of  the  court. 

Same:    review  of  clerk's  action:    procedure.     Code,  Section  4057, 

4  provides  a  summary  method  for  presenting  questions  relating 
to  the  right  of  redemption  to  a  court  or  judge;  and  the  ag- 
grieved party  must  raise  the  question  as  to  his  right  to  make 
redemption,  and  to  require  the  clerk  to  accept  his  offer  to  redeem, 
in  accordance  with  its  provisions  and  not  otherwise. 

Appeal  from  Polk  District  Court. — ^Hon.  Lawbenoe  De 

Gbaff,  Judge. 
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Friday,  April  5,  1912. 

In  this  special  proceeding  to  determine  whetiber  L.  J. 
Klemm,  one  of  the  defendants,  was  entitled  to  redeem  from 
an  execution  sale  under  foreclosure  of  plaintiff's  mortgage, 
the  court  held  that  such  redemption  could  not  be  made, 
and  from  this  ruling  Klemm  appeals. — Affirmed. 

A.  A.  McGarry,  for  appellant. 
W..  B.  Brown,  for  appellees. 

MoClain,  C.  J. — The  action  in  which  the  present 
auxiliary  proceeding  has  been  instituted  was  one  brought  by 
the  plaintiff  to  foreclose  a  mortgage  given  to  it  by  defend- 
ant Kunsch  upon  a  certain  described  tract  of  land  to 
which  junior  lienholders  were  made  parties.  A  decree  of 
foreclosure  having  been  entered  against  Kunsch  as  mort- 
gagor and  the  lienholders  as  defendants,  there  was  an  exe- 
cution sale  of  the  mortgaged  property  on  March  12,  1910, 
to  the  plaintiff  for  the  amount  of  the  judgment.  Within 
nine  months  after  the  date  of  the  sale,  one  Meredith  took 
an  assignment  of  the  rights  of  one  of  the  lienholders  made 
a  party  to  the  original  action  and  attempted  to  effect 
redemption  from  the  sale.  After  nine  months  and  within 
a  year  from  the  date  of  the  sale  the  principal  defendant, 
Kunsch,  executed  a  conveyance  of  the  premises  to  one 
EHemm,  who,  on  February  28,  1911,  applied  to  the  clerk 
of  .the  court  to  redeem  tlie  premises  from  said  sale,  with- 
out payment  of  the  amount  of  the  claim  under  which 
Meredith  had  attempted  to  redeem,  which  application  was 
refused  in  writing  on  the  ground  that  redemption  had 
already  been  made  by  Meredith.  With  reference  to  Mere- 
dith's attempted  redemption,  it  appears  that  on  the  last 
day  of  the  nine  months'  period  allowed  for  redemption 
by  creditors  (see  Code,  sections  4045-4050)  Meredith  paid 
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to  the  clerk  the  amount  necessary  for  redemption  from 
the  sale,  and  the  clerk,  considering  the  redemption  suffi- 
cient, paid  the  money  over  to  the  mortgagee  who  had 
bought  in  the.  property.  But  Meredith  did  not  on  the  day 
of  depositing  the  money  with  the  clerk  file  an  affidavit 
such  as  is  required  by  Code,  section  4056.  The  record 
shows  that^  on  the  assurance  of  the  officer  that  the  affidavit 
might  be  filed  within  a  day  or  two  after  the  date  of  the 
deposit,  the  attorney  for  Meredith  postponed  the  filing  of 
the  affidavit  until  the  second  day  after  the  expiration  of 
the  redemption  period. 

We  agree  that  the  clerk  might  properly  have  refused 
to  iaxjat  the  deposit  of  the  money  without  the  filing  of 
the  required  affidavit  as  sufficient  to  effect  redemption 
I.  Mortgages:  *^^  might  havo  held  the  moucy  on  deposit 
IcaSipSon'by  "uoitil  the  court  should  determine,  on  proper 
henhodcT.  application,  whether  the  redemption  was  suf- 
ficient; but  we  are  not  entirely  agreed  as  to  the  effect 
to  be  given  in  this  case  to  the  action  of  the  officer  in  ac- 
cepting the  redemption  vdthout  the  filing  of  an  affidavit 
until  two  days  later,  it  appearing  that  the  postponement 
was  one  sanctioned  by  the  officer  and  in  no  way  directly 
prejudioial  to  the  right  of  redemption  by  the  debtor  or 
her  assignee.  As  we  reach  the  conclusion  that  the  attempted 
redemption  by  Klemm  was  not  sufficient  on  other  grounds, 
it  is  unnecessary  to  determine  whether  he  should  in  attempt- 
ing to  make  redemption  have  included  in  the  amount  of 
his  deposit  a  sum, sufficient  to  cover  the  claim  of  Meredith. 
Without  regard  to  the  sufficiency  of  Meredith's  redemp- 
tion, there  are  insuperable  obstacles  to  the  recognition  of 
the  attempted  redemption  of  Klemm.     On  February  28th, 

he  made   a  written  tender  to  the  clerk   in 
of  rcdcrap.        fuU  redemption*  of  the  sheriff's  sale  of  the 

tion  money.  -a 

sum  of  $2,280.12,  and  asked  the  cancella- 
tion of  the  sale,  and  the  clerk  in  writing  refused  this 
tender  on  the  ground  that  redemption  had  been  made  by 
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Meredith  and  the  money  paid  by  him  in  making  such 
redemption  had  been  paid  over  to  the  execution  creditor. 
This  written  refusal  contained  the  recital  "that  no  other 
objection  is  made  whatever  to  such  tender  and  offer,  either 
to  the  amount  or  kind  of  funds  offered."  Thereafter,  on 
March  3d,  Klemm  presented  to  the  judge  of  the  district 
court  an  application  for  an  order  on  the  clerk,  reciting 
the  making  of  said  tender  and  the  refusal  of  the  clerk 
to  receive  the  same,  and  asking  that  an  order  be  made 
permitting  the  applicant  to  make  full  redemption  from 
the  sheriff's  sale  without  regard  to  any  pretended  redemp*- 
tion  theretofore  made  by  any  one  whomsoever.  On  this 
application  the  judge  entered  an  order  for  service  of  notice 
on  Meredith,  who  appeared  and  objected  to  the  application 
on  various  gpo\inds,  one  of  which  was  that  appellant  had 
not  paid  into  the  clerk's  office  a  sufficient  sum  of  money  to 
cover  the  claim  of  Meredith;  and  another  was  that  the 
applicant  had  not  complied  with  the  provisions  of  Code, 
section  4057,  one  of  which  is  that  the  person  claiming  the 
right  shall  deposit   the  necessary   amount  with   the   clerk. 

The  printed  record  contains  no  showing  that  the 
amount  necessary  to  redeem  from  the  original  sale  was 
ever  deposited  with  the  clerk,  and  in  the  absence  of  such 
showing  the  judge  properly  refused  to  entertain  appel- 
lant's application,  for  the  statute  evidently  contemplates 
not  merely  a  tender  and  offer  to  pay  which  might  be  suffi- 
cient in  an  action  in  equity,  but  an  actual  deposit  of  the 
amount  necessary  to  make  redemption.  There  is  nothing 
in  the  record  to  indicate  that  if  appellant  had  offered  to 
deposit  the  amount  the  clerk  would  have  refused  to  re- 
ceive it.  The  refusal  of  the  clerk  to  accept  the  tender  and 
allow  redemption  was  not  a  refusal  to   accept  a  deposit. 

In  a  motion  filed  by  appellee  to  dismiss  the  appeal 
(which  has  been  or^lered  submitted  with  the  case),  it  is 
recited  and  made  to  appear  by  certificate  of  the  clerk  that 
on  March  11th  appellant  deposited  in  the  clerk's  office  for 
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the  purpose  of  redemption  the  sum  of  $2,275.05,  which  sum 
Same-  with-  ^^  money  was  paid  back  to  the  appellant  at 
dSJSioS'  ""  ^is  request  on  April  1st.  Without  regard 
"°°*^'  to     the     sufficiency     of     such     deposit     as 

to  time  or  amount,  we  must  hold  that  appellant  lost  any 
benefit  thereof  by  withdrawing  it  on  the  day  on  which  his 
appeal  was  taken.  The  withdrawal  of  the  deposit  neces- 
sarily terminated  any  existing  right  based  upon  the  making 
of  the  deposit  with  the  derk.  • 

In  response  to  this  motion  of  appellee,  the  appellant 
insists  that  the  motion  goes  to  the  jurisdiction  of  the  court 
and  should  have  been  made  and  served  upon  the  appellant 
not  less  than  ten  days  before  the  date  assigned  for  the 
submission  of  the  cause  (rules  section  33 ;  33  G.  A.  chap. 
206),  whereas  the  motion  was  not  served  until  three  days 
before  the  date  on  which  the  cause  was  set  to  be  submitted. 
But  we  think  the  motion  does  not  raise  a  question  as  to 
the  court's  jurisdiction,  but  presents  only  a  reason  why  the 
appeal  should  be  dismissed  on  the  ground  that  appellant 
was  no  longer  entitled  to  maintain  his  appeal.  However 
this  may  be,  if  we  should  disregard  the  motion  we  should 
have  no  showing  whatever  before  us  that  appellant  ever 
made  any  deposit  with  the  clerk  of  the  amount  which, 
according  to  his  contention,  was  necessary  to  entitle  him 
to  redeem  from  the  execution  sale,  and  he  was  not  therefore 
entitled,  so  far  as  this  record  shows,  to  have  an  order  of 
the  court  under  Code,  section  4057,  sustaining  his  right 
to  make  redemption.  That  section  which  provides  a  sum- 
mary proceeding  for  determining  whether  an  attempted 
redemption  is  sufficient  and  should  have  been  recognized 
by  the  clerk  contains  the  express  provision  that  the  money 
paid  to  the  cerk  in  fhe  attempted  redemption  shall  be 
held  by  him  subject  to  the  order  of  the  court;  and,  neces- 
sarily, if  the  applicant  who  is  denied  relief  desires  on 
appeal  to  have  the  order  of  the  court  reviewed  to  the  end 
that  the  court  should  be  ordered  to  hold  the  attempted  re- 
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demption  sufficient,  tiie  deposit  must  remain  with  the  clerk 
so  that  when  he  secures  a  favorable  determination  on  his 
application  the  money  shall  be  still  subject  to  the  oourt'e 
order. 

To  avoid  the  objections  to  the  sufficiency  of  the  steps 
taken  by  appellant  to  entitle  him  to  relief  in  a  summary 
proceeding  under  Code,  section  4057,  he  now  claims  that 
4.  Same:  review     ^^®  remedy  60ught  was  uot  uudcr  that  sec- 
SoS^f'proc^"      tion  buk  under  the  provisions  of  Code,  seo- 
**"'*•  tions    3831-3846,    relating    to    motions    and 

orders.  Section  3843  provides  that  "a  judge's  order  may 
issue  in  vacation,  directing  any  of  the  officers  of  the  court 
in  relation  to  the  discharge  of  their  duties."  This  is  the 
only  section  of  the  chapter  relating  to  motions  and  orders 
which  indicates  the  nature  of  the  subjectrmatter  to  which 
it  relates.  We  are  satisfied  that  the  special  provision  of 
Code,  section  4057,  must  be  regarded  as  pointing  out  the 
specific  manner  for  raising,  before  a  court  or  judge  in  a 
summary  way,  the  question  relating  to  a  right  to  redeem. 
In  Hawleeye  Insurance  Co,  v.  Maxwell,  119  Iowa,  672, 
it  was  said  that  the  method  pursued  in  that  case  was  not 
erroneous,  and  reference  is  made  to  section  3843.  But 
it  is  to  bp  noticed  that  the  proceeding  for  redemption  in 
the  lower  court  in  that  case,  although  instituted  under 
that  section,  had  been  transferred  to  the  equity  docket  and 
tried  as  an  equitable  action,  and  it  was  in  view  of  the 
final  disposal  of  the  case  that  the  court  held  the  method 
pursued  to  have  been  without  error,  and  this  language  was 
used,  "In  view  of  the  fact  that  the  merits  of  the  contro- 
versy between  all  parties  were  fully  investigated  and  deter- 
mined in  the  equity,  action  it  does  not  seem  very  material 
whether  the  order  directing  the  sheriff  to  make  a  deed  to 
the  plaintiff  was  based  upon  proper  proceedings  or  not, 
and  we  shall  give  the  question  but  little  attention.'*  The 
case  of  Kendig  v.  McCall,  133  Iowa,  180,  was  one  involving 
the  right  in  equity  to  have  set  aside  a  sheriff's  deed  and  to 
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have  established  in  plaintiff  the  right  to  redeem  from 
the  sale  in  pursuance  of  which  the  deed  was  executed,  and 
it  was  held  that  the  plaintiff  was  entited  to  equitable  relief 
although  he  had  not  proceeded  in  accordance  with  the 
provisions  of  Code,  section  4057.  We  reach  the  conclusion 
that  the  plaintiff,  proceeding  summarily  by  motion  to  raise 
the  question  as  to  his  right  to  make  redemption  and  to  have 
the  clerk  accept  his  offer  to  redeem,  must  do  so  in  accord- 
ance with  the  provisions  of  Code,  section  4057,  and  not 
otherwise.  , 

!Even  if  under  the  sections  relating  to  motions  and 
orders  above  referred  to  the  appellant  was  entitled  to  an 
order  on  the  clerk,  he  certainly  was  not  entited  to  such 
order  until  he  had  complied  with  the  statutory  requirements 
indilding  the  payment  into  the  clerk's  office  of  the  amount 
necessary  to  redeem  (Code,  section  4051),  and  as  already 
indicated,  if  the  appellant  ever  made  a  payment  into  the 
clerk's  office  for  this  purpose,  he  subsequently  withdrew 
the  sum  deposited  before  he  secured  the  right  upon  which 
he  relied,  and  thereby  d'efeated  any  attempt  which  he 
may  have  made  to  gat  a  summary  order. 

The  order  of  the  lower  court  denying  plaintiff  any 
relief  in  the  proceeding  instituted  by  him  is  therefore  af- 
firmed. 


CoMMBBCiAii  National  Bank  of  Council  Bluffs,  Iowa, 

V.  A.  T.  Flickingeb,  Appellant. 

Negotiable  instruments:     compromise  and  settlement:    evidence. 

1  In  this  suit  upon  promissory  notes  the  evidence  is  held  insuffi- 
cient to  show  that  the  same  were  included  in  a  prior  settle- 
ment between  one  of  the  joint  makers  and  the  payee. 

Same:    exclusion  op  evidence:   prejudice.    Where  a  party  <;laimed 

2  payment  of  a  note  by  another  party  jointly  liable,  a  letter  written 
by  such  party  to  his  attorney  in  relation  to  a  settlement  between 
himself  and  the  holder  of  the  note  and  dictated  in  the  presence 

Vol.  156  Ia.— ;. 
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of  plaintiff,  was  not  admissible  against  it,  in  the  absence  of 
any  showing  that  it 'was  advised  of  the  contents  of  the  letter; 
and  in  this  instance  exclusion  of  the  letter  was  not  prejudicial, 
as  it  was  only  material  on  an  issue  which  the  court  might 
properly  have  withdrawn  from  the  jury. 

Samef    admission  of  evidence.     The  admission  of  plaintiffs  books 

3  of  account  was  harmless  to  defendant,  where  his  own  witness 
admitted  the  facts  sought  to  be  proved  thereby. 

Same:     exclusion   of  evidence:    prejudice.     The   exclusion   of   an 

4  exhibit  showing  a  continuation  of  plaintiff's  claim  against  a  third 
party  was  not  prejudicial,  where  such  party  admitted  his  lia- 
bility to  the  ^tent  shown  in  the  exhibit. 

New  trial:     newly  discovered  evidence.     Alleged  newly  discovered 

5  evidence  having  no  probative  value  is  not  ground  for  a  new 
trial. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  A.  B. 

Thobnell,  Judge. 

Sattjeday,  Apbfl  6,  1912. 

Suit  on  two  promissory  notes.  Trial  to  a  jury,  and 
verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Affirmed. 

J.  N.  FlicJcinger  and  W.  R.   Green,  for  appellant. 

H,  L.  Robertson,  for  appellee. 

Shebwik,  J. — In  March,  1907,  this  defend-ant,  A.  T. 
Flickinger,  J.  F.  Record,  Royal  Hudspeth  and  C.  E.  Price, 
the  cashier  of  the  plaintiff  bank,  bought  a  large  tract  of 
land  in  !N'ebraska  for  $6,000  in  cash.  Record  had  the 
money  to  pay  for  his  one^fourth  interest  in  the  land,  but 
defendant,  Hudspeth  and  Price  borrowed  $4,500  of  the 
plaintiff  bank  to  pay  their  part  of  the  purchase  price  of 
said  land,  giving  the  plaintiff  their  joint  promissory  note 
therefor  due  six  months  from  date.     The  title  to  the  land 
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was  taken  in  the  name  of  Record,  who  held  it  in  trust  for 
his  copurchasers.  The  note  given  to  the  bank  by  Fliekinger, 
Hudspeth  and  Price,  was  renewed  when  it  became  due  and 
several  times  thereafter.  In  January,  1908,  a  written 
agreement  was  entered  into  by  Price,  Hudspeth  and  Flick- 
inger,  whereby  Price  was  relieved  from  again  signing  said 
note,  but  acknowledged  that  he  was  liable  to  the  bank  for 
one-third  thereof.  The  note  was  then  again  renewed  by 
Hudspeth  and  Flickinger,  and  subsequently  Hudspeth's 
name  was  dropped  from  the  note,  because  of  his  other 
obligations  to  the  plaintiff  and  to  meet  the  requirements  of 
the  bank  examiner,  and  Flickinger  alone  gave  his  note  for 
$4,500.  Flickinger  paid  the  interest  on  $3,000  thereof, 
either  in  cash  or  by  separate  note,  and  finally  alone  gave 
the  note  in  suit  on  the  18th  of  January,  1909.  Price  paid 
the  interest  on  the  remaining  $1,600,  and  just  before  this 
suit  was  brought  he  credited  the  note  with  $1,500,  the 
amount  for  which  he  was  liable  on  the  land  deal  under 
their  original  agreement  and  the  written  agreement  of 
January  8,  1908.  The  original  controversy  between  Price 
and  the  defendant  was  whether  defendant  was  liable  to  the 
bank  on  the  note  for  $3,000  or  for  only  $1,500,  which,  with 
the  interest  thereon,  defendant  was  at  all  times  ready  to 
pay.     This  suit  was  the  result  of  the  controversy. 

Th<e  only  defense  interposed  by  the  defendant  was  that 
$1,500  of  the  amount  repreeented  by  the  note  had  been 
paid  to  the  bank  by  Hudspeth,  through  one  Pierce,  in 
May,  1907,  and  that  in  October,  1909,  a  full  settlement 
between  the  plaintiff  bank  and  Hudspeth  was  had  in  which 
the  bank  received  satisfaction  for  said  sum  of  $1,500. 
A  note  of  $150,  given  by  Hudspeth  and  this  defendant, 
was  also  sued  on  herein,  and  the  defendant  also  claims  that 
it  was  satisfied  in  tha  settlement  of  October,  1909.  The 
alleged  payment  of  the  $1,500,  through  Pierce,  grew  out  of 
the  following  transaction:  Hudspeth  and  Pierce  settled  a 
lawsuit  that  bad  been  pending  between  tbem,  and  in  that 
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settlement  Pierce  became  the  owner  of  Hndspeth'a  share 
in  the  Xebraska  land,  and  Pierce  was  to  pay  the  plain- 
tiff bank  $9,600  in  cash  or  notes  for  Hudspeth's  benefit, 
and  which  Hudspeth  directed  the  bank,  in  writing,  to  apply 
on  his  notes.  Before  Hudspeth  closed  this  settlement  with 
Pierce,  he  went  to  the  plaintiff  bank  and  gave  it  three  notes 
of  $3,200  each,  which  sum,  with  the  exception  of  about 
$100  which  was  paid  to  him  in  cash,  represented  renewals 
of  notes  then  held  by  the  bank.  When  the  settlement  was 
finally  completed.  Pierce  gave  the  bank  notes  for  $9,600, 
which  the  bank  applied  as  payment  of  the  three  $3,200 
notes  but  recently  given  it  by  Hudspeth,  and  surrendered 
said  three  notes,  canceled,  to  Hudspeth,  who  has  ever  since 
retained  them.  The  trial  court  submitted  to  the  jury  the 
question  whether  there  had  been  a  payment  to  the  bank  of 
$1,500  on  the  defendant's  note  of  $4,500  at  the  time  of  the 
Pierce  transaction,  and  the  jury  found  against  the  appel- 
lant's contention.  The  court  withdrew  from  the  jury  the 
question  as  to  the  satisfaction  of  said  $1,500  in  the  settle- 
ment of  October,  1909. 

In  this  settlement,  Hudspeth  gave  the  bank  his  note 

for  $13,853.12,  which  covered  certain  notes  given  by  Huds* 

peth  to  the  bank,  with  interest  thereon,  and  certain  indebted- 

„  ness   of  Hudspeth   to   Pierce   and   others,   a 

I.  Nbgotiablb  -^  ^  ' 

i™™?2f*      list  of  which  was  present  and  furnished  the 

compromise  *^ 

^tT^-        tasis  of  such  settlement.     The  $4,500  note  in 
^^^^'  suit  was  not  included  in  the  list  of  notes, 

nor  in  the  other  indebtedness  that  was  considered  in  the 
settlement.  After  the  settlenvent  had  been  made  and  the 
new  note  given  by  Hudspeth,  the  following  receipt  was 
signd  by  Price  for  the  banlc:  "Received  of  Royal  Huds- 
peth note  of  $13,853.12,  in  full  payment  of  all  claims,  by 
account,  or  assignments  of  any  kind,  nature  or  description, 
to  this  date."  We  think  the  court  rightly  withdrew  from 
the  jury  the  claim  of  payment  in  the  October  settlement. 
It  is  clear  that  the  parties  did  not  intend  to  include  this 
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note  herein.  It  is  not  signed  by  Hudspeth,  and  he  had 
at  that  time  sold  his  interest  in  the  Nebraska  land,  and 
Mr.  ilickinger  had  become  the  owner  thereof.  The  note 
was  not  produced  at  the  time  of  settlement  or  thereafter; 
nor  was  it,  so  far  as  we  are  able  to  determine  froto  the 
record,  the  subject  of  conversation  between  the  bank,  or 
ifs  representative,  and  Hudspeth  at  that  time.  Neither 
does  it  appear  that  the  defendant  or  Hudspeth  afterwards 
claimed  that  the  note  was  paid  in  said  settlement  imtil  this 
suit  was  brought  If  it  were  not  for  the  receipt  that  we 
have  set  out,  there  would  be  no  foundation  for  the  claim 
that  there  was  payment  or  satisfaction  thereof  in  that 
settlement;  for  every  other  fact  and  circumstance  nega- 
tives such  fact,  and  the  receipt  itself  is  not,  in  fact,  incon- 
sistent with  the  conclusion  that  we  reach.  It  only  purports 
to  cover  "claims  by  account  or  assignments."  The  note  in 
suit  was  not  of  either  class,  and  was  not,  in  fact,  enforce- 
able against  Hudspeth.  The  $150  note  in  suit  here  was 
not  included  in  items  entering  into  the  settlement;  nor  was 
it  referred  to  or  produced  at  that  time,  or  afterwards  de- 
manded by  Hudspeth  or  the  defendant.  The  question 
whether  it  was,  in  fact,  included  in  the  settlement,  because 
it  was  made  by  Hudspeth  and  the  defendant,  we  presume, 
was  submitted  to  the  jury,  however,  and  it  found  against 
the  defendant's  conrtention.  »  * 

In  this  connection,  we  may  consider  the   appellant's 
complaint  because  it  was  not  permitted   to  introduce   in 
evidence  a  letter,  written  for  Mr.  Hudspeth  in  the  office 
a  Same-  exciu-     ^^  ^^'  Flickiuger,   to  Hudspoth's   attorneys 
5ence°%reju-     ^^  ^^^  ^^7  ^^  ^^^  Settlement     It  recited  the 
^^  substance  of  the  settlement,  gave  the  attor- 

neys directions  as  to  the  answer  they  should  file  in  the 
suit  of  the  bank  against  him,  and  further  "to  make  such 
receipts  as  will  show  that  I  am  not  further  indebted  to 
said  bank,  or  to  C.  E.  Price,  .  .  .  and  that  all  trans- 
actions between  the  said  bank,  Mr.  C.  £.  Price  and  myself 
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are  closed."  While  there  is  evidence  tending  to  show  that 
some  of  the  bank's  representatives  were  present  when  this 
letter  was  dictated  to  the  stenographer,  it  is  not  shown  that 
they  paid  any  attention  thereto,  or  knew  its  contents. 
It  was  a  private  letter  of  Hudspeth's  to  his  counsel,  a^id 
one  that  the  other  parties  would  not  be  likely. to  listen  to, 
and,  in  the  absence  of  a  showing  that  they  knew  its  con- 
tents, it  clearly  would  not  be  competent.  It  would  only  be 
material,  in  any  event,  on  the  question  of  the  payment  at 
that  time  of  the  $150  note,  and  we  think  there  was  no 
prejudice  in  excluding  it,  because  of  the  fact  that  the  court 
might  well  have  withdrawn  the  question  from  the  jury  on 
the  facts  connected  with  the  settlement,  which  we  have 
already  given.  .And,  furthermore,  the  substance  of  the 
letter  was  already  before  the  jury  in  the  evidence  touching 
the  settlement  and  in  the  receipt  given  by  the  bank. 

A  great  many  errors  on  the  admission  and  rejection  of 
te^imony  are  assigned,  so  many,  in  fact,  that  it  is  im- 
possible,  as  well  as  unnecessary,  to  notice  them  in  detail. 
Most  of  the  complaints  are  of  no  merit,  because  the  rulings 
relate  to  the  exclusion  of  matters  entirely  foreign  to  the 
issues  presented,  which  were  that  the  two  notes  were  paid. 
We  find  nothing  of  such  a  prejudicial  character  in  the 
rulings  generally  as  to  require  a  reversal,  and  we  shall 
orily  discuss  a  few  matters,  in  addition  to  the  ruling  al- 
ready referred  to,  which  seem  to  be  of  enough  importance 
to  demand  specific  treatment. 

Books  of  the  bank,  called  "counter  books,"  were  in- 
troduced. Of  this  complaint  is  made,  because  they  showed 
that  Hudspeth  had  given  the  bank  the  thr^  $3,200  notes, 

hereinbefore  referred  to,  in  anticipation  of 
^'  •foi'^o?  evi-      his    settlement    with    Pierce.      Whether    the 

ruling  was  right  or  wrong  can  make  no 
difference  to  the  defendant,  because  his  witness,  Hudspeth, 
admitted  that  he  had  made  the  notes,  and  that  the  bank 
had   surrendered   them   to   him   upon    receipt   of   Pierce's 
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notes,  amountiiig  to  $9,600.  It  ia  also  said  that  it  was 
eiiror  to  admit  Book  Exhibits  41  and  42.  We  are  not 
advised,  however,  as  to  what  books  they  were,  nor  as  to 
the  prejudice  occasioned  by  their  introduction.  We  con- 
clude, therefore,  that  the  appellant  does  not  rely  upon  the 
alleged  error. 

Exhibit  6  was  the  agreement  relating  to  the  dropping 
of  Price's  name  from  the  $4,500  note  in  suit,  to  which  we 
have  already  referred,  and  the  appellant  contends  that  it 
4.  Sam.:  exciu.  ^hould  havo  been  received,  because  it  "shows 
de*nce:^pi-eiu-  *  Continuation  of  the  claim  of  the  bank 
^-  *  against  Price  and   Hudspeth   and   his   joint 

liability  thereon."  If  it  is  meant  by  this  th'at  it  shows 
Price^s  liability  on  the  note,  its  introduction  was  not  neces- 
sary, because  Price  at  all  times  admitted  his  liability  to 
the  extent  of  $1,500,  and,  in  fact,  credited  the  note  with 
that  amount  before  suit,  and  that  is  all  that  is  shown  by 
the  exhibit  Moreover,  plaintiff  was  not  a  party  to  this 
agreement;  nor  was  any  defense  based  thereon. 

Complaint  is  made  because  the  court  held  during  the 
trial,  and  so  instructed  the  jury,  that  Hudspeth  was  the 
only  one  who  had  any  right  to  direct  the  application  of 
the  Pierce  payment  of  $9,600.  This  holding  was  in  accord 
with  the  rule,  and  was  right  under  the  issues  and  the  evi- 
dence. 

Hudspeth  claimed  that  he  bad  orally  directed  the  bank 
to  apply  a  part  of  such  payment  ($1,500)  to  the  $4,500 
note  in  suit,  and  this  was  flatly  denied  by  Price.  The  court 
told  the  jury  that  there  was  no  evidence  that  the  plaintiff 
bank  had  a  lien  on  the  Nebraska  land  for  the  payment  of 
the  indebtedness  represented  by  the  $4,500  note,  and  that 
the  matter  should  be  given  no  consideration.  The  record 
fully  warranted  this  instruction.  The  court^s  instruction 
that  there  was  no  tender  becomes  of  no  importance  in  view 
of  an  ^rmanoe  of  the  judgment 

Appellant  asked  a  new  trial,  on  the  ground  that  he 
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had  discovered  that  on  the  27th  of  May,  1908,  the  plain- 
tiff,  through   its   cashier,   Price,   had   collected   $52.50  •  of 
5.  New  trial;       Hudspcth  as  interest  on  the  syndicate  note. 
?ove?ed**evi-      There  is  no  merit  in  this  claim*    Hudspeth's 
***"*^*'  name  was   on  the   note  in   January,   1908, 

when  the  agreement  was  made  to  drop  Price^s  name  there- 
from, and  how  much  longer  the  note  bore  the  .signature  of 
Hudspeth  does  not  appear.  It  may  fairly  be  assumed, 
however,  that  he  was  still  on  the  note  when  this  interest 
was  collected.  Hudspeth,  at  one  time,  testified  that  the 
$150  note  in  suit  had  been  merged  in  a  note  of  $2,400; 
but  at  another  time  he  testified  that  the  $150  note  had  not 
been  paid.  This  was  but  a  detail  of  the  trial,  and  the 
court  was  not  boimd  to  specifically  call  the  attention  of 
the  jury  to  the  matter;  nor  was  the  jury  bound  to  find 
that  the  $150  note  had  been  satisfied  by  a  merger  in  an- 
other note. 

Appellant  submitted  a  motion  to  strike  appellee's  addi- 
tional abstract,  because  it  was  unnecessary  and  largely  a 
repetition  of  the  appellant's  abstract.  The  motion  is  over- 
ruled, but  one-half  of  the  cost  of  printing  the  same  will 
be  taxed  to  the  plaintiff. 

The  judgment  is  affirmed. 


Centeal  Tbust  CoMPAmr  of  Illikois,  Trustee  in  Bank- 
ruptcy for  the  Aqab  Packing  Company,  Bankrupt, 
Appellant,  v.  The  Chicago,  Rock  Island  &  Pacific 
Eailway  Company,  Appellee. 

Carriers:    discrimination  in  rates:    limitations.    Actions  against 

1  common  carriers  for  discrimination  in  rates  are  barred  in  two 
years,  unless  there-  has  been  a  fraudulent  concealment  of  the 
discrimination. 

Same:     interstate   commerce:    discrimination    in   rates.     Where 

2  hogs  were  purchased  at  different  markets  in  the  state  and  for- 
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warded  to  one  central  point,  there  unloaded,  sorted  and  most 
of  them  reloaded  and  shipped  to  foreign  states,  a  finding  that 
the  first  shipment  was  merely  local  and  did  not  become  inter- 
state until  the  hogs  were  reloaded  and  accepted  for  shipment 
out  of  the  state,  was  authorized;  and  the  granting  of  an  inter- 
state rate  from  the  initial  point  to  their  ultimate  destination, 
lower  than  the  local  rate  to  the  place  of  unloading  and  re- 
shipment,  and  such  hogs  came  into  competition  with  those  of 
other  purchasers  making  only  local  shipments,  would  constitute 
an  unjust  discrimination  against  the  local  purchasers,  within  the 
meaning  of  the  statutes  prohibiting  a  common  carrier  from  giving 
preference  to  any  particular  person. 

Same.     Where  hogs  were  purchased  especially  for  shipment  out  of 

» 

3  the  state,  although  assembled  at  a  central  point  within  the  state 
for  the  purpose  of  sorting,  reloading  and  determining  their  ulti- 
mate destination,  their  shipment  at  an  interstate  rate  was  not, 
a  discrimination  against  local  purchasers  who  were  charged  a 
local  and  higher  rate  of  transportation;  as  the  same  did  not 
come  into  competition  with  local  shipments. 

Same:     limitations:    pleadings.     The  statute  of  limitations  when 

4  relied  upon  as  a  defense  must  be  specially  pleaded;  so  that  a 
general  denial  of  a  petition  alleging  that  discriminations  in  freight 
rates  against  the  plaintiff  prior  to  the  two  year  limitation  period, 
were  fraudulently  concealed  and  did  not  come  to  the  knowledge 
of  the  plaintiff  until  about  the  time  of  bringing  suit,  was  not 
a  sufficient  pleading  of  the  statute  to  raise  the  question  of 
limitation. 

Same:    discrimination  in  rates:  damages:   wbo  may  recover.    An 

5  action  for  damages  because  of  alleged  violation  of  the  statutes 
prohibiting  discrimination  in  freight  rates  is  ex  delicto  and  not 
ex  contractu;  so  that  a  purchaser  of  live  stock  can  not  recover 
such  damages  for  the  breach  of  a  contract  made  by  him  for 
the  benefit  of  another,  but  only  such  as  he  himself  actually 
sustained.  Thus  where  it  appeared  that  plaintiff  purchased  hogs 
f.  o.  b.  at  his  place  of  business,  paid  the  freight  and  deducted 
the  amount  from  the  purchase  price,  presumptively  at  least  the 
consignor  and  not  the  plaintiff  suffered  the  damage  from  any 
discriminatory  rates,  and  unless  overcome  by  the  evidence  he  is 
not  entitled  to  recover. 

Evans,  J.,  dissenting  in  part. 

Appeal  from  Polk  District  Court, — ^Hon.  James  A.  Howb, 

Judge. 
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Tuesday,  Afbil  9,  1912. 

AoTioH"  originally  brought  by  the  Agar  Packing  Com- 
pany to  recover  treble  damages  from  defendant  for  unlawful 
discrimination  in  freight  rates  and  other  violations  of  our 
statutes  with  reference  to  the  duties  of  common  carriers. 
The  Packing  Company  having  been  adjudged  a  bankrupt, 
its  trustee  was  substituted  as  plaintiff,  and  it  is  now  prose- 
cuting the  action.  Upon  issues  duly  joined  the  oase  came 
on  for  trial  to  a  jury,  and  at  the  conclusion  of  plaintiff's 
testimony  the  trial  court,  on  motion  of  defendant,  directed 
a  verdict  for  defendant,  and  plaintiff  appeals. — Reversed 
in  part — Affirmed  in  part. 

Ouemsey,  Parker  &  Miller,  for  appellanst. 

/.  L.  Parrish,  Robert  J.  Bannister  and  /.  H.  Johnson, 
for  appellee. 

Deemeb,  J. — To  avoid  confusion,  we  shall  call  the 
plaintiff  and  appellant  the  "Packing  Company,"  and  the 
defendant  and  appellees,  the  "Railway  Company/'  The 
action  is  brought  to  recover  treble  damages  from  the  rail- 
way company  by  reason  of  its  demanding,  charging,  col- 
lecting, and  receiving  from  the  packing  company,  in  the 
form  of  charges  for  freight  in  the  transportation  of  hogs, 
a  greater  compensation  than  it  required  from  other  persons 
for  like  and  contemporaneous  service,  to  the  prejudice  and 
disadvantage  of  the  packing  company.    It  claimed : 

That  during  the  perod  between  the  1st  day  of  May, 
1901,  and  the  7th  day  of  July,  1906,  the  plaintiff  purchased 
seven  thousand  seven  hundred  and  thirty-six  cars  of  hogs 
and  shipped  the  same  over  the  railroad  of  the  defendant 
to  thie  city  of  Dee  Moines,  to  be  converted  into  manufac- 
tured products  at  its  packing  house  in  said  city.  That  the. 
station  from  wlhich  each  of  said  shipments  was  made,  the 
weight  of  each  such  shipment  and  the  freight  rate  per 
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hundred  pounds  in  oents  exacted  by  the  defendant  on  account 
of  each  such  srhipment,  and  the  amount  paid  'as  freight 
by  the  plaintiff  on  each  of  the  shipmjeoits  in  question  are 
all  shown  in  ^Exhibit  A/  attached  to  the.  petition  and 
made  a  part  thereof,  and  that  the  total  amount  of  freight 
so  paid  during  said  period  was  the  sum  of  $116,943.  That 
during  the  period  from  May  1,  A.  D.'  1901,  until  about 
March  15,  A.  D.  1903,  one  Frank  Dodson,  and  from  on 
or  about  March  15,  1903,  until  on  or  about  July  20,  A. 
D.  1905,  a  firm  known  as  Compton  &  McRae  were  engaged 
in  buying  hogs  in  the  territory  in  which  the  stations  named 
in  said  Exhibit  A  are  located,  in  competition  with  the 
plaintiff,  for  shipment  to  Valley  Jimction,  a  station  on  the 
line  of  defendant's  railroad  five  miles  west  of  the  city  of 
Des  Moines,  and  that  said  Frank  Dodson  and  Compton  & 
McRae  were  so  purchasing  hogs  during  the  period  afore- 
said, in  competition  with  the  plaintiff,  at  the  stations  in 
question,  in  thte  same  markets  in  Which  the  plaintiff  was 
making  its  purchases  and  at  the  same  times  that  the  plain- 
tiff was  making  its  purchases  in  eiaid  markets.  That  all 
shipments  made  of  hogs  purchased  by  pkintiff  from  points 
on  the  line  of  the  defendant's  railroad  north  and  west  of 
Des  Moines,  to  Des  Moines,  were  transported  through 
Valley  Junction  over  the  same  route  over  which  shipments 
of  hogs  from  the  stations  last  referred  to,  to  Valley  Junc- 
tionj  for  Frank  Dodson  and  Compton  &  McRae,  were 
carried ;  the  latter  shipments  terminating  at  Valley  Junc- 
tion, while  the  former  continued  to  Des  Moines.  That 
the  said  hogs  so  *  purchased  by  said  Frank  Dodson  and 
Compton  &  McBae  and  shipped  to  Valley  Junction  were 
resold  by  them  to  purchasers  thereof  doing  business  at 
places  other  than  the  city  of  Des  Moines,  That  after  said 
stock  had  been  resold  said  Frank  Dodson  and  Compton  & 
McRae  were  accustomed  to  reship  the  same  to  the  pur- 
chasers thereof,  over  the  defendant's  railroad  and  its  con- 
nections, where  the  point  of  destination  was  beyond  the 
lines  of  defendant's  railroad.  That  the  defendant  entered 
into  and  maintained',  during  the  said  period  aforesaid,  a 
secret  agreement  whereby,  by  the  use  of  various  devices, 
it  remitted  and  rebated  to  them  the  entire  freight  on  the 
hogs  so  purchased  by  said  Frank  Dodson  and  Compton 
&  McRae,  and  shipped  by  them  to  said  Valley  Junction, 
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and  at  the  same  time  and  during  the  same  period  the  de- 
fendant required  the  plaintiff  to  pay  the  full  tariff  rates  on 
its  shipments  made  at  the  same  times,  from  the  same  sta- 
tions, and  over  the  same  lines. 

That  on  or  about  the  20th  day  of  July,  A.  D.  1905, 
the  said  Compton  &  McRae  ceased  doing  business  at  said 
Valley  Junction,  and  thereupon  one  J.  S.  Compton,  as 
agent  for  John  P.  Squires  &  Company,  which,  as  plain- 
tiff is  advised  and  believes,  is  one  of  the  subsidiary  cor- 
porations of  Swift  &  Co.,  engaged'  in  the  business  of  buy- 
ing hogs  at  the  said  Valley  Junction,  and  continued  so 
to  do  until  on  or  about  the  7th  day  of  July,  A.  D.  1906. 
That  during  the  said  period  the  sadd  Compton  was  engaged 
in  buying  hogs  in  the  territory  in  which  the  stations  named 
in  said  Exhibit  A  are  located,  in  competition  with  the 
plaintiff,  for  shipment  to  said  Valley  Junction,  and  that 
the  said  J.  S.  ,Compton  during  the  period  when  he  was 
engaged  in  the  said  business  at  said  Valley  Junction  was 
so  purchasing  hogs  in  competition  with  the  plaintiff  at 
the  stations  in  question,  in  the  same  markets  in  which  the 
plainjtiff  was  making  its  purchases,  and  at  the  times  that 
the  plaintiff  was  making  such  purchases  in  said  markets. 
That  all  shipments  made  of  hogs  purchased  by  the  plain- 
tiff from  points  on  the  line  of  defendianit's  railroad  north 
or  west  of  Des  Moines,  to  Des  Moines,  were  transported 
through  Valley  Junction  over  the  same  route  over  which 
shipments  of  hogs  from  the  stations  last  referred  to^  to 
Valley  Junction,  purchased  by  said  J.  S.  Compton,  agent 
as  aforesaid,  were  carried;  the  latter  shipments  terminating 
at  Valley  Junction.  That  the  said  hogs  so  purchased  by 
tlie  said  J.  S.  Compton,  agent,  and  shipped  to  Valley 
Junction,  were  some  of  them  shipped  by  him  to  the  said 
J.  P.  Squires  &  Co.  in  Boston,  Mass.,  and  were  some  of 
them  shipped  by  him  to  other  places  for  sale,  or  resold 
by  him  and  shipped  by  him  to  the  purchasers  thereof 
from  said  Valley  Junction;  such  shipment  in  each  in- 
stance being  made  over  the  lines  of  railroad  of  the  de- 
fendant and  the  lines  of  its  connections,  where  the  desti- 
nation of  the  shipment  in  question  was  beyond  the  lines 
of  the  defendant.  That  <t?he  defendant  entered  into  and 
maintained,  during  the  period  aforesaid,  a  secret  agree- 
ment whereby,  by  the  use  of  various  devices,  it  remitted 
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and  rebated  the  entire  freight  on  hogs  so  purchased  by 
the  said  J.  S.  Compton,  as  such  agent,  and  shipped  by 
him  to  said  Valley  Junction ;  and  at  the  same  time  and 
diiring  the  same  period  the  defendant  required  the  plain- 
tiff to  pay  the  full  tariff  rates  on  all  of  its  shipments 
made  during  the  said  period,  from  the  same  stations  and 
over  the  same  lines,  to  the  city  of  Des  Moines.  That  the 
secret  rates  and  rebates  given  by  the  defendant  company 
to  the  said  Frank  Dodson,  Compton  &  McKae,  and  to  the 
said  J.  S.  Compton,  agent  as  aforesaid,  were  concealed  by 
the  defendant  from  the  plaintiff  during  the  entire  period, 
and  plaintiff  did  not  learn  of  such  agreement  until  some 
time  in  the  fall  of  the  year  A.  D.  1905,  and  that  during 
the  period  that  said  secret  rates  and  rebates  were  so  given 
•the  defendant  at  all  times  asserted  to  the  plaintiff  and  pre- 
tended and  maintained  that  it  was  not  giving  any  rebates 
to  the  said  Frank  Dodson  or  to  the  said  Compton  &  Mcjlae 
or  to  the  said  J.  S.  Comptoii,  agent,  or  to  any  other 
shippef  shipping  in  competition  wilih  the  plaintiff  and 
asserted  and  pretended  and  maintained  that  it  was  not  in 
any  manner  making  any  concessions  from  ite  tariff  rates 
to  the  said  Frank  Dodson  or  .to  the  said  Compton  & 
McBae  or  to  said  J.  S.  Compton,  agent,  or  to  any  other 
shipper  shipping  in  competition  with  the  plaintiff. 

That  the  defendant  never  published  any  tariff  estab- 
lishing the  rates  given  by  the  defendant  to  the  said  Frank 
Dodson  and  to  iSaie  said  Compton  &  McRae  and  to  the  said 
J.  S.  Compton,  agent,  and,  as  the  plaintiff  is  advised  and 
believes,  never  gave  the  said  rates  to  any  person  other  than 
the  said  Frank  Dodson,  Compton  &  McRae,  and  J.  S. 
Compton,  agent.  That  the  privileges  and  rebates  granted 
by  the  defendant  to  the  said  competitors  of  plaintiff  con- 
stituted and  were  a  violation  of  the  provisions  of  sections 
2124  and  2126  of  the  Code  of  Iowa,  and  by  giving  the 
same  the  defendant  demanded,  collected,  and  received  from 
the  plaintiff  a  greater  compensation  for  the  services  ren- 
dered by  the  defendant  to  the  plaintiff  in  the  transporta- 
tion of  property  than  it  charged,  demanded,  collected,  and 
received  from  the  said  Frank  Dodson,  Compton  &  McRae, 
and  J.  S.  Compton,  agent,  hereinbefore  referred  to,  for  a 
like  and  contemporaneous  service  in  the  transportation 
of  a  like  kind  of  traffic,  and  thereby  unjustly  discriminated 
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against  this  plaintiff.  That  the  acts  and  doings  of  the 
defendant  hereinbefore  set  out  constitute  and  were  a  giving 
of  preference  and  advantage  to  the  said  Frank  Doddon, 
Oompton  &  McEiae,  and  the  J.  S.  Oompton,  agent,  and 
subjected  the  plaintiff  to  prejudice  and  disadvamtage,  in 
violation  of  the  statutes  of  the  state  of  Iowa.  That  the 
acts  and  doings  of  the  defendant  in  the  premises  consti- 
tuted and  were  a  discrimination  against  the  city  of  Des 
Moines,  where  the  industry  of  the  plaintiff  is  and  was  at 
the  times  herein  mentioned,  located,  and  subjected  the  said 
feity  to  prejudice  and  disadvantage,  in  that  it  discriminated 
against  and  embarrassed  the  plaintiff  in  the  conduct  of  its 
business  in  the  said  city.  That  on  or  abou^  the  15th  day 
of  August,  A.  D.  1906,  thfe  plaintiff  demanded  of  the  de- 
fendant the  money  damages  sustained  by  plaintiff  on  ac- 
count of  which  this  action  is  brought,  and  that  said  demand 
was  made  more  than  fifteen  days  prior  to  the  institution 
of  this  action,  and  that  the  defendant  has  failed  and  re- 
fused  to  pay  the  amount  eo  demanded  of  it  by  the  plaintiff. 

The  (answer  to  this  was  a  general  denial  of  each  and 
every  allegaition.  It  was  upon  these  issues  that  the  case 
was  tried,  and,  as  a  verdict  was  directed  for  the  defendant 
at  the  close  of  plaintiff's  testimony,  we  must  assume  each 
and  every  fact  which  the  evidence  tends  4:o  prove  as  fully 
established.  The  defendant  railway  operales  a  line  of 
railtorad  from  Chicago  to  Omaha,  Neb,,  and  other  points 
and  has  branch  lines  running  from  points  west  of  Des 
Moines  into  territory  west  and  northwest  from  that  point. 
It  has  feeding  and  watering  yards  at  Valley  Junction, 
Iowa,  a  town  near  Des  Moines,  and  is  engaged 
in  interstate  and  intrastate  traffic.  During  the  time  In 
question  it  was  defendant's  custom  to  move  hogs  from  all 
points  west  from  Des  Moines  in  single-floored  cars,  ship 
tliem  to  Valley  J^unction,  there  permit  them  to  be  un- 
loaded, fed,  sorted,  and  reloaded  into  double-decked  cars 
for  shipment  to  points  east  of  the  Mississippi  river.  This 
arrangement  was  an  economic  one,  profitable  to  both  shipper 
and  carrier,  for  more  hogs  could  be  loaded  into  a  double- 
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decked  them  into  a  single-floored  canr.  It  is  claimed  by 
plaintiffs,  however,  that  upon  all  oars  of  hogs  from  the 
territory  in  question  s^hipped  to  Agar  &  Co.  it  charged  the 
Iowa  distance  tariff,  and  that  upon  hogs  shipped  from 
this  territory  and  afterward  sent  forward  to  eastern  points 
it  made  no  charge  from  points  west  of  Des  Moines,  to  Des 
Moines,  although  it  admits  that  defendamt  charged  the  fuU 
interstate  rate  from  the  point  of  omgin  to  the  ultimate 
]>oint  of  destina^on.  There  was  no  packing  house  at 
Valley  Jimction,  but  certain  persons  established  themselves 
there  and  during  the  years  in  question  either  for  them- 
selves or  as  agents  for  others  purchased  hogs  at  various 
places  in  western  and  northwestern  Iowa,  which  were  con- 
signed to  Valley  Junction,  Iowa,  there  unloaded,  fed, 
sorted,  reloaded  in  double-decked  cats,  and  as  a  rule  for- 
warded to  points  outside  the  state.  A  few  cars  were  con- 
signed to  local  poinrts  in  Iowa  after  the  arrival  and  sorting 
of  'the  hogs  at  Valley  Junction,  and  a  few  of  these  w^re 
shipped  to  the  packing  company  in  Des  Moines.  Upon 
all  these  intrastate  shipments  local  distance  rates  were 
charged  and  exacted,  and  these  shipments  are  not  com- 
plained of.  There  were  two  methods  of  handling  the  hogs 
at  Vtilley  Junction.  From  May  1,  1901,  to  May  15, 
1904,  except  for  a  period  of  about  seven  months  when  no 
hogs  were  purchased,  the  freight  rate  on  interstate  ship- 
ments being  the  same  from  Valley  Junction  east  as  from 
all  points  west  and  north  of  Des  Moines  to  the  Missouri 
river,  no  freights  were  in  fact  exacted  on  the  shipments 
made  to  the  Valley  Junction  parties  on  shipments  in 
Iowa  over  defendant's  line  of  road  from  points  west  and 
northwest  from  Des  Moines;  the  arrangement  being  as 
follows :  Waybills  were  issued  on  these  shipments  to  the 
parties  at  Valley  Junction  at  intrastate  or  distance  rates; 
but  these  wefre  not  taken  into  account.  When  the  cars 
were  reloaded  at  Valley  Junction  for  shipment  east  of 
the  Mississippi  river,  Ihej  were  Jrebilled  to  the  point  of 
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ultimate  destination  at  ,the  interstate  rate,  which  was  the 
same  from  Valley  Junction  as  from  the  point  of  origin, 
and  a-lthough  the  agent  at  Valley  Junction  was  charged 
with  the  distance  rate  from  point  of  origin  to  Valley 
Junction^  this  was  all  rebated  and  credited  to  him  in  this 
manner:  At  the  end  of  each  month  the  Valley  Junction 
Railway  agent  sent  to  the  auditor  of  the  railway  company 
a  claim  for  shortage  in  his  account,  which  consisted  of 
the  difference  between  the  amount  he  had  charged  and 
the  amount  he  had  collected  from  the  Valley  Junction  ship- 
pers; this  difference  being,  of  course,  the  Iowa  distjance 
tariff  rate  from  all  points  of  shipment  within  the  Valley 
Junction  zone  to  Valley  Junction.  These  Valley  Junction 
shippers  surrendered  the  original  expense  bills  covering  the 
initial  shipment  from  point  of  origin  to  Valley  Junction, 
and  these  were  forwarded  to  the  railway  company  as 
vouchers  sustaining  the  claim  for  relief.  A  relief  voucher 
was  then  sent  by  the  railway  company  to  its  Valley  Junc- 
tion agent,  and  he  credited  himself  upon  his  books  with  the 
amount  thereof  as  against  the  charges  made  against  him 
because  of  the  initial  shipment  from  point  of  origin  to 
Valley  Junction.  Some  of  the  witnesses  testified  that 
the  railway  company  collected  from  the  final  consignees 
of  the  hogs  the  regular  tariff  rate  from  the  point  of  origin 
to  final  destination,  and  this  was  true  in  this  sense:  That 
the  regular  interstate  rate  from  point  of  origin  to  point 
of  ultimate  destination  was  exactly  the  same  as  from  Des 
Moines.  As  a  matter  of  fact,  however,  the  hogs  came 
from  point  of  origin  to  Valley  Junction  in  single-decked 
cars  and  were  reloaded  and  shipped  to  point  of  ultimate  des- 
tination outside  the  state  in  double-decked  ones.  This  prac- 
tice ceased  in  1904,  and  from  and  after  July  23,  1904,  a 
new  system  was  inaugurated  by  the  railway  cojnipany.  Under 
this  arrangement  the  hogs  were  billed  locally  from  points  of 
origin  to  Valley  Junction  on  the  Iowa  distance  rates,  and 
this  rate  was  in  all  cases  paid  to  the  agent  of  the  railway 
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oompany  at  Valley  Junction  by  the  consignees  at  that 
pointy  and  when  reloaded  at  Valley  Junction  and  rebilled 
to  points  outside  the  state,  the  full  interstate  rate  from 
point  of  origin  to  ultimate  destination  was  charged,  but 
credit  given  thereon  for  the  amount  already  paid  by  the 
Valley  Junction  consignees  on  the  original  billing^ 

Odc  of  the  witnesses  gave  the  following  explanation 
of  the  transaction:  , 

During  this  period  the  hogs  were  billed  locally  to 
Valley  Junction  and  the  freight  charges  collected  from  the 
originating  points  to  Valley  Junction.  .  •  .  From  Val- 
ley Junction,  the  hogs  were  shipped  to  East  Cambridge. 
They  were  billed  from  us  to  Hammond,  Ind. ;  destination 
Bast  Cambridge.  This  was  not  true  as  to  all  of  the  hogs. 
In  some  cases,  but  not  a  great  many,  the  heading  of  the  biU 
was  changed  to  read  to  Des  Moines  to  Chicago.  .  .  . 
In  billing  from  Valley  Junction  to  East  Cambridge,  we 
took  weight  enough  from  the  weight  in  to  make  two  double- 
decks  out  of  three  single  decks,  and  the  freight  rate  from 
the  originating  point  to  Valley  Junction  was  deducted 
from  the  through  rate  to  Hammond,  Ind.,  which  would  • 
be  from  Booneville,  say,  to  Valley  Junction,  six  cents,  and 
the  rate  from  Valley  Junction  to  Hammond  would  be 
twenty-three  cents.  We  should  deduct  six  cents  and  bill 
them  at  seventeen  and  one-half  cents.  This  same  practice 
was  pursued  in  reference  to  collection  of  freight  charges 
during  this  entire  period.  ...  In  all  instances  I 
collected  the  Iowa  distance  tariff  rate  to  Valley  Junction, 
and  in  all  instances  I  billed  the  hogs  out  for  the  balance 
of  the  through  rate  from  the  point  of  origin  to  the  point  of 
destination.  In  most  instances  the  hogs  were  bought  in 
territory  where  the  rate  to  the  point  of  destination  was 
the  sa^e  from  Valley  Junctio/  as  from  the  point  of 
origin.  I  think  there  is  a  change  west  of  Neola.  I  do 
not  remember  an  instance  where  the  rate  from  the  point 
of  origin  exceeded  the  rate  from  Valley  Junction.  If 
the  hogs  went  to  Chicago,  I  did  no  collection.  ...  If 
a  car  of  hogs,  for  instance,  from  Dexter  was  sent  to 
Chicago,  I  simply  diverted  the  shipment  .  .  .  and 
changed  the  billing  to  read  Union  Stockyards  instead  of 

Vol.  156  IA.-& 


114  Centbal  Teust  Co.  v.  Railway.     [156  Iowa 

Valley  Junction.  •  .  .  When  the  hog8  came  into  Val- 
ely  Junction,  they  were  always  unloaded.  I  could  not 
say  that  where  the  shipments  went  forward  on  the  cor- 
rected bill  the  identity  of  the  shipment  was  maintained. 

• 

The  Valley  Junction  agent  merely  accumulated  the 
waybills  on  the  in-shipments  and  credited  the  weight  and 
local  freight  collected,  upon  waybills  issued  by  him  on 
outgoing  shipments,  wholly  without  regard  to  the  question 
as  to  whether  the  hogs  in  the  outgoing  shipments  were  the 
same  as  those  contained  on  the  incoming  shipment  for 
which  he  has  given  credit  In  other  words,  it  appears 
without  controversy  that  local  freight  in  on  hogs  from, 
for  example,  Winterset  or  Patterson,  on  the  south  branch, 
would  be  applied  as  a  credit  on  outgoing  shipments  from 
Valley  Junction  of  hogs  which  had  actually  been  received 
from  some  point  west  on  the  main  line,  such  as,  for 
example,  Atlantic,  Stuart,  or  Dexter,  and  vice  versa.  When 
it  was  determined  that  hogs  were  not  available  for  ship- 
^ments  east,  and  a  carload  of  them  had  accumulated  in 
the  yards  at  Valley  Junction,  which  it  was  desired  to 
send  to  Chicago,  or  to  Ottumwa,  or  Des  Moines,  or  south 
Omaha,  a  waybill  would  be  taken,  say,  for  instance,  one 
covering  a  shipment  from  Payne  &  Co.  at  Adair,  and 
consigned  to  Compton  &  Abbot  at  Valley  Junction,  'and 
on  this  waybill  Valley  Junction  would  be  changed  to 
Chicago,  Payne  &  Co.  would, be  changed  to  Compton  & 
Abbot,  and  the  name  of  the  consignee  in  Chicago  would 
be  changed,  and  the  number  of  the  car  would  be  changed, 
and  this  car  of  hogs  which  did  not  come  in  from  Payne 
&  Co.  would  be  sent  upon  this  waybill  to  Chdcago,  so 
that  Compton  and  Abbot,  instead  of  paying  the  regular 
rate  into  Valley  Junction,  and  then  the  rate  from  ^here 
to  Chicago,  paid  simply  the  rate  from  Adair  to  Chicago, 
equal  to  the  rate  from  Valley  Junction  to  Chicago.  Of 
course,  the  packing  company  had  to  pay  local  distance 
rates  on  all  shipments  made  by  it  over  defendant's  line, 
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in  Iowa,  and  it  is  because  of  this  fact  that  it  claims  to 
have  been  discriminated  again^t^  and  it  asks  to  recover 
three  times  the  amount  of  the  freights  paid  by  it  for  hogs 
delivered  at  its  plant  during  the  time  the  above  arrange- 
ments were  in  force.  As  a  matter  of  fact,  while  the  pack- 
ing company  paid  these  freights  to  the  defendant  com- 
pany, it  almost  invariably  deducted  the  amount  it  paid 
from  the  purchase  price  of  the  hogs  and  sent  the  balance 
to  the  shipper;  for  the  reason  that  under  its  contract  vnth 

« 

the  shippers  the  hogs  were  to  be  delivered  f.  o.  b.  Des 
Moines.  One  of  the  agents  of  the  packing  company  testi- 
fied that  he  made  complaint  to  an  agent  of  the  railway 
company  of  these  practices  and  we  here  quote  from  his 
testimony,    as   follows: 

I  told  him  (Eberhart)  that  we  were  at  a  disadvantage 
in  buying  our  hogs  here  as  against  the  people  in  Valley 
Junction.  ...  I  told  him  that  there  was  freight  on 
hogs  coming  into  Des  Moines  and  none  on  hogs  coming 
into  Valley  Junction,  and  that  a  shipper  could  sell  at 
Valley  Junction  at  a  given  price  and  net  as  much  at  his 
shipping  point  as  if  he  had  sold  in  Des  Moines  at  the 
same  price  that  he  had  sold  in  Valley  Junction,  plus  the 
freight  from  the  originating  point  to  Des  Moines. 

In  the  record  we  also  find  this  letter  from  one  of 
the  railway  agents  to  another: 

I  have  had  a  traveling  man  look  into  the  situation 
carefully  at  a  few  of  the  points  west  of  Valley  Junction, 
and  the  shippers  advise  him  that  the  prices  offered  by  the 
Valley  Junction  parties  enable  them  to  pay  practically  the 
san^  price  for  hogs  at  the  shipping  points,  that  Agar  can 
offer  at  Des  Moines.  Another  feature  in  favor  of  the 
Valley  Junction  market  is  that  at  that  point,  on  arrival, 
they  are  allowed  feed  and  water  before  weighing  and  are 
charged  only  with  the  cost  of  the  feed;  while  with  ship- 
ments going  to  the  Agar  Company  at  Des  Moines  they 
are  allowed  no  fill  whatever  and  shippers  are  charged 
with  locfUl  freight  from  shipping  point  to  Des  Moines. 
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One  of  the  important  questions  in  the  case  is  the  situ- 
ation and  relations  of  the  parties  who  handled,  the  hogs  at 
Valley  Junction.  The  testimony  is  a  little  obscure  here, 
but  we  think  it  fairly  appears  that,  during  the  first  period 
to  which  we  have  referred,  there  were  several  buyers 
operating  at  valley  Junction  on  their  own  account.  They 
purchased  in  their  own  names  from  those  who  raised  or 
controlled  the  hogs  at  point  of  origin.  They  were  billed 
from  point  of  origin  by  these  shippers  to  the  parties  at 
Valley  Junction  upon  local  waybills.  The  rate  fixed  was 
the  Iowa  distance  tarifF.  The  minimum  weights  under 
the  local  law  were  used  in  fixing  the  rates,  and  when 
reloaded  and  reshipped  the  waybills  were  from  Valley 
Junction  to  the  point  of  ultimate  destination,  and  the 
rate  was  the  Valley  Jim-ction  rate,  although  this  was  the 
same  as  from  point  of  origin. 

One  witness  testified  as  follows  regarding  the  alleged 
reconsignment  at  Valley  Junction:  "There  is  an  entry 
in  August,  1902,  pro  book  No.  19,  Grand  Junction,  and 
then  in  red  ink  the  heading  is  changed  to  Des  Moines, 
Iowa,  and  the  weight,  the  rate,  the  local  and  total  are 
scratched  out  I  do  not  remember  what  that  was  changed 
for.  I  presume  it  was  something  that  wa3  reconsigned, 
but  what  it  was  I  donH  know.  Then  under  March,  1903, 
pro  No.  149,  there  appears  Prairie  City,  with  the  rate, 
local  and  •  total,  scratched  out,  and  in  lieu  thereof  written 
in  'forward,  etc'  That  is  the  way  we  entered  up  that 
reconsigned  shipment.  These  were  instances  of  true  re- 
consignments,  and  show  that  in  such  instances  no  account 
was  kept  at  Valley  Junction  of  the  weight,  rate,  etc 
Whereas,  with  reference  to  the  hogs  shipped  in  by  Comp- 
ton,  Dodson,  et  al.,  the  record  was  kept  complete,  the 
same  as  was  done  in  the  case  of  household  goods  or  mer- 
chandise of  any  sort  consigned  to  some  person  in  Valley 
Jimotion,  its  ultimate  destination." 

Again,  it  was  shown  that  during  this  first  period  the 
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shipper  at  point  of  origin  stood  the  loss  on  crippled^  in- 
jured, and  dead  bogs,  while  in  transit.  Again,  and  more 
important  that  any  fact  so  far  noted,  these  various  buyers 
at  Valley  Jimetion,  while  reshipping  the  hogs  to  eastern 
and  other  markets,  paid  for  the  hogs  from  their  own 
fimds  before  they  were  reconsigned  or  reshipped,  and, 
whatever  the  profit,  it  was  received  by  the  buyers,  and 
if  there  was  any  loss  it  was  suffered  by  them.  None  of 
them  were  bound  to  ship  the  bogs  received  by  them  to  any 
particular  buyer.  These  Valley  Junction  buyers  also  ^tood 
all  losses  on  the  hogs  during  shipment  from  Valley  Junc- 
tion to  point  of  final  destination*  The  operations  during 
the  second  period  to  which  we  have  referred  were  quite 
different 

During  the  second  period  referred  to,  the  hogs  were 
purchased  by  the  Valley  Junction  operators  as  agents  for 
Squires  &  Co.  of  East  Cambridge,  Mass.  They  were 
paid  for  by  checks  signed  by  Squires  &  Co.,  were  shipped 
to  Valley  Junction  either  to  these  parties  as  agents  or  to 
Squires  &  Co.,  and  were  sorted,  reloaded,  and  shipped  to 
Squires  &  Co.  either  at  East  Cambridge  or  to  Chicago. 
The  hogs  were  purchased  f.  o.  b.  point  of  origin  and 
shipped  subject  to  Valley  Junction  weights  and  inspection. 
No  one  had  any  interest  in  these  hogs  save  Squires  &  Co., 
and  they  stood  all  losses  in  transit  None  of  them  were 
consigned  to  points  in  Iowa  or  to  any  other  persons  •  save 
Squires  &  Co.,  and  Squires  &  Co.  paid  all  freight  charges 
from  point  of  origin  to  final  destination,  under  the  ar- 
rangement heretofore  stated.  None  of  the  hogs  were  pur- 
chased either  for  the  Valley  Junction  or  other  state  mar- 
kets, but  all  were  purchased  for  shipment  to  some  eastern 
point  They  were  unloaded,  fed,  and  sorted,  in  order  that 
their  destination  might  be  determined  (certain  grades  being 
for  particular  places)  and  reloaded  in  double-decked  cars 
for  the  advantage  of  both  the  railway  company  and  the 
shipper.      True,   the   exact   point   of   ultimate    destination 
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> 
was  not  known  until  the  re-sorting,  but  the  actual  buyers 

could  not  divert  any  shipments  for  any  purpose  of  their 

own.     They  were  acting  as  agents  for  the  real  buyer,  and 

not  for   themselves.     All   the   hogs   which   came   in  were 

accepted  by  Squires  &  Co.  ai^d  paid  for  by  them. 

'About  July   1,    1904,   the   railway   company   entered 

into  the   following  contract   with   one  W.    M.   Johnston: 

That  the  lessor,  for  and  in  consideration  of  the  pay- 
ments to  be  made  to  it  by  the  said  lessee,  and  other 
valuable  consideration,  -as  hereinafter  mentioned,  has  let, 
demised  and  leased  unto  the  said  lessee,  for  a  term  of 
one  year  from  the  date  hereof,  and  thereafter  until  sixty 
days*  notice  in  writing  shall  have  been  given  by  either 
party  .  .  .  the  stockyards  owned  by  the  lessor  located 
at  Valley  Junction,  county  of  Polk  and  state  of  Iowa. 
The  lessor  agrees  to  protect  the  through  rates  from  original 
points  of  origin  to  final  destination  as  given  when  shipped 
out  of  Valley  Junction  on  all  hogs  handled  through  said 
stockyards.  The  said  lessee  agrees  to  pay  local  rate  on  all 
shipments  to  said  stockyards  which  are  not  rcshipped, 
weight  settlement  to  be  checked  up  monthly  and  adjusted 
by  the  said  lessee,  paying  to  the  said  lessor  the  local  rate 
on  any  loss  between  the  original  weights  into  Valley 
Junction,  Iowa,  and  the  weights  of  shipments  out;  and 
further,  any  Shipments  originating  east  or  south  of  Des 
Moines,  Iowa,  on  the  main  line  of  the  Keokuk  and  Des 
Moines  Division  of  the  said  lessor's  railway,  and  lessee 
will  pay  local  rate  to  Valley  Junction,  to  final  destination. 

The  Johnston  named  in  this  contract  was  an  agent 
of  Squires  &  Co.,  and  Johnston  afterwards  assigned  this 
contract  to  one  Fay,  another  agent  for  said  company.  Very 
often  after  the  hogs  had  been  delivered  to  the  railway 
company  at  place  of  origin,  the  destination  was  changed 
while  en  route  by  changing  the  waybill  and  readjusting 
the  rate.  As  heretofore  noted,  local  distance  tariff  rates 
were  charged  and  collected  on  all  shipments  made  during 
the  second  period  and  credited  on  the  through  rate,  when 
ultimate  point  of  destination  was  determined  upon,   and 
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tKe  total  rate  was  concededly  the  interstate  rate  from 
point  of  origin.  In  1904  the  packing  company  made 
complaints  to  the  railway  company  of  discriminations, 
and  ad  a  result  thereof  the  following  contract  was  entered 
into  between  them:  "Agar  Packing  Company.  Com- 
mencing with  June  1,  1904,  eastern  shipments  via  Chicago 
and  Chicago  proper  rate  in  and  out  to  be  equalized  on 
outbound  product,  as  follows:  First  Find  average  rate 
on  in  shipments.  Second.  Actual  earnings  on  outbound 
shipments.  Add  average  rate  inbound  shipments  and  re- 
fund excess  about  twenty-three  and  one-half  cents  to  Chi- 
cago less  $3.00  per  car  on  outbound  cars."  And  in 
October  of  the  same  year  they  made  the  following  agree- 
ments: "Memo. — On  live  stock  purchased  at  Omaha  and 
shipped  oYct  this  company^s  rails  into  Des  Moines  and 
then  in  shape  of  products  or  live  stock  to  Chicago  or 
points  beyond  Chicago  if  it  pays  to  Chicago  the  Chicago 
rate  as  outlined  below;  Charge  not  to  exceed  in  and 
out  of  Des  Moines,  twenty-three  and  one-half  cents  plus 
$3.00,  switching  at  Des  Moines,  plus  any  additional  switch- 
ing that  may  be  incurred  at  Omaha  or  South  Omaha.  The 
twenty-three  and  one-half  cents  referred  to  above  to  effect 
delivery  to  any  point  on  our  tracks  in  the  city  of  Chicago 
or  stockyards.  The  same  adjustment  to  apply  on  live 
stock  both  west  of  Des  Moines  and  handled  at  that  point 
to  Chicago,  as  outlined  above;  the  understanding  being 
to  give  line  between  Des  Moines  and  Council  Bluffs  same 
privilege  as  the  *Omaha.'     October  1,   1904." 

It  need  only  be  added  that  under  these  contracts  the 
packing  company  received  between  $10,000  and  $20,000 
in  rebates.  Although  the  record  is  very  large,  the  fore- 
going facts  are  practically  conceded  and  are  regarded  as 
suflScient  for  a  determination  of  the  questions  presentefl. 
The  action  is  brought  under  sections  2124,  2125,  and  2130 
of  the  Code,  which,  so  far  as  material,   read  as  follows: 

If  any  common  carrier  subject  to  the  provisions  of 
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this  chapter  shall  direotly  or  indirectly,  by  any  special 
rate,  rebate,  drawback  or  other  device,  charge,  demand, 
collect  or  receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  any  service  rendered  •  •  . 
in  the  transportation  of  .  •  .  property  .  •  •  than 
it  diarges,  demands,  collects  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic,  such  common  carrier  shall  be  guilty  of 
unjust  discrimination,  which  is  hereby  prohibited  and 
declared'  to  be  unlawful.  (Code,  section  2124.)  It  shall 
be  unlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  chapter  to  make  or  give  any  preference  or 
advantage  to  any  particnlar  person,  company,  firm,  cor- 
poration  or  locality,  or  any  particular  description  of  traffic, 
in  any  respect  whatsoever,  or  subject  any  particular  per- 
son, company,  firm,  corporation  or  locality,  or  any  par- 
ticular description  of  traffic,  to  any  prejudice  or  disadvan- 
tage in  any  respect  whatsoever.  (Code,  section  2125.) 
In  case  any  common  carrier  subject  to  the  provisions  of 
this  chapter  shall  do,  cause,  or  permit  to  be  done  any-, 
thing  herein  prohibited  or  declared  to  be  unlawful^  or 
shall  omit  to  do  anything  in  this  chapter  required  to  be 
done,  it  shall  be  liable  to  the  person  or  persons  injured 
thereby  for  three  times  the  amount  of  damages  sustained, 
together  with  costs  of  suit,  and  a  reasonable  attorney's 
fee  to  be  fixed  by  the  court,  on  appeal  or  otherwise,  which 
shall  be  taxed  and  collected  as  part  of  the  costs  in  the 
case.     .    •     .     (Code,   section   2130.) 

The  remedy  provided  in  section  2130  applies  to  dis- 
criminations and,  as  will  be  noted,  is  given  ''to  person  or 
persons  injured  thereby.''  The  primary  question  for  con- 
sideration, then  is:  Was  there  a  discrimination  by  the 
carrier  against  the  packing  company  in  the  matter  of 
freight  rates?  And  the  secondary  one  is:  Was  the  pack- 
ing company  injured  thereby,  and,  if  so,  to  what  extent? 
Another  incidental  question  is  this:  Is  the  action  or  any 
part  of  the  items  sued  for  therein  barred  by  the  statute 
of  limitations? 

It    is    plaintiff's    theory    that    the    packing    company 
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is  entitled  to  recover  all  freights  paid  by  it  during  the 
1.  Cakkizm:  *™®   covered   by   the   petition,    because   the 

S'^raSi?**^'*'*    favored  shippers  paid  nothing  on  like  ship- 
luniuuoDB.        ments  here  in  Iowa.     Such  actions  as  this 
are    barred    within    two    years,    uxiless    fraudulently    con- 
cealed, etc 

It  becomes  necessary,  in  settling  the  primary  question, 
to  differentiate  between  the  two  different  arrangements 
under  which   the  shipments   in  question  were   made   and 

to  determine  whether  or  not  the  shipments 

*•  V^rl-^r-     to  the  favored  shippers  ..ere  local  or  inter- 

crimination       gtato  iu  charactcr.     If  the  shipments  were 

an   rates.  ^ 

interstate  in  character,  then  plaintiff's  coun- 
sel practically  concede  that  there  can  be  no  recovery 
because,  although  the  rate  charged  for  that  part 
of  the  haul  in  Iowa  was  less  than  the  local  distance  tariff, 
still  there  was  no  unlawful  discrimination.  It  is  neces- 
sary,  then,  in  the  first  instance,  for  plaintiff  to  show  that 
there  were  two  shipments  instead  of  one,  and  that  the  first 
shipment  covered  the  same  territory  in  which  the  packing 
company  was  oJ)erating,  and  applied  to  like  shipments  to 
those  made  by  the  plaintiffs.  Upon  this  proposition  we 
think  that  there  was  enough  testimony  to  take-  the  case  to 
the  jury.  A  jury  would  have  been  authorized  to  find 
that  under  the  first  an-angement  the  railway  company 
transported  hogs  to  parties  who  were  buying  in  the  local 
market  at  Valley  Junction,  for  nothing  or  without  any 
charge  being  made  for  the  haul,  while  at  the  same  time 
exacting  local  distance  rates  from  the  packing  company 
upon  substantially  similar  shipments.  The  mere  fact  that 
these  local  buyers  sorted  the  hogs  and  afterward  shipped 
the  bulk  thereof  on  their  own  account  to  persons  outside 
the  state  does  not  change  the  rule.  The  shipment  did 
not  become  interstate  until  the  hogs  were  *  accepted  by 
the  railway  company  at  Valley  Junction  for  shipment 
outside    the    state.     The    unloading    at    Valley    Junction 
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and  the  reshipping  from  that  point  did  not  change  the 
rule,  although  these  local  buyers  intended  to  make  the 
bulk  of  the  shipments  from  Valley  Junction  to  dome  point 
outside  the  state.  The  fact  that  the  rate  would  have  been 
the  samje  had  the  shipment  been  made  from  the  point  of 
origin  to  the  ultimate  destination  of  the  hogs  does  not 
change  the  rule;  for  in  the  one  case  the  buyers  were  in 
direct  competition  with  the  packing  company  at  Valley 
Junction  and  at  any  other  point  in  the  state  to  which  ship- 
ments m'ijght  be  made  by  them.  Appellees  counsel  prac- 
tically concede  th-at  if  there  were  two  shipments,  one  from 
point  of  origin  to  Des  Moines  and  the  other  from  Des 
Moines  to  some  point  without  the  state,  then  there  was 
a  discrimination  against  all  buyers  at  the  Valley  Junction 
market  or  elsewhere  where  they  were  thrown  into  com- 
petition with  these  buyers  at  Valley  Junction.  These 
views  find  support  in  the  following,  among  other  cases: 
Gulf  By.  V.  Texas,  204  U.  S.  403  (27  Sup.  Ct.  360,  51 
L.  Ed.  540);  Coe  v.  Errol,  116  U.  S.  517  (6  Sup.  Ct. 
475,  29  L.  Ed.  715) ;  Penn  R.  Co.  v.  Knight,  192  TJ.  S 
21  (24  Sup.  Ct.  202,  48  L.  Ed.  325)  ;  General  Oil  Co.  v 
Grain,  209  II.  S.  211  (28  Sup.  Ct  475,  52  L.  Ed.  754) 
Augusta  Co.- v.  Railroad,  5  Ga.App.  187  (62  S.  E.  996) 
State  V.  Mo.  Pac.  81  Ifeb.  15  (115  IST.  W.  614);  Ala 
Ry.  Co.  V.  Mississippi  Com.,  203  U.  S.  496  (27  Sup 
Ct.  163,  51  L.  Ed.  289);  Ala.  Co.  v.  Com.,  86  Miss.  667 
(38  South.  356).  We  shall  not  take  the  time  to  quote 
from  these  cases,  as  they  are  available  to  the  profession 
in  general  and  are  in  line  with  our  conclusions. 

II.  As  to  the  shipments  made  during  the  second 
period,  we  are  quite  as  well  convinced  that  they  were  inter- 
state and  not  discriminatory  in  character.     True  the*  ulti- 

wnate   destination   was   not  known   until   the 

arrival   and   sorting  of  the   hogs   at   Valley 

Junction;    but   they   were    all    destined    to   points    outside 

of  the  state   and  were  accepted  by  the  carrier  with  this 
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understanding.  The  unbading,  sorting,  and  reloading  was 
to  determine  the  exact  point  of  ultimate  destination  and 
to  get  the  advantage  of  the  double-decked  cars.  The  hogs 
were  at  all  times  purchased  for  and  belonged  to  Squires  & 
Co.,  and  they  could  not  be  diverted  to  points  within  the 
state  or  delivered  to  any  one  other  than  Squires  &  Co. 
or  to  persons  authorized  by  them  to  receive  them.  These 
shipments  were  not  made  under  the  same  or  similar  oir- 
cumdtances  to  those  made  by  the  packing  company,  the 
sales  to  the  ultimate  purchaser  were  not  in-  competition 
with  it,  and,  so  far  as  shown  it,  the  packing  company  had 
no  interstate  shipments  of  live  hogs  to  make  in  competition 
with  Squires  &  Co.  and  was  not  at  any  time  denied  the 
same  rates  for  like  shipments.  Moreover,  under  its  two 
contracts  for  rebates  on  shipments  made  of  the  finished 
product  to  eastern  markets,  the  rates  were  equalized  and 
the  packing  company  was  placed  at  no  disadvantage  on 
its  manufactured  goodls  in  the  markets  where  it  came  in 
competition  with  Squires  &  Co.  or  other  eastern  packers. 
The  arrangement  at  Valley  Junction  was  a  sort  of  milling 
in  transit  agreement,  which  had  been  upheld  not  only 
by  the  Interstate  Commerce  Commission,  but  by  the  courts 
as  well.  See,  as  sustaining  these  views:  Laurel  Cotton 
Co.  V.  Railway  Co.,  84  Miss.  339  (37  South.  134,  66  L. 
R.  A.  453) ;  Central  Pine  Assn.  v.  nRailway  Co.y  10  Interst 
Com.  R.  193;  In  re  Unlawful  Rates,  8  Interst.  Com. 
E.  121. 

As  sustaining  the  proposition  that  the  rates  were  not 
discriminatory,  see:  I.  C.  C.  v.  Ala.  Ry.  Co.,  168  U.  S. 
144  (18  Sup.  Ct.  45,  42  L.  Ed.  414);  Texas  R.  R.  v. 
I.  C.  0.,  162  U.  S.  197  (16  Sup.  Ct  666,  40  L.  Ed. 
«40);  I.  C.  C.  V.  B.  &  0.  R.  R.,  145  TT.  S.  263  (12" 
Sup.  Ct  844,  36  L.  Ed.  699);  Parsons  v.  Railroad,  167 
TT.  S.  447  (17  Sup.  Ct  887,  42  L.  Ed.  231) ;  Conan  v. 
Bond  (C.  C.)  39  Fed.  54;  Knvdsen  v.  Railroad  Co., 
148  Fed.  974   (79  C.  0.  A.  46).     We  shall  not  stop  to 


124  Centkal  Teust  Co.  v.  Railway.     [156  Iowa 

quote  from  these  cases,  for  they  announce  well-settled  rules 
of  law  upon  the  question  of  discriminations.  This  con- 
clusion eliminates  all  shipments  made  under  the  second 
arrangement  to  which  we  have  referred. 

III.  The  railway  company  contends,  however,  that 
action  for  recovery  of  damages  for  discriminations  under 
the  first  arrangement  is  barred  by  the  statute  of  limitations, 

and  this  is  no  doubt  true,  had  the  railway 

4.  Same:  .       , 

Hixiitations:       compauv  pleaded  the  statute.     This  it  con- 

pleadings.  •/     j. 

tends  it  did,  but  we  find  no  such  plea*  It  is 
true  that  plaintiff,  the  packing  company,  presumably  per- 
haps to  save  its  petition  from  a  demurrer,  averred  that 
the  discriminations  practiced  against  it  prior  to  October, 
1904,  were  fraudulently  concealed  and  did  not  come  to 
its  knowledge  until  about  the  time  of  the  bringing 
of  this  suit.-  The  only  answer  to  the  petition  was  a  gen- 
eral denial.  Nothing  was  said  about  the  statute  of  limita- 
tions. Now,  under  this  general  denial  the  plaintiff  was 
not  required  to  prove  more  than  under  the  issues  would 
give  it  a  prima  facte  right  to  recover,  no  matter  what  it 
may  have  charged  in  the  petition.  Code,  section  3639,  and 
cases  cited  thereunder.  Again,  allegations  as  to  time  are 
not  as  a  general  rule  material,  and  plaintiff  may  prove  any 
other  date.  Code,  section  3613,  and  cases  cited.  If  one 
would  rely  upon  the  statute,  of  limitations,  he  must,  spe- 
cially plead  it.  Tredway  v.  McDonald,  51  Iowa,  663; 
JenJcs  V.  Lumber  Co.,  97  Iowa,  342;  McDonald  v.  Bice, 
113  Iowa,  44;  Belken  v.  Iowa  Falls,  122  Iowa,  430; 
Borghart  v.  Cedar  Rapids,  126  Iowa,  313.  Again,  section 
3563  of  the  Code  provides  that,  "when  any  of  the  matters 
enumerated  as  grounds  of  demurrer  do  not  appear  on  the 
face  of  the  petition,  the  objection  may  be  taken  by  an- 
swer,^' and  in  Robinson  v,  Allen,  37  Iowa,  27,  it  is  said 
that,  if  the  statute  of  limitations  is  not  set  up  in  tho 
answer,  it  can  not  afterward  be  relied  upon.  Defendant 
says  that  to  do  more  than  it  did  would  amount  to  nothing 
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more  than  stating  a  conclusion  of  law.  While  it  may  be 
that  such  a  pleading  would  be  conclusion  of  law  from  facts 
pleaded  or  admitted^  yet  as  applied  to  certain  defenses  as 
tlie  plea  of  the  statute  of  limitations  a  conclusion  is  proper 
pleading.  If  raised  by  demurrer  it  is  a  conclusion,  and  if 
the  petition  is  not  vulnerable  to  a  demurrer  the  statute 
expressly  says  that  the  objection  may  be  taken  by  answer. 
Without  a  plea  of  the  statute  plaintiff  was  not  required  to 
prove  the  alleged  fraudulent  concealment,  for  it  was  not 
necessary  to  entitle  it  to  recover  unless  the  plea  of  the 
statute  was  interposed.  We  do  not  think  the  answer 
sufficiently  raises  the  bar  of  the  statute  of  limitations. 

IV.  But  one  question  remains,  or  rather  two  ques- 
tions involved  in  the  one:  Was  the  packing  company  in- 
jured by  the  'discriminations  under  the  first  arrangement^ 

and,  if  so,  to  what  amount?     The  action  is 

crimination        not  cx  cotitractu  but  cx  dcUcito,  and  the  pack- 
in  rates:  dam-     , 

ages:  who         mg  company,  if  it  recovers  at  all,  must  do  so 

may  recover.  ^  r      ^7  7 

in  its  own  right  and  not  because  it  made  a 
contract  in  the  name  of  or  for  the  benefit  of  another  who 
was  damaged  by  the  breach  of  that  contract.  The  action  is 
not  for  the  benefit  of  another,  but  to  recover  three  times 
the  amount  of  damages  sustained  by  it  as  the  injured  party. 
On  the  one  hand,  it  is  contended  that,  as  the  packing 
company  paid  the  freight  on  hogs  shipped  to  it  during  the 
time  covered  by  the  first  period,  it.  is  entitled  to  the  full 
amount  of  the  freights  paid  by  it  from  the  common  terri- 
tory, and  that  this  should  be  trebled.  On  the  other  hand, 
the  railway  company  contends  that  as  the  hogs  which  were 
shipped  to  the  packing  company  were  f.  o.  b.  Des  Moines,^^ 
the  shipper  paying  the  freight  or  in  all  cases  suffering  the 
amount  thereof  to  be  taken  from  the  purchase  price  before 
it  was  remitted  by  the  packing  company  to  the  shipper, 
the  packing  company  sustained  no  loss;  that  the  loss  was 
the  shipper's  and  that,  if  plaintiff  is  permitted  to  recover, 
the  railway  company  might  again  be  held  liable  to  the 
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shippers.  Although  the  record  is  very  voluminous  and 
covers  practically  every  point  in  the  case,  there  is  no  proof 
that  the  packing  company  had  to  pay  the  original  shipper 
more  for  his  hogs  because  of  the  f.  o.  b.  Des  Moines  ship- 
ment than  its  competitors  were  paying  during  the  first 
arrangement.  We  can  not  assume  without  proof  that  such 
were  the  facts.  The  competitors  at  Valley  Junction  may 
have  had  this  much  more  profit,  paying  no  more  for  the 
•hogs  at  place  of  shipment  than  the  packing  company  even 
where  the  shipper  paid  the  local  freight,  but  the  question 
is :  Is  this  loss  of  profits  the  measure  of  plaintiff's  recovery 
under  the  allegations  of  the  petition,  from  which  we  have 
elaborately  quoted  in  order  that  all  the  questions  pre- 
sented may  be  thoroughly  understood.  This  to  our  minds 
presents  the  most  doubtful  question  in  the  case.  Few,  if 
any,  authorities  are  cited  on  either  side  upon  this  propo- 
sition. 

In  Union  Pacific  22.  B.  v.  Ooodridge,  149  U.  S.  680 
"(13  Sup.  Ct.  970,  37  L.  Ed.  896),  the  court,  speaking 
through  Mr.   Justice  Brown,   said: 

The  statute  recognizes  the  fact  that  it  is  no  proper 
business  of  a  common  carrier  to  foster  particular  enter- 
prises or  to  build  up  new  industries;  but,  deriving  its 
franchise  from  the  Legislature,  and  depending  upon  the 
will  of  the  people  for  its  very  existence,  it  is  bound  to 
deal  fairly  with  the  public,  to  extend  them  reasonable  facili- 
ties for  the  transportation  of  their  persons  and  property, 
and  to  put  all  its  patrons  upon  an  absolute  equality.  Sco- 
field  V.  Railway,  43  Ohio  St.  571  (3  K  E.  907,  54  Am. 
St.  Eep.  846) ;  Sandford  v.  Railway,  24  Pa.  St  378  (64 
Am.  Dec.  667);  Messenger  v.  Pennsylvania  Railroad,  36 
K  J.  Law,  407  (13  Am^.  Eep.  457) ;  McDuffie  v.  Portland,  ' 
etc.,  R.,  52  K  TL  430'  (13  Am.  Rep.  72).  So  opposed 
is  the  policy  of  the  act  to  secret  rebates  of  this  descrip- 
tion, that  it  requires  a  printed  copy  of  the  classification 
and  schedule  of  rates  to  be  posted  conspicuously  in  each 
passenger  station  for  the  use  of  the  patrons  of  the  road, 
that  every  one  may  be  apprised,  not  only  of  what  the  com- 
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pany  will  exact  of  him  for  a  particular  service,  but  what 
it  exacts  of  every  one  else  for  the  same  service,  so  that 
in  fixing  his  own  prices  he  may  know  precisely  with  what 
he  has  to  compete.  .  •  .  The  seventh  and  last  assign- 
ment of  error  was  to  the  action  of  the  court  in  refusing  to 
grant  a  new  trial,  and  in  entering  a  judgment  on  the  ver- 
dict, because  there  was  no  sufficient  evidence  to  support  the 
verdict,  and  especially  to  sustain  it  as  to  the  amount  of 
damages.  Plaintiff's  evidence  had  shown  that  the  Marshall 
Company  had  been  receiving  a  rebate  upon  all  coal  trans- 
ported by  it  to  Denver,  which  was  not  allowed  to  its  com- 
petitors in  business,  and  the  damages  sustained  by  the 
plaintiffs  were  measured  by  the  amount  of  such  rebate, 
which  should  have  been  allowed  to  them.  The  question 
whether  they  lost  profits  upon  the  sale  of  their  own  coal 
by  reason  of  the  nonallowance  of  such  rebates  was  too 
remote  to  be  made  an  element  of  their  damages.  They 
were  entitled  to  the  same  terms  which  the  Marshall  Com- 
pany would  have  received,  and  damages  t6  the  exact  extent 
to  which  the  Marshall  Company  was  given  a  preference. 

This  case  seems  to  eliminate  the  question  of  profits. 
But  it  does  not  expressly  decide  the  proposition  now  before 
us.  The  references  made  by  appellant's  counsel  to  Elliott 
on  Railways,  sections  1559  and  1692,  give  no  aid  upon 
this  proposition,  and  the  only  case  which  even  touches  it 
which  has  been  called  to  our  attention  is  the  Goodridge 
case,  supra.  True  it  is  that  a  consignee  of  goods  may  as  a 
general  rule  under  the  laws  of  this  state  sue  the  carrier 
for  damages  due  to  delay,  injury,  or  destruction  of  the 
goods.  Bank  v.  Express  Co.,  127  Iowa,  1,  and  cases  cited. 
But  this  is  upon  the  theory  that  presumtively  the  consignee 
is  the  owner  of  the  goods,  title  having  passed  to  him  at 
least  inferentially  upon  delivery  to  the  carrier.  This  of 
course,  is  a  mere  presumption,  which  doubtless  may  be 
overcome  by  proof.  But,  however  that  may  be,  it  does 
not  necessarily  follow  that  the  consignee  of  goods  is  the 
person  injured  where  discrimination  in  rates  is  shown. 
Whether  or  not  he  is  so  injured  may  depend   upon   the 
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facts.  Presuznptivelj  he  is,  no  doubt,  the  person  injured; 
but  we  think  it  is  only  a  presumption,  and  that  if  the  tes- 
timony shows  he  suffered  no  injury,  no  recovery  may  be 
had.  The  question  reduced  to  its  last  analysis  is  pri- 
marily one  of  statutory  construction. 

What  is  meant  by  the  phrase,  "person  injured  thereby, 
for  three  times  the  amount  of  diamages  sustained  in  conse- 
quence," etc.  ?  Upon  this  proposition  we  have  discovered 
some  cases  which,  while  not  conclusive,  throw  some  light 
upon  the  proper  interpretation  of  the  statute.  Thus  in 
Atchison,  T.  &  8.  F.  B.  B.  v.  Ooetz  et  al.,  51  HI.  App. 
161,  it  was  held  that  the  actual  consignor  of  the  goods 
might  sue  to  recover  excessive  freight  charges,  although 
the  bill  of  lading  ran  in  the  name  of  another. 

In  Summers  v.  Southern  By.  Co.,  138  N.  C.  295  (50 
S.  E.  714),  the  Supreme  Court  of  North  Carolina  said: 

Ordinarily,  in  case  of  a  shipment  of  goods  by  a  rail- 
way to  a  person  who  has  ordered  them,  on  delivery  to 
the  railway  the  company  receives  them  as  the  agent  of 
the  vendee  or  consignee,  and  such  person  would  be  the 
aggrieved  party  by  delay  in  forwarding.  But  in  this 
case,  by  the  terms  of  the  agreement  between  the  plaintiff 
and  Ward  &  Son,  the  plaintiff  was  not  to  get  credit  for 
the  returned  goods  till  they  were  received  by  Ward  &  Son. 
It  made  no  difference  to  this  firm  whether  the  goods  were 
returned  or  not.  They  had  their  account  against  the  plain- 
tiff, and  a  fair  interpretation  of  the  agreement  between 
*the  parties  is  that  no  credit  was  to  be  given  till  the  goods 
came  to  hand.  Until  this  occurred,  the  loss  of  the  goods 
would  have  been  the  loss  of  the  plaintiff,  and  he  alone  was 
interested  in  urging  the  shipment. 

By  a  statute  in  the  state  of  Indiana  telegraph  com- 
panies were  required  to  transmit  messages  impartially, 
and  the  act  provided  that  for  any  violation  the  company 
should  be  liable  to  the  party  aggrieved  in  a  penalty  of 
$100.      In   construing   this   penalty   clause   the    Supreme 
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Court  of  that  state,  in  Hadley  v.   W.   U,  Tel.   Co.,  115 
Ind  191  (15  K  E.  845),  said: 

So  faT  as  we  are  at  present  advised,  this  court  has 
uniformly  ruled  that  it  was  only  the  sender  of  a  telegraphic 
dispatch  who  could  recover  the  fixed  penalty  prescribed 
by  section  4176  (Rev.  St  1881),  supra,  for  a  violation 
of  its  provisions,  and  in  argument  the  correctness  of  these 
rulings  is  conceded.  See  Telegraph  Co.  v.  Brown,  108 
Ind.  638  (8  N.  E.  171),  above  cited.  But  it  is  now 
sought  to  be  maintained  that,  under  the  act  of  1885  (Acts 
1885,  c  48),  the  right  to  sue  for  and  reaover  the  fixed 
penalty  is  not  restricted  to  the  sender  of  the  dispatch,  but 
that  the  phrase  *any  party  aggrieved'  is  broad  enough  to 
include  as  well  the  person  to  whom,  or  corporation  to 
which,  the  dispatch  is  directed,  when  aggrieved  by  a  non- 
compliance with  the  requirements  of  that  act.  In  the  con- 
struction of  a  statute  authorizing  the  recovery  of  a  penalty, 
a  strict,  rather  than  liberal,  interpretation  ought  to  be 
given  to  its  provisrions;  and  in  such  a  case,  as  in  others* 
where  the  meaning  is  seemingly  obscure,  a  resort  may  be 
had  to  previous  legislation  on  the  same  subject.  Telegraph 
Co.  V.  Axtell,  69  Ind.  199;  Telegraph  Co.  v.  Roberts, 
87  Ind.  377;  Telegraph  Co.  v.  Mossier,  95  Ind.  29.  It 
is  true  that  the  fixed  penalty  is  imposed  for  the  breach  of 
a  duty  which  telegraph  companies  owe  to  the  public  gener- 
ally, and  not  as  damages  for  the  nonperformance  of  a 
contract  to  properly  transmit  a  dispatch.  But  such  a 
breach  of  duty  can  not  arise  until  after  a  telegraph  company 
has  either  entered  into  a  contract,  or  has  become  obligated 
to  transmit  the  dispatch.  The  generally  accepted  doctrine, 
both  in  this  country  and  in  England,  has  so  far  been 
that  it  is  only  the  sender  of  a  dispatch  who  occupied  that 
privity  of  contract  or  relation  with  the  telegraph  com- 
pany which  is  necessary  to  the  maintenance  of  a  suit  for 
the  statutory  pen-alty.  It  is  to  him,  and  only  to  him,  as 
the  holding  has  so  far  generally  been,  that  the  company 
directly  assumes  the  obligation  of  sending  the  dispatch 
in  the  manner  required,  and  under  the  restriction  imposed 
by  the  law.  This  is  well  illustrated  by  the  case  of  Tele- 
graph Co.  V.  Pendleton,  95  Ind.  12  (48  Am.  Rep.  692"), 
and  the  authorities  there  cited.     That  case  has  been  dis- 
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approved  by  the  Supreme  Court  of  the  United  States,  in 
so  far  as  it  treats  of  certain  interstate  relations  in  teleg- 
raphy; but  in  all  other  respects  it  remains  unimpaired. 
We  da  not  feel  at  liberty  to  hold  that  this  long  and  well- 
accepted  rule  of  decision  has  been  changed  by  the  act  of 
1885.  It  is  but  reasonable  to  suppose  that  if  the  Legis- 
lature had  intended  to  change  a  rule  so  well  defined,  and 
generally  recognized  by  the  courts,  it  would  have  done 
so  in  terms  more  direct  and  more  explicit.  The  principal 
object  of  the  first  section  of  the  act  in  question  evidently 
was  to  protect  the  interests  of  the  patrpns  of  telegraph 
companies  by  preventing,  so  far  as  is  reasonable,  any  dis- 
crimination between  them.  It  is  only  those  who  give  busi- 
ness to,  and  send  dispatches  over  the  wires  of,  a  telegraph 
company,  that  can  rightly  be  called  its  patrons,  within  the 
meaning  of  the  statute.  In  this  view,  it  is  only  those 
entitled  to  be  considered  as  the  patrons  of  such  a  company 
who  are  authorized  to  enforce  the  statutory  penalty  when 
it  has  been  incurred.  The  person  to  whom  a  dispatch  is 
«ent  can  not,  therefore,  become  a  party  aggrieved,  in  tlio 
sense  contemplated  by  the  act  under  consideration.  Any 
other  construction  might  result  in  a  multiplicity  of  suits 
to  recover  the  same  penalty.  See,  also,  Crosby  v,  Pers 
Marquette  B.  R.,  131  Mich.  288  (91  N.  W.  124). 

It  is  true  that  the  statute  now  before  us  provides  a 
penalty;  but  the  penalty  can  not  be  recovered  save  by  a 
party  injured,  and  the  amount  is  based  upon  the  actual 
damages  suffered  by  the  party  against  whom  the  dis- 
crimination is  made. 

Our  final  conclusion  is  that  the  question  is  finally  one 
of  fact.  If  the  consignee  of  the  goods  has  shown  that  he 
suffered  damage  by  reason  of  the  discrimination,  he  is 
entitled  to  recover;  otherwise  not  Doubtless  the  presump- 
tion is  that  a  consignee  who  pays  the  freight  is  the  party 
injured;  but,  if  the  freight  is  finally  collected  from  the 
consignor,  then  the  presumption  immediately  shifts,  and 
he  is  prima  facie  the  party  injured.  Here  the  packing 
company  paid  the  freight  in  the  first  instance;  but  it 
charged  the  amount  thereof  to  the  consignor's  account  and 
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deducted  the  same  from  the  purchase  price  of  the  hogs. 
If  there  was  any  discrimination,  the  party  presumptively 
injured  was  the   shipper,   who   actually  paid   the  freight 

We  shall  now  turn  to  the  record  to  discover  if  there 
is  any  testimony  sufficient  to  take  the  case  to  the  jury 
upon  the  proposition  that  the  packing  company  was  the 
person  injured.  The  testimony  shows  that  in  some  few 
instances  the  freight  paid  by  the  packing  company  was 
not  charged  back  to  the  shipper,  and  as  to  these  we  think 
plaintiff  made  a  prima  facie  case  for  recovery.  .  We  shall 
not  undertake  to  state  the  amount,  for  this  is  not  our  duty. 
As  to  these,  it  is  apparent  the  matter  ^ould  have  been 
submited  to  the  jury. 

One  of  plaintiff's  witnesses  stated  as  conclusion  that 
the  amount  of  freight  paid  by  the  packing  company  affected 
the  price  of  the  hogs  bought  by  it  to  the  amount  of  the 
in-freight;  but  he  also  said  that:  "The  prices  we  made  to 
our  shippers  were  based  on  th^  rates  at  Des  Moines.  Take, 
for  instance,  $6.50  a  hundred  pounds;  a  car  weighing 
20,000  pounds  would  come  to  $1,300.  If  the  rate  in  was 
thirteen  cents  a  hundred,  that  would  make  $26.  I  would 
pay  the  freight  to  the  railroad,  and  I  would  send  the 
shipper  a  check  for  $1,300  less  $26,  and  the  amount  that 
I  actually  paid  for  the  hogs  was  the  sum  of  these  two 
items,  or  $1,300." 

We  find  no  showing  as  to  amount  per  hundred  paid 
to  the  shipper  by  the  packing  company,  and  have  been 
unable  to  discover  the  basis  for  the  price  paid  by  tho 
packing  company  to  the  shipper.  Counsel  for  the  packing 
company  say,  in  their  brief,  that:  "The  freigh^  paid 
was  entered  into  and  made  a  part  of  the  actual  cost  of  the 
hogs  to  the  Agar  Packing  Company  at  Des  Moines.  This 
is  true  regardless  of  the  fact  as  to  whether  the  Agar 
Packing  Company  did  or  did  not  deduct  from  the  remit- 
tance to  the  shipper  the  in-freight  on  the  cargo  of  hogs 
received  from  him.     Clearly  the  freight  paid  entered  into 
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the  value  of  the  hogs  bought  by  the  Agar  Packing  Com- 
pany^ and  entered  into  the  cost  of  those  hogs  to  that  com- 
pany when  they  were  unloaded  in  its  yards  at  the  packing 
plant  in  Des  Moines.'^  But  this  is  a  mere  deduction  not 
based  upon  any  showing  as  to  the  actual  cost  of  the  hogs 
per  hundred  pounds,  -^gain,  they  say:  "The  real  truth 
of  the  matter^  as  shown  by  the  evidence,  is  that* the  ship- 
pers at  point  of  origin  sold  their  hogs  to  the  Agar  Packing 
Company  at  a  price  represented  by  the  difference  between 
the  freight  into  Des  Moines  from  points  of  shipment,  and 
the  Chicago  market  price  of  hogs,  so  that  neither  in  theory 
nor  in  fact,  is  there  any  foimdation  for  the  claim  that 
Agar  Packing  Company  did  not  pay  the  freight.  We 
have  already  pointed  out  in  our  principal  argument  that 
under  the  statute  the  remedy  is  granted  to  'the  person 
injured/  and  the  evidence  discloses  beyond  a  peradventure 
that  the  Agar  Packing  Company  was  the  person  injured 
by  the  discrimination  which  the  statute  forbids.'*  As- 
suming this  to  be  true,  it  does  not  necessarily  follow  that 
the  packing  company  was  discriminated  against;  but  we 
find  no  testimony  that  the  basis  of  the  price  to  the  shipper 
was  the  Chicago  market.  Wo  such  testimony  is  pointed 
out,  and  we  do  not  find  it  in  the  record.  However,  as 
there  were  some  freights  paid  by  the  packing  company 
which  were  not  repaid  or  refunded  or  charged  to  the  ship- 
per, the  trial  court  should  not  have  directed  a  verdict. 
The  ruling  on  that  part'  of  the  motion  relating  to  ship- 
ments made  since  July,  1904,  was  correct. 

In  closing  this  opinion  it  may  not  be  out  of  place  to 
say  that,  so  long  as  interstate  rates  of  freight  are  arbitrary 
and  empirical,  so  long  as  carriers  engaged  in  such  traffic 
may  establish  traffic  zones  covering  many  miles  and  in 
some  instances  an  entire  state,  and  so  long  as  local  tariffs 
are  on  a  distance  basis,  there  will  be  discriminations  not 
only  as  between  shippers  who  make  interstate  shipments, 
but  between   such   shippers    and   those   who   would  make 
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local  intrastate  shipments.  It  is  conceded  tliat  the  inter* 
state  rate  on  hogs  is  the  same  from  Des  Moines  or  Valley 
Junction  to  various  eastern  points  as  from  Council  Bluffs 
and  Omaha.  By  reason  of  that  fact  the  shipper  from 
Council  Bluffs  gets  his  hogs  carried  from  that  point  to 
Valley  Junction  free  of  charge.  And  the  universal  hold- 
ing has  been  that  unless  the  consignee  stops  his  interstate 
shipment  at  Des  Moines,  and  brings  his  product  in  direct 
competition  with  the  local  buyer  at  that  point,  there  is 
no  unlawful  discrimination.  Such  arrangements  have  no 
doubt  driven  many  factories  and  packing  plants  out  of 
Iowa  or  have  made  it  impossible  for  them  to  locate  in  this 
state,  although  near  the  source  of  raw  material;  and  this 
the  state  is  powerless  to  prevent.  The  remedy,  if  there  be 
any,  is  in  the  hands  of  the  carriers,  unless  Congress  sees 
fit  to  intervene  and  establish  a  distance  tariff  over  the  en- 
tire country.  This  remedy  may  be  entirely  too  drastic, 
and,  so  far  as  we  have  observed,  no  one  has  yet  been  so 
bold  as  to  suggest  this*  as  a  cure.  The  equivalent  of  a 
milling  in  transit  rate,  to  all  factories  and  plants  seems 
to  be  the  only  solution,  and  that  seems  to  have  been  given 
the  packing  company  in  question. 

Our  conclusion  does  not  exactly  agree  with  that  of  the 
learned  district  court,  and  from  what  has  been  said  it  is 
apparent  that  as  to  some  of  the  items  sued  for  the  case 
should  have  gone  to  the  jury.  As  to  others,  plaintiffs  have 
no  right  of  recovery. 

Affirmed  in  part,  and  reversed  in  part. 

EvANS^  J.  (dissenting  in  part). — ^I  want  to  concede 
that  the  majority  opinion  presents  on  the  whole  an  excel- 
lent analysis  of  this  voluminous  and  complicated  case.  I 
agree  with  it  in  the  main  and  am  somewhat  reluctant  to 
find  any  fault  with  it.  I  can  not  avoid  the  conviction, 
however,  that  we  are  not  justified  upon  this  record  in  the 
partial  reversal  of  the  order  of  the  trial  court     I  arrive 
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at  this  conclusion  from  two  or  three  points  of  view  which 
I  will  suggest  as  briefly  as  I  can. 

L  The  majority  opinion  holds  that  the  trial  court 
properly  withdrew  from  the  jury  all  items  based  upon 
transactions  subsequent  to  July  27,  1904.  In  this  view 
I  concur.  For  the  same  reason  I  think  the  trial  court 
properly  directed  a  verdict  as  to  the  items  preceding  such 
date.  I  think  the  substance  of  the  arrangement  under 
which  the  defendant  operated  was  essentially  the  same 
throughout  the  entire  period.  The  prominent  difference 
in  the  methods  employed  before  July  27,  1904,  and  after- 
wards  was  that  in  the  latter  period  the  Iowa  distance  tariff 
was  actually  paid,  and  the  amount  so  paid  was  applied  as 
a  credit  upon  the  interstate  rate,  whereas  in  the  earlier 
period  full  Iowa  distance  tariff  to  Valley  Junction  was 
actually  charged,  and  the  amount  so  charged  was  later 
applied  as  a  credit  upon  the  interstate  rate  in  all  cases 
where  the  hogs  were  destined  into  another  state.  The 
diminution  was  always  made  upon  the  interstate  rate  and 
never  upon  the  Iowa  rate.  Where  there  was  no  interstate 
rate,  there  was  no  diminution  or  discrimination  of  any 
kind.  The  essential  purpose  of  both  methods  was  to  ob- 
tain what  is  termed  in  the  majority  opinion  as  a  ^'milling 
in  transit  rate,"  for  interstate  shipments;  the  full  Iowa 
distance  tariff  to  Valley  Junction  being  in  all  cases  charged 
to  the  persons  for  whose  benefit  the  shipment  Was  made. 
The  charge  was  a  valid  liability.  There  was  therefore, 
in  all  cases,  a  period  of  time  after  the  arrival  of  the 
shipments  at  Valley  Junction  where  there  had  been  no 
violation  of  the  Iowa  law.  If  there  was  any  violation  of 
either  the  state  or  the  federal  law,  it  arose  afterward  in 
connection  with  the  reshipment  to  points  without  the  state. 
Clearly,  such  reshipment  was  interstate  shipment.  If 
the  interstate  rate  collected  thereon  was  reduced  by  the 
amount  already  paid  or  charged  as  the  Iowa  distance  tariff, 
the  legality  of  such  act  must  be  determined  under  the  fed- 
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eral  statute  and  not  under  the  Iowa  statute.  There  is  one 
feature  of  the  record  at  this  point  which  has  not  received 
mention  in  the  majority  opinion.  All  the  interstate  ship- 
ments made  from  May,  1901,  to  August,  1902,  were  made 
pursuant  to  an  arrangement  between  the  defendant  and 
Xingan  &  Co.  of  Indianapolis.  So  far  as  the  defendant 
is  concerned,  the  arrangement  between  it  and  Kingan  & 
Co.  was  precisely  the  same  as  that  entered  into  with  J. 
P.  Squires  &  Co.  in  1904.  Frank  Dodson  was  the  pur- 
chasing agent  for  Kingan  &  Co.  for  the  period  mentioned, 
whereas  Compton  was  the  purchasing  agent  for  Squires 
&  Co.  The  contract  between  Kingan  &  Co.  and  its  pur- 
chasing agent  was  somewhat  different  in  its  terms  from 
the  contract  between  Squires  &  Co.  and  its  purchasing 
agent.  However,  the  contract  in  each  such  case  was  a 
contract  between  the  principal  and  his  agent.  But  the 
relation  of  the  defendant  railroad  company  was  precisely 
the  same  as  to  each  principal.  From  August  17,  1902, 
to  March  1,  1903,  no  hogs  were  shipped  from  Valley 
Junction.  From  March  1,  1903,  to  March  1,  1904,  Comp- 
ton &  McKae  operated  under  the  same  arrangement  with 
the  defendant  as  Kingan  &  Co.  had  done.  They  were  local 
buyers.  But  the  arrangement  entered  into  was  applicable 
only  to  interstate  shipments.  This  arrangement  was  ter- 
minated March  1,  1904.  From  that  date  no  hogs  were 
shipped  from  Valley  Junction  until  the  arrangement  was 
entered  into  with  Squires  &  Co.  in  July,  1904.  Prior  to 
the  coDMnencement  of  this  suit,  the  plaintiff  served  a 
written  demand  upon  the  defendant  in  accordance  with  the 
requirements  of  section  2130  of  the  Code  of  1897.  The 
discriminations  charged  in  that  demand  were  confined  to 
those  made  in  favor  of  Squires  &  Co.  and  Compton  & 
McRae.  No  complaint  was  made  therein  as  to  any  dis- 
crimination in  favor  of  Kingan  &  Co.  or  of  Frank  Dodson. 
II.  It  is  held  in  the  majority  opinion  that  the  plain- 
tiff is  in. no  position  to  recover  as  for  freights  paid  and 
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charged  by  it  to  the  shipper.  In  other  words,  that  the 
defendant  in  such  a  case  is  liable,  if  at  all,  to  the  person 
in  whose  behalf  the  freight  was  paid.  With  this  view  I 
agree.  It  is  said,  however,  that  there  were  some  instances 
where  the  plaintiff  company  paid  the  freight  in  its  own 
behalf,  and  that  as  to  such  items  there  should  be  a  reversal 
of  the  order  of  the  trial  court.  I  think  the  record  before 
us  does  not  justify  a  partial  reversal  upon  that  ground. 
Mr.  Agar,  the  general  manager  of  the  plaintiff  company, 
testified  as  follows: 

The  prices  we  made  to  our  shippers  were  based  on 
the  rates  at  Des  Moines.  Take,  for  instance,  $6.50  a 
hundred  pounds;  a  car  weighing  20,000  pounds  would 
come  to  $1,300.  If  the  rate  in  was  thirteen  cents  a  hun- 
dred, that  would  make  $26.  I  would  pay  the  freight 
to  the  railroad  and  I  would  send  the  shipper  a  check 
for  $1,300  less  $26,  and  the  amount  that  I  actually 
paid  for  the  hogs  was  the  sum  of  these  two  items,  or  $1,300. 
The  number  of  hogs  bought  on  the  track  at  the  various 
places  of  origin  was  small  in  comparison  to  the  other 
method  of  buying ;  where  they  were  so  bought,  the '  in- 
freight  was  paid  by  the  plaintiff,  the  freight  following. 
It  would  not  be  advanced.  It  would  be  computed,  and 
we  would  pay  it,  and  the  price  paid  the  shipper  would  be 
based  upon  where  the  hogs  originated,  and  in  that  instance 
the  cost  would'  be  made  up  of  the  two  items.  Exhibit 
162  is  what  we  call  our  account  sales.  The  number  in- 
serted under  the  proper  heading  shows  the  number  of  ani- 
mals. The  notation  '2  CRIP'  means  cripples.  This  with 
the  65  is  footed  up  to  make  the  67.  There  was  one  dead. 
Under  the  'deduct'  is  $2  deducted.  This  was  probably 
on  account  of  something  wrong  with  one  of  the  hogs.  The 
price  $4.15  is  for  the  65,  for  the  sound  hogs.  For  the 
crippled  hogs  the  price  is  $3.25.  There  is  something 
added  on  account  of  the  dead  hogs.  This  makes  $815.82. 
Freight  is  opposite  the  words,  'less  freight,'  $15.55.  This 
amount  $15.55,  the  plaintiff  paid  the  railroad,  and  $800.27 
was  remitted  to  the  shipper.  TJie  plaintiff  made  no  pay- 
ments on  account  of  these  hogs  further  than  the  two  pay- 
ments that  have  been  referred  to,  one  to  the  railroad  and 
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the  other  to  the  shipper;  but  it  did  make  these  two.  This 
illustrates  the  way  in  which  the  payments  were  made 
when  the  hogs  were  bought  at  a  price  at  our  yards.  Tak- 
ing Exhibit  163,  the  nimiber  of  hogs  is  127,  indicating 
two  cars.  I  do  not  know  what  the  words,  *less  two 
stopped  at  Valley  Junction,'  mean.  ,  In  this  account  sales, 
we  find  the  memorandum,  ^we  pay,'  and  the  freight  is 
$43.61 ;  in  that  case  it  is  added.  The  amount,  $2,705.24, 
was  .paid  by  the  shipper  and  the  freight,  $43.61,  was  paid 
to  the  railroad  company.  This  illustrates  the  way  the 
account  sales  were  made  up,  where  the  memorandum  bore 
thp  notation  Ve  pay.'  These  are  the  cases  where  the 
hogs  were  bought  at  a  price  at  point  of  origin. 

Talbot,  one  of  the  purchasing  agents  of  the  plain- 
tiflF,  testified  as  follows: 

The  prices  I  gave  them  were  prices  delivered  at  Deg 
Moines,  and  I  bought  the  hogs  delivered  there.  Freight 
was  deducted  from  the  proceeds,  but  I  do  not  know  who 
paid  it.  I  made  out  a  bill  showing  the  freight  deducted. 
The  shipper  does  not  pay  it,  and  I  don't  know  who  does 
pay  it  unless  the  packing  house  does.  If  a  man  shipped 
a  carload  of  hogs,  and  we  agreed  to  pay  him  4^/^  cents 
we  remitted  to  him  on  the  basis  of  4^^  cents  after  deduct- 
ing the  amount  of  the  freight  on  the  hogs  from  the  point 
of  origin  to  the  Agar  Packing  Company. 

Only  two  instances  are  made  to  appear  in  this  record 
where  the  plaintiff  purported  to  pay  the  freight  on  its 
own  account.  These  two  items  amount  to  $63.  In  view  of 
the  fact  that  this  suit  is  brought  for  $350,000  upon  more 
than  7,000  items,  these  two  items  become  comparatively 
insignificant.  The  appellant  has  not  asked  a  reversal  upon 
this  ground.  There  is  also  a  feature  of  the  record  which 
presents  a  very  substantial  reason  why  a  reversal  should 
not  be  had  for  these  small  items.  The  written  demand 
served  by  plaintiff  upon  defendant  preliminary  to  the  suit 
to  which  reference  has  already  been  made  contains  the 
following  tender  of  credit:  "The  undersigned  further 
notifies  you  that  the  amounts  heretofore  paid  by  you  to 
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the  undersigned  on  account  of  such  (liscrinaiination  may  be 
credited  by  you  upon  the  amount  hereby  demandted;  such 
credit  is  not  now  made  by  the  undersigned  because  the 
undersigned  is  not  advised  of  the  amounts  of  the  payments 
so  made  by  you."  The  foregoing  provision  has  reference 
to  a  certain  contract  between  plaintiff  and  defendant  in 
relation  to  interstate  shipments  of  manufactured  products 
which  contract  is  referred  to  and  set  out  in  part  in  the 
majority  opinion.  It  appears  from  the  testimony  of  Mr. 
Agar  that  the  plaintiff  company  received  from  the  defend- 
ant in  adjustments  under  -this  contract  not  less  than 
$10,000  nor  more  than  $20,000.  This  is  the  credit  which 
is  tendered  in  the  written  demand  as  above  indicated. 
In  view  of  this  voluMary  tender  which  appears  in  the 
record,  it  ought  to  be  deemed  sufficient  to  absorb  the  small 
items  upon  which  liability  might  otherwise  be  predicated. 
III.  I  am  not  satisfied  with  the  discussion  of  the 
majority  on  the  subject  of  the  statute  of  limitations.  I 
agree  that  the  statute  of  limitations  is  an  affirmative  de- 
fense and  must  be  pleaded  as  such.  I  may  add  that  it  is 
governed  by  the  same  statute  that  applies  to  other  affirma- 
tive defenses.  If  the  petition  shows  upon  its  face  that 
the  cause  of  action  is  barred  bv  the  statute  of  limitations, 
the  plea  of  the  statute  may  be  interp<^8^d  by  demurrer. 
A  failure  to  demur,  however,  does  not  waive  it  under 
our  present  statute,  and  it  may  be  interposed  by  answer. 
If  the  petition  upon  its  face  does  not  show  the  cause  of 
action  to  be  barred,  theil  of  course  no  demurrer  will  lia 
In  the  case  before  us  the  petition  shows  upon  its  face 
that  a  part  of  the  cause  of  action  would  be  barred  by  the 
statute  of  limitations  except  for  the  affirmative  allega- 
tions in  the  petition  pleaded  in  avoidance  of  such  bar. 
Clearly  a  demurrer  to  the  petition  would  not  lie.  Would 
an  affirmative  defense  based  whoUv  upon  the  statute  of 
limitations  lie  to  such  petition?  If  so,  we  are  driven  in- 
to an  illogical  position.     The  question  is  governed  by  sec- 
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tions  3563,  3566,  and  3629.  Section  3566  provides  what 
an  answer  shall  contain.  Only  subdivision  4  thereof  is 
applicable  to  the  plea  of  the  statute  of  limitations.  It 
provides  as  follows:  (4)  "A  statement  of  any  new  matter 
constituting  a  defense.  .  .  ."  Under  this  section  the 
statute  of  limitations  is  pleadable  as  a  distinct  and  affirm- 
ative defense.  If  the  statute  as  pleaded  does  not  present 
of  itself  an  affirmative  defense,  there  is  no  statutory  pro- 
vision for  pleading  it  at  all.  Section  3629  provides  for 
a  defense  "which  admits  the  facts  of  the  adverse  pleading 
but  by  some  other  matter  seeks  to  avoid  their  legal  effect." 
This  is  confession  and  avoidance.  Turning  now  to  the 
petition,  it  recognized  the  apparent  bar  of  the  statute  of 
limitations  and  pleaded  affirmatively  in  avoidance  there- 
of. On  this  question,  the  petition  itself  is  in  the  nature 
of  a  confession  and  avoidance.  Suppose  the  defendant 
had  undertaken  to  plead  the  statute  of  limitations  as  a 
separate  defense  in  its  answer,  what  affirmative  matter 
could  it  aVer?  It  could  aver  that  more  than  two  years 
had  elapsed  after  the  accruing  of  the  cause  of  action  and 
before  the  commencement  of  this  suit  and  that  the  cause 
of  action  was  therefore  barred.  Could  it  be  said  that 
this  plea  presented  a  good  defense  against  plaintiff's  cause 
of  action  as  pleaded  in  the  petition?  Suppose  the  plain- 
tiff should  demur  to.  such  division  of  the  answer  on  the 
ground  that  the  facts  pleaded  in  such  defense  in  support 
of  the  plea  of  the  statute  were  fully  avoided  by  the  alle- 
gations of  the  petition,  and  that  the  allegations  of  such 
division  of  the  answer  presented  therefore  no  defense  to 
the  petition.  Is  there  any  logical  escape  from  saying  that 
such  demurrer  would  be  good?  Where  a  plaintiff  chooses 
to  render  his  petition  invulnerable  to  a  plea  of  the  statute 
of  limitations  either  by  demurrer  or  answer,  by  alleging 
affirmative  matters  in  avoidance  thereof,  he  ought  not  to 
be  permitted  to  say  that  the  question  may  not  be  raised 
on  the  trial  at  the  close  of  his  evidence,   if  he  fails  to 
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prove  the  avoiding  facts.  Even  though  he  fail  to  prove 
the  avoiding  facts^  his  petition  stands  as  invulnerable  as 
ever  as  a  question  of  pleading.  In  this  case  the  defendant 
raised  the  question  of  the  statute  of  limitations  at  the  close 
of  plaintiff's  evidence  in  the  only  manner  logically  open 
to  it.  The  petition  itself  tendered  issue  upon  the  avoiding 
facts,  and  plaintiff  failed  to  prove  them.  Defendant's 
motion  was  in  the  nature  of  a  demurrer  to  the  evidence^  The 
failure  of  the  evidence  did  not  entitle  him  to  demur  to  the 
petition^  for  that  remained  as  unassailable  as  before.  If  the 
plaintiff  had  withdrawn  his  allegations  as  to  fraudulent 
concealment  upon  his  failure  to  prove  the  same,  a  some- 
what different  question  would  be  presented. 

The  fact  remains  that  the  plea  of  the  statute  of 
limitations  was  specifically  urged  by  the  defendant  as  a 
ground  for  a  directed  verdict  in  the  court  below  as  soon, 
as  the  plaintiff  rested  its  case,  and  that  plaintiff  so  rested 
without  making  any  proof  of  the  allegations  which  ren- 
dered its  petition  invulnerable  to  that  plea,  either  by 
demurrer  or  affirmative  defense.  The  majority  opinion 
holds,  in  effect,  that  under  no  circumstances  can  the  statute 
of  limitations  be  made  available  in  this  way.  To  so  hold 
is  to  my  mind  both  technical  and  illogical,  although  not 
without  support  in  authority.  Nor  are  we  required  to  so 
hold  by  any  mandatory  provision  of  the  statute.  Nor 
can  I  find  anything  in  our  past  holdings  to  cover  such 
ease  as  this.  The  majority  opinion  treats  the  allegations 
of  the  petition  charging  fraudulent  concealment  as  mere 
surplusage,  pleaded  iniadvertently  or  otherwise.  If  they 
can  be  deemed  as  such,  of  course  they  need  not  be  proved. 
But  it  is  too  plain  for  argument  that  these  allegations 
were  not  pleaded  inadvertently,  nor  can  they  be  deemed 
as  surplusage.  They  were  manifestly  pleaded  for  the 
express  purpose  of  preventing  a  plea  of  the  statute  of 
limitations.  They  served  the  intended  purpose  of  the 
plaintiff.     On  what  logical  theory  can  they  be  treated  as 
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surplusage  after  their  work  is  fully  done  ?  It  was  held  in 
McDonald  v.  Bice,  113  Iowa,  44,  that  the  defense  of  the 
statute  of  limitations'  ^^is  a  confession  and.  avoidance/' 
How  could  the  defendant  confess  and  avoid  the  petition  as 
drawn? 

In  Borghaxt  v.  Cedar  Rapidsy  126  Iowa,  317,  it  was 
held  that:  "The  bar  of  the  statute  must  be  made  an  issue^ 
and  it  seems  hardly  necessary  to  say  that  a  motion  to  direct 
a  verdict  is  necessarily  based  on  the  issues  as  previously 
joined  and  the  evidence  bearing  thereon.  By  failing  to 
make  the  statute  of  limitations  an  issue  in  the  case,  that 
defense  was  waived."  In  the  case  before  us,  the  plaintiff 
voluntarily  tendered  the  issue  and  confined  it  to  the  avoid- 
ing facts  pleaded  by  itself.  If  in  this  state  of  the  plead- 
ings we  still  apply  the  general  rule  that  the  statute  of  limita- 
tions must  be  affirmatively  pleaded  by  the  defendant,  we 
are  adopting  an  illogical  position  without  any  necessity 
for  it. 

Turning  to  the  authorities,  they  are  in  much  confu- 
sion on  the  subject  of  pleading  in  the  presence  of  the 
statute  of  limitations.  In  some  jurisdictions  it  has  been 
held  that,  when  a  plaintiff  brings  his  action  after  the  ex- 
piration of  a  statutory  period  of  limitation,  it  is  incumbent 
upon  him  in  the  first  instance  to  plead  the  avoiding  facts 
in  his  petition  and  to  prove  the  same  on  the  trial.  Hum- 
phrey  v.  Carpenter^  39  Minn.  115  (39  N.  W.  67)  ;  Morrill 
V.  Little  Falls,  63  Minn.  371  (55  N.  W.  649,  21  L.  R  A. 
174) ;  Westervelt  v.  Filter,  2  Neb.  (Unof )  731  (89  K  W. 
994) ;  State  Bank  v.  Frey,  3  Neb.  (Unof.)  83  (91  N.  W. 
239);  Newman  v.  Linderholmy  68  Neb.  364  (94  N.  W. 
617).  On  the  other  hand,  it  has  been  held  in  other  juris- 
dictions that  it  is  not  proper  to  anticipate  in  the  petition 
the  defense  of  the  statute  of  limitations;  and  that,  if 
avoiding  facts  be  pleaded  in  the  petition,  they  will  not 
avail  the  plaintiff,  but  that  the  same,  in  order  to  be  available, 
must  be  pleaded  in  the  reply.     Concannon  v.  Smith,  134 
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Cal.  14  (66  Pac.  40) ;  Wall  v.  Chesapeake,  200  HL  66  (65 
N.  E.  632)  ;  Chmton  v.  Hughes^  181  111.  132  (54  N.  E. 
895).  In  some  jurisdictions  it  has  been  held  that  the  plea 
of  limitations  can  not  be  interposed  by  demturep  where 
the  statute  provides  that  it  shall  be  raised  by  answer.  Sat- 
ierlund  v.  Seal,  12  K  D.  122  (95  K  W.  5^8) ;  Hedges  v. 
Conger^  10  N.  Y.  St.  Rep.  42;  Orogan  v.  Valley  Co.y  30 
Mont.  229  (76  Pac.  211).  In  other  jurisdictions  it  has 
been  held,  under  a  like  statute,  that  the  term  "answer,^* 
as  used  in  the  statute,  will  be  construed  to  include  any 
pleading  presenting  an  issue  of  fact  or  law,  and  that  the 
plea  of  limitation  may  therefore  be  interposed  either  by 
answer  or  demurrer  or  by  a  special  exception.  Hopkins  v. 
Wrighty  17  Tex.  30;  Smith  v.  Fly^  24  Tex.  345  (76  Am. 
Dec.  109)  ;  Howell  v.  Howelly  15  Wis.  65 ;  Motes  v.  Oila 

/ 

Valleyy  8  Ariz.  60  (68  Pac  632);  Rivers  v.  Washingtony 
34  Tex,  267;  Sheldon  v.  Keokuk  &  Northern  (0.  0.)  8 
Fed.  769.  There  are  many  exceptional  cases  wherein  the 
general  rule  as  to  pleading  the  statute  of  limitations  has 
been  held  nonapplicable.  These  are  cases  where  the  defend- 
ant is  found  not  to  be  in  fault  in  failing  to  plead  the 
statute.  Dreutzer  v.  Baker,  60  Wis.  179  (18  N.  W.  776) ; 
Nelson  v.  Cooper,  108  Fed.  919  (48  C.  C.  A.  140) ;  OotU 
schall  V.  Melsingy  2  Nev.  186;  Dean  v.  Tuckery  58  Miss. 
487 ;  Bromwell  v.  Bromwelly  139  111.  424  (28  N.  E.  1057) ; 
Smith  V.  Cuffy  3  Nova  Scotia,  12. 

In  the  last  case  cited,  the  court  refused  to  enter  judg- 
ment against  a  defaulted  defendant  served  by  publication, 
upon  a  claim  which  appeared  on  its  face  to  be  barred  by 
the  statute  of  limitations.  As  will  be  seen  from  the 
examination  of  the  foregoing  authorities,  the  subject  of 
pleading  as  relating  to  the  statute  of  limitations  has  been 
churned  into  much  confusion  and  inconsistency.  This  is. 
to  be  accounted  for  in  part  by  the  fact  that  in  an  early 
day  the  courts  were  disposed  to  look  upon  the  defense 
of  the  statute  of  limitations  as  unconscionable.    They  there- 


Sept  1912]     Centbal  Teust  Co.  v.  Railway.  143 

fore  throttled  it  when  they  could  and  treated  it  as  fully 
waived  unless  the  defendant  set  it  up  promptly  and  accu- 
rately. It  was  not  permitted  to  set  it  up  even  by  amend- 
ment. This  condemnation  has  long  ago  passed  away,  and 
this  defense  is  now  recognized  as  having  its  own  substantial 
merit.  But  the  old  precedents  have  continued  to  obtrude 
themselves  into  the  decisions,  and  this  has  resulted  in 
excessive  technicality  without  any  apparent  reason  therefor. 
There  is  nothing  in,  our  own  statute  nor  in  ou^  previous 
decisions  which  puts  this  defense  in  dishonor  or  subjects  it 
to  any  rule  which  is  not  applicable  to  any  other  affirmative 
defense. 

There  is  a  further  consideration  at  this  point  that  ought 
not  to  be  overlooked.  We  are  awarding  a  partial  reversal 
as  to  a  few  items.  We  are  holding  also  that  these  items 
are  in  truth  barred  by  the  statute  of  limitations,  but  that 
the  defendant  has  failed  to  claim  the  benefits  of  the  statute 
in  a  proper  way.  The  case  must  therefore  be  remanded 
to  the  trial  Court  for  further  hearing.  Will  not  the  defend- 
ant then  be  entitled  to  avail  itself  of  the  statute  of  limita- 
tions by  appropriate  amendment?  Must  we  now  close  our 
eyes  to  the  self-evident  and  go  through  the  mere  form  of 
a  reversal  in  order  to  maintain  a  hard  and  fast  rule  as  to 
the  method  of  pleading  the  statute  of  limitations? 

In  view  of  the  implied  confession  and  avoidance 
pleaded  in  the  petition,  I  think  the  defendant  should  be 
deemed  to  have  sufficiently  raised  the  plea'  of  the  statute 
of  limitations  by  his  motion  at  the  close  of  the  evidence, 
and  that  the  plaintiff  was  in  no  manner  prejudiced  by  the 
method  adopted. 
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Fbohabdt    Bros,    and    Droge    Bros.,    v.    W.    A.    Duff, 

Appellant 

Statute  of  frauds:    when  question  of  fact.    Where  the  chief  pur- 

1  pose  of  a  promisor  is  to  promote  or  subserve  some  interest 
of  his  own  his  oral  promise  to  pay  the  debt  of  another  is  not 
within  the  statute  of  frauds,  even  though  the  original  debtor 
is  not  released;  but  where  his  object  is  to  become  a  surety  or 
guarantor  for  another  his  obligation  must  be  in  writing  to  be 
enforceable;  and  if  the  evidence  is  conflicting  as  to  whether  the 
promise  is  independent  or  collateral  the  question  is  f6r  the  jury. 

Trial:    withdrawal  of  counts:   exclusion  of  evidence  on  retrial. 

2  Where  certain  counts  of  a  petition  are  withdrawn  from  the  jury 
and  no  appeal  is  taken  from  the  court's  action  in  that  respect, 
it  is  proper  on  a  retrial  of  the  action  to  exclude  evidence  in 
support  of  the  withdrawn  counts. 

Evans,  J.,  dissenting  in  part. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  A.  B. 

Thornell,  Judge. 

Tuesday,  April  9,  1912. 

Action  on  alleged  oral  promise  by  defendant  to  pay 
to  plaintiffs  the  amount  of  certain  claims  held  by  plaintiffs 
against  one  Whitsett  The  defendant  relied  upon  the 
statute  of  frauds,  and  the  court  submitted  the  case  to  the 
jury  to  determine  whether  the  agreements  of  defendant 
were  original  and  absolute  undertakings  to  pay  to  plain- 
tiffs the  amounts  of  their  respective  claims  against  Whitsett, 
or  whether  it  was  a  collateral  undertaking  merely  to  see 
that  the  claims  against  Whitsett  were  paid,  if  he  did  not 
pay  them.  There  was  a  verdict  against  defendant  in  favor 
of  Frohardt  Bros.,  and  one  in  favor  of  defendant  against 
Droge  Bros.;  and  judgment  was  rendered  accordingly,  from 
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which  defendant  appeals  as  to  the  judgment  against  him, 
and  Droge  Bros,  appeal  from  the  judgment  as  against  them. 
Defendant's  appeal  having  been  first  perfected,  he  is 
treated  as  the  appellant. — Affirmed, 

Reed  &  Bobertsony  for  appellant. 

Flickinger.  Bros,,  for  appellees. 

McClain,  C.  J. — Frohardt  Bros,  and  Droge  Bros, 
held  two  separate  and  independent  claims  against 
one  Whitsett,  and  were  theatening  separately  to  attach 
Whitsett's  property,  consisting  of  a  livery  stock,  on  which 
defendant  had  a  chattel  mortgage,  and  of  which  he  had 
possession.  Thereupon  it  is  alleged  that  defendant  promised 
to  each  of  the  respective  creditors  of  Whitsett  that  if  they 
would  refrain  from  attaching  Whitsett's  property  in  de- 
fendant's hands  and  attacking  the  validity  of  defendant's 
mortgage  he  would  pay  their  respective  claims,  and  this 
action  is  founded  upon  such  oral  promises.  While  the 
causes  of  action  of  the  two  plaintiflFs  are  distinct  and 
separate,  they  were,  without  objection,  allowed  to  proceed 
as  co-plaintiffs  in  this  action.  By  separate  appeals,  the 
correctness  of  these  two  different  portions  of  the  final 
judgement  is  questioned.  The  appeal  of  the  defendant  from 
the  judgment  against  him  in  favor  of  Frohardt  Bros,  will 
be  first  considered. 

I.  There  was  evidence  tending  to  show  that  when 
Frohardt  Bros,  were  threatening  to  attach  the  property 
of  Whitsett,  including  the  livery  stock  of  which  the  defend- 
X.  Statutk  of        *^^  ^^^  possession,  at  least  the  greater  part 

PIAUDS: 

luestion 


I 


piAuos:  when    ^f  j^  covepcd  by  a  chattel  mortgage  to  defend- 
"^  ant,   the   defendant  urged  the  plaintiffs  not 

to   levy   the   attachment,    as   it   would    interfere   with   his 
(defendant's)  business,  and  also  injure  Whitsett,  and  that 

defendant   promised,    if   Frohardt    Bros,    would   not   levy 
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such  attachment,  he  (defendant)  would  pay  their  claim, 
and  that  Trohardt  Bros,  refrained  from  attaching  Whit- 
sett's  property  in  defendant's  hands,  but  did  subsequently 
secure  a  judgment  against  Whitsett  for  the  amount  of  their 
claim;  and,  further,  that  defendant  was  interfered  with  in 
his  possession  of  Whitsett's  property.  The  concrete  ques- 
tion now  presented  is  whether  a  finding  by  the  jury  that 
defendant  did  make  an  absolute  independent  agreement  on 
his  own  behalf  that  if  Frohardt  Bros,  did  not  levy  an 
attachment  on  "Whitsett's  property  in  defendant's  hands 
the  defendant  would  pay  the  amount  of  Whitsett's  claim 
to  Frohardt  Bros.^  and  compliance  with  such  agreement 
on  the  part  of  Frohardt  Bros,  was  sufficient,  notwithstand- 
ing the  statute  of  frauds,  to  justify  a  judgment  in  favor  of 
Frohardt  Bros,  against  defendant  on  his  oral  promise.  The 
same  question  in  another  form  is  involved  in  the  claim  for 
defendant  that,  under  the  evidence,  the  court  erred  in  leav- 
ing it  to  the  jury  to  say  whether  the  oral  promise  of  the 
defendant  to  pay  to  Frohardt  Bros,  the  amount  of  their 
claim  against  Whitsett  was  an  absolute  and  independent 
promise,  rather  than  a  collateral  promise  to  pay  Whitsett's 
debt. 

This  case  is  one  of  a  class  as  to  which  it  has  been 
difficult  for  the  courts  to  state  any  clear  and  consistent 
rule  for  the  application  of  the  statute  of  frauds,  so  far  as 
it  prohibits  the  introduction  of  oral  evidence  to  prove  a 
contract  to  pay  the  debt  of  another.  There  has  been  no 
difficulty  in  holding  that  agreements  of  guaranty,  whether 
made  before  or  after  the  guaranteed  debt  has  been  con- 
tracted, are  covered  by  the  statute,  even  though  based 
on  an  independent  consideration  of  detriment  to  the  creditor 
or  advantage  to  the  guarantor.  That  is  to  say,  adequate 
and  lawful  consideration  for  an  oral  contract  of  guarantee 
does  not  take  it  out  of  the  statute.  On  the  other  hand 
it  is  well  settled  (and  no  citation  of  authorities  in  support 
of  the  proposition  is  necessary)  that  an  independent  agree- 
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ment  on  a  distinct  consideration  to  assume  and  discharge 
the  debt  of  another  may  be  valid,  notwithstanding  the 
statute,  as,  for  instance,  where,  on  such  new  promise  the 
original  debtor  is  released,  or  where  the  promisor  agrees 
to  discharge  the  debt  of  another  in  consideration  of  his 
being  relieved  from  liability  for  his  own  obligation  to  the 
creditor,  to  whom  the  debt  of  such  other  person  is  owing. 
Thus  it  appears  that  there  may  be  a  binding  oral  promise 
to  pay  an  amount  due  to  the  promisee  from  a  third 
person,  if  supported  on  a  good  consideration,  but  that  not 
every  promise  to  pay  the  amount  due  from  another  to  the 
promisee,  although  supported  on  a  legal  and  adequate  con- 
sideration, is  enforceable.  The  distinction  between  these 
two  classes  of  cases  seems  to  be  this:  Does  the  promisor, 
for  a  consideration  of  advantage  to  himself,  make  an  abso- 
lute and  independent  promise  to  pay  the  amount  due  to 
the  promisee  from  a  third  person;  or  is  his  promise  to  pay 
the  amount  due  from  such  third  person  merely  collateral 
to  the  third  person's  obligation?  On  the  one  hand,  the 
release  of  the  original  debtor  is  sufficient  to  show  that  the 
promise  to  pay  his  debt  is  a  new,  original,  and  independent 
promisQ.  On  the  other  hand,  if  the  promisor  merely  under- 
takes to  pay  the  debt  of  another  in  the  event  that  such 
other  person  does  not  pay  it,  then  the  promise  is  collateral, 
and  the  legality  and  adequacy  of  the  consideration  does 
not  take  it  out  of  the  statute  of  frauds. 

While  there  was  at  one  time,  especially  in  the  English 
courts,  an  inclination  to  treat  as  collateral,  and  therefore 
as  within  the  statute  of  frauds  every  promise  to  pay  the 
amount  of  another's  debt,  the  unmistakable  weight  of  the 
more  recent  cases,  especially  in  this  country,  has  been  in 
favor  of  sustaining,  as  against  the  statute  of  frauds,  an 
oral  promise  to  unqualifiedly  And  absolutely  pay  another's 
debt  on  a  consideration  of  advantage  accruing  to  the 
promisor  from  such  a  promise.  As  was  said  in  Emerson  t\ 
Slater,  22  How.  28,  48  (16  L.  Ed.  360) : 


148  Fkohakdt  Bros.  v.  Duff.  [166  Iowa 

Cases  in  which  the  guaranty  or  promise  is  collateral 
to  the  principal  contract,  but  is  made  at  the  same  time, 
and  becomes  an  essential  ground  of  the  credit  given  to 
the  principal  debtor,  are,  in  general,  within  the  statute  of 
frauds.  Other  cases  arise  which  also  fall  within  the  statute, 
where  the  collateral  agreement  is  subsequent  to  the  execu- 
tion of  a  debt,  and  was  not  the  inducement  to  it,  on  the 
ground  that  the  subsisting  liability  was  the  foundation  of 
the  promise  on  the  part  of  the  defendant,  without  any 
other  direct  and  separate  consideration  moving  between  the 
parties.  But  whenever  the  main  purpose  and  object  of 
the  promisor  is  not  to  answer  for  another,  but  to  subserve 
some  pecuniary  or  business  purpose  of  his  own,  involving 
either  a  benefit  to  himself  or  damage  to  the  other  con- 
tracting party,  his  promise  is  not  within  the  statute,  al- 
though it  may  be  in  form  a  promise  to  pay  the  debt  of 
another,  and  although  the  performance  of  it  may  incident- 
ally have  the  effect  of  extinguishing  that  liability. 

And  in  Nugent  v.  Wolfe,  111  Pa.  471  (4  Atl.  15,  56 
Am.  Rep.  291),  this  language  is  used,  quoted  with  approval 
in  Bailey  v.  Marshall,  174  Pa.  602  (34  AU.  326): 

It  is  difiicult,  if  not  impossible,  to  formulate  a  rule 
by  which  to  determine,  in  every  case,  whether  a  promise, 
relating  to  the  debt  or  liability  of  a  third  person,  is  or  is 
not  .within  the  statute;  but,  as  a  general  rule,  when  the 
leading  object  of  the  promise  or  agreement  is  to  become 
guarantor  or  surety  to  the  promisee  for  a  debt,  for  which 
a  third  party  is  and  continues  to  be  primarily  liable,  the 
agreement,  whether  made  before  or  after  or  at  the  time 
with  the  promise  of  the  principal,  is  within  the  statute, 
and  not  binding,  unless  evidenced  by  writing.  On  the 
other  hand,  wh^n  the  leading  object  of  the  promisor  is  to 
subserve  some  interest  or  purpose  of  his  own,  notwithstand- 
ing the  effect  is  to  pay  or  discharge  the  debt  of  another, 
his  promise  is  not  within  the  statute. 

The  following  cases  stipport  the  general  proposition 
that,  if  the  leading  object  of  the  promisor  is  not  to  become 
surety  or  guarantor  of  another,  but  to  promote  or  sub- 
serve some  interest  of  his  own,  his  oral  promise  to  pay 
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the  amount  of  another's  debt  is  not  within  the  .statute  of 
frauds,  even  though  the  original  debtor  is  not  released: 
Tindal  v.  Touchberryy  3  Strob.  (S.  C.)  177  (49  Am.  Dee. 
637)  ;  Smith  v.  Delaney,  64  Conn.  264  (29  Atl.  496,  42 
Am.  St.  Rep.  181,  and  note) ;  Joseph' t;.  Smith,  39  Neb. 
259  (57  N.  W.  1012,  42  Am.  St.  Rep.  571) ;  Marrow  v. 
White,  151  K  C.  96  (65  S.  E.  746) ;  Lorick  v.  Caldwell, 
85  S.  C.  94  (67  S.  E.  143) ;  Mine  <&  Smelter  Supply  Co. 
V.  StocJcgrowers'  Bank,  173  Fed.  859  (98  0.  C.  A.  229) ; 
Oldenburg  v.  Dorsey,  102  Md.  172  (62  Atl.  576,  5  Ann. 
Cas.  841). 

If  the  evidence  is  in  conflict  as  to  whether  the  promise 
is  independent  or  collateral,  the  question  is  for  the  jury. 
Davis  V.  Patrick,  141  U.  S.  479  (12  Sup.  Ct.  58,  35 
L.  Ed.  826)  ;  McOowan  Commercial  Co.  v.  Midland  Coal 
&  Lumber  Co.,  41  Mont.  211'  (108  Pac.  655);  Johnson 
V.  Bank,  60  W.  Va.  320  (55  S.  E.  394,  9  Ann.  Cas.  893, 
and  note.  Some  of  the  more  recent  of  our  own  cases  on 
the  subject  support  the  rule  above  announced.  Pratt  v.- 
Fishwild,  121  Iowa,  642;  Blake  v.  Robinson,  129  Iowa, 
196 ;  Harlan  r.  Harlan,  102  Iowa,  701 ;  Carraher  v.  Allen, 
112  Iowa,  168;  Miller  v.  Adams,  142  Iowa,  515;  Helt  v. 
Smith,  74  Iowa,  667. 

It  is  true  that  in  some  of  these  cases  the  facts  involved 
did  not  necessarily  require  the  announcement  of  such  a 
rule  as  we  are  now  recognizing.  But  we  can  not  properly 
disregard  the  repeated  announcement  of  such  rule  as  hav- 
ing been  made  through  misapprehension  and  oversight 
Unless  there  are  cases  in  this  court  which,  as  applied  to 
the  facts  of  this  case,  necessarily  lead  to  a  different  result, 
we  should  give  heed  to  our  previous  repeated  statement  of 
a  general  principle  applicable  to  the  case,  although  it  may 
have  been  made  under  circumstances  not  giving  rise  to  the 
precise  question  now  before  us.  We  fail  to  find  among 
the  cases  in  this  court  relied  upon  for  appellant  any  deci- 
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sion,    as  to  this  branch  of  the  statute  of  frauds,  inconsistent 
with  the  general  proposition  already  stated.. 

In  Westheimer  v.  Peacock,  2  Iowa,  528,  the  statute 
of  frauds  was  applied  in  an  action  brought  against  a  father 
who  had  orally  promised  to  pay  his  son's  debt;  but  the 
court  said:  'There  is  nothing  to  show  that  the  defendant, 
when  he  made  the  promise,  had  in  view  or  secured  a  benefit 
which  accrued  immediately  to  himself.  On  the  contrary, 
his  object  was  to  obtain  forbearance  or  benefit  to  his  sou. 
If  for  his  own  benefit,  the  promise  would  not  be  within 
the  statute;  if  for  the  debtor,  it  would.  And  this  distinc- 
tion we  think  important,  and  one  that  is  clearly  recognized 
by  the  authorities."  In  Stemburg  v.  Callanan,  14  Iowa, 
251,  the  question  was  whether  the  defendant  partnership 
had  assumed  the  individual  debt  of  one  of  the  partners, 
and  the  court  held  the  partnership  was  not  bound,  because 
there  had  been  no  novation,  and  held  the  jury  should  have 
been  instructed  that  an  oral  promise  by  one  of  the  partners 
to  pay  the  individual  debt  of  another  partner  could  not  be 
established  by  parol;  but  the  question  of  the  statute  of 
frauds  was  not  otherwise  discussed.  In  Kauffman  v. 
HarstocJcy  31  Iowa,  472,  it  was  simply  held  that  an  agree- 
ment, upon  certain  contingencies,  to  step  into  the  place  of 
another,  as  to  his  debt,  and  to  hold  the  creditor  harmless, 
was  within  the  statute  of  frauds.  In  Dee  v.  Downs,  57 
Iowa,  589,  was  involved  only  the  question  whether  an 
agreement  to  become  surety  for  another  was  within  the 
statute.  In  Vaughn  v.  Smith,  65  Iowa,  579,  it  was  held 
that  there  was  no  new  and  independent  consideration  for 
the  oral  promise  to  answer  for  the  debt  of  another,  and 
that  it  was  therefore  within  the  statute  of  frauds.  In 
Walker  v,  Irwin,  94  Iowa,  448,  it  was  pointed  out  that 
the  oral  agreement  relied  upon  was  liot  an  original  agree- 
ment, but  one  .obligating  the  promisor  to  step  into  the 
place  of  the  debtor  and  pay  his  liability  upon  certain  con- 
ditions, and  that  it  was  therefore  collateral,  although  the 
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contingencies  contemplated  had  happened;  and  it  was  said 
that  the  defendant  received  no  personal  benefit,  so  that  *his 
obligatioti  was  without  consideration.  In  Schaffs  v.  Wentz^ 
100  Iowa,  708,  the  oral  promise  relied  upon  was  held  to 
be  collateral,  and  therefore  within  the  statute.  In  Oriffin 
Vm  Hoag^  105  Iowa,  499,  the  oral  promise  relied  on  was 
held  unenforceable,  because  a  mere  naked  promise,  without 
consideration  of  detriment  to  the  promisee  or  advantage 
to  the  promisor.  In  Winbum  v.  Fidelity  L,  &  B.  Ass^n,  110 
Iowa,  374,  it  was  held  by  a  divided  court  that  an  oral  ac- 
ceptance by  an  agent  of  orders  drawn  upon  him  for  his 
principal's  funds  woiild  not  render  his  principal  liable,  in 
the  absence  of  the  existence  of  funds  in  the  hands  of  the 
agent  out  of  which  the  orders  could  be  paid.  It  is  diffi- 
cult to  find  any  application  of  the  case  to  the  question  now 
under  consideration.  In  Regan  v.  Kirhy  140  Iowa,  302,  it 
was  held,  without  discussion,  that  reliance  by  the  promisee 
on  an  oral  promise  to  pay  the  debt  of  another  would  not 
render  such  promise  enforceable. 

None  of  these  cases  are  at  all  inconsistent  in  principle 
with  tlie  rule  that  an  oral  agreement,  entered  into  on  con- 
sideration of  benefit  to  the  promisor,  and  relied  upon  by 
the  promisee  to  his  detriment,  to  pay  to  the  promisee  the 
amount  of  the  claim  of  the  latter  against  a  third  person 
may  be  enforced,  without  regard  to  whether  the  effect  of 
the  agreement  is  to  release  such  third  person  from  his 
liability;  and  we  reach  the  conclusion  that  the  court  properly 
submitted  to  the  jury  the  question  whether  the  oral  promise 
of  the  defendant  to  pay  to  Frohardt  Bros,  theamoimt  of 
their  claim  against  Whitsett  was  an  original  and  inde^ 
pendent  obligation,  entered  into  on  account  of  anticipated 
benefit  to  defendant,  or  whether  it  was  merely  a  collateral 
agreement  to  pay  Whitsett's  debt,  and  that  the  judgment 
against  the  defendant  in  favor  of  Frohardt  Bros,  should 
be    affirmed. 

II.     The    appeal    of    Droge    Bros,    is    predicated    on 
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a  refusal  of  the  trial   court  to   allow   them  to   introduce 

evidence  on  two  other  counts  of  the  original  petition.    It 

Tbial-  with-       appears  that,  as  originally  filed,  the  petition 

oPcounts:      '  ^^^^  ^^  ^^^  counts,  oue  alleging  partnership 

S^fdeScTon      between    defendant    and    Whitsett,    and    the 

other  charging  fraud  and  conspiracy  between 
them  to  put  the  property  of  the  latter  beyond  the  reach  of 
creditors.  Subsequently  an  amendment  was  filed  to  the 
petition,  alleging  an  independent  promise  of  defendant  to 
pay  Whitsett's  debts  to  each  of  the  plaintiffs.  'When  the 
case  came  on  for  trial,  evidence  was  presented  in  behalf 
of  the  plaintiffs  under  the  petition  as  thus  amended,  but 
on  motion  of  defendant  the  court  withdrew  from  the  jury 
the  consideration  of  the  issues  raised  by  denial  of  the 
first  and  second  counts,  and  submitted  to  the  jury  only 
the  issue  as  to  an  independent  promise.  The  jury  dis- 
agreed on  this  submission,  and  when  the  case  came  on  for 
retrial  the  judge  held  that  the  previous  ruling  as  to  the 
first  two  counts  constituted  in  effect  an  adjudication,  and 
that  there  could  be  a  trial  only  on  the  third  count.  The 
record  afa  presented  for  Droge  Bros,  shows  that  the  trial 
court  found  a  determination  as  to  the  first  and  second 
counts  which  did  in  fact  constitute  an  adjudication,  and, 
if  so,  plainly  those  counts  were  not  proper  subject-matter 
for  further  evidence  in  the  case.  The  mistrial  was  only 
as  to  the  issue  arising  under  the  third  count;  that  is,  the 
amendment.  There  was  no  mistrial  as  to  the  first  and 
second  counts;  for  they  were  never  submitted  to  the  jury 
at  all. 

The  final  adjudication  may  consist  of  many  judg- 
ments, or,  when  the  claim  consists  of  several  parts  or 
items,  such  judgments  may  be  for  either  of  the  parts,  or 
any  specific  part  or  item,  of  such  aggregate  claim,  and 
against  him  on  the  other  part  thereof.  Code,  section 
37G9.  It  is  not  necessarv  now  to  determine  whether  the 
final  adjudication  as  to  the  first  and  second  counts  was  in 
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such  form  that  a  separate  appeal  might  have  been  prose- 
cuted from  it,  or  whether  it  was  an  incidental  ruling  of 
the  trial  court,  which  might  be  reviewed  on  appeal  from 
the  final  judgment.  No  separate  appeal  was  taken,  and 
on  the  present  appeal  there  is  no  claim  of  error  as  to  the 
ruling.  Under  these  circumstances,  Droge  Bros,  can  not 
complain  of  the  action  of  the  trial  court  in  refusing  to 
receive  evidence  on  the  last  trial  in  support  of  the  first 
two  counts  of  the  petition. 

The  judgment  of  the  trial  court  is  therefore,  on  both 
appeals.  Affirmed. 

Evans,  J.  (dissenting  in  part). — I  do  not  agree  to 
the  first  branch  of  the  majority  opinion.  It  goes  beyond 
any  previous  decision  of  this  court.  In  practical  effect, 
it  is  an  evasion  of  the  statute  of  frauds.  My  views  &re 
expressed  in  the  fonner  opinion  filed  in  this  case,  which 
can  be  found  in  132  N.  W.  31. 


In  the  matter  of  the  Statement  of  Consent  for  the  Sale  of 
Intoxicating  Liquors  in  Fort  Dodge,  Webster  County, 
Iowa,  R.  E.  Anderson,  et  al.,  v.  Board  of  Supervisors 
of  Webster  County,  Iowa,  Defendants,  T.  H.  Weight 
et  al..  Interveners,  Appellants. 

Intoxicating  liquors:    consent:   appeal:   intervention.    Any  citizen 

1  may  intervene  under  the  mulct  law,  on  an  appeal  to  the  District 
Court  from  a  finding  that  the  statement  of  consent  to  the  sale 
of  liquor  was  insufficient,  and  defend  the  action  of  the  board.        [ 

Same:    statement  of  consent:  withdrawals.    Withdrawals  of  sig- 

2  natures  from  a  statement  of  consent,  or  withdrawals  of  with- 
drawals, will  not  be  considered  after  the  board  has  begun  the 
canvass  of  the  petition. 

Appeahfrom  Webstej'  District  Courf.— ^Hon.   C.   G.   Lee, 

Judge, 
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Tuesday,  Apbil  9,  1912. 

The  facts  are  stated  in  the  opinion. — Reversed, 

M»  8.  Odle,  for  appellants. 

Price  &  Joycej  for  appellees. 

SiiEEWiN,  J. — In  December,  1910,  there  was  filed 
with  the  county  auditor  of  Webster  county  a  statement  of 
consent,  asking  that  the  sale  of  liquors  be  permitted  in  the 
city  of  Ft.  Dodge.  This  statement  had  1,198  signatures. 
Due  and  legal  notice  was  given  that  the  board  of  super- 
visors would  begin  the  canvass  of  said  statement  at  8 
o'clock  a.  m.,  January  14,  1911.  The  board  met  at  the 
designated  time,  for  the  purpose  of  canvassing  said  state- 
ment. Just  before  the  board  took  up  the  canvass  of  the 
statement,  206  written  withdrawals  from  said  statement 
were  filed,  204  of  which  were  afterwards  allowed,  which 
withdrawals  were  in  the  following  form,  so  far  as  samo 
are  material  to  our  present  inquiry:  "We  .  .  .  here- 
by request  that  our  signatures  be  removed  from  said  peti- 
tion and  not  counted  thereon,  nor  in  any  manner  con- 
sidered in  favor  of  said  petition."  After  these  withdrawals 
were  filed,  but  before  the  canvass  was  commenced,  twenty- 
one  withdrawals  of  withdrawals  were  filed,  and  on  the  same 
day,  but  after  the  canvass  was  commenced,  other  withdrawals 
of  withdrawals  were  filed.  The  board  did  not  complete  the 
canvass  on  the  14th,  and  adjourned  to  the  18th  of  Jan- 
uary. On  that  day,  additional  withdrawals  of  withdrawals 
were  filed,  making  the  total  number  of  withdrawals  from 
withdrawals  seventy-nine.  The  board,  by  final  resolution,  re- 
jected all  of  the  withdrawals  from  withdrawals,  allowing  204 
of  the  withdrawals  from  the  statement,  and  found  the  state- 
ment insufficient,  because  it  did  not  bear  the  requisite  number 
of  signatures.  The  petitioners,  the  plaintiffs  herein,  appealed 
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to  the  district  courts  and  in  that  court  the  appellants 
herein,  the  interveners,  filed  a  petition,  asking  that  they 
be  allowed  to  intervene  and  resist  the  appeal  of  the  peti- 
tioners, Anderson  and  others,  and  they  were  permitted  to 

so  intervene.    The  case  was  then  tried  in  equity,  and  the 

•  

statement  of  consent  was  found  sufScient  by  the  district 
court;  the  court  holding  that  the  withdrawals  from  with- 
drawals should  be  considered  in  determining  the  number 
of  signatures  to  the  statement  of  consent.  The  interveners 
appeal  from  such  finding,  and  will  be  called  appellants 
herein*  The  petitioners,  ,  Anderson  and  others,  appealed 
from  the  order  permitting  the  appellants  to  intervene;  but 
they  will  be  designated  herein  as  appellees. 

The  appellees  contend  that  there  is  no  authority  in 

the  statute  for  the  intervention,  and  that  interveneTs'  appeal 

should  therefore  be  dismissed.    We  can  not  give  our  assent 

I.  iiTTozicATiiro     *^     ^^®     proposition.      The    mulct    statute 

•ent?^Ypp€a?:     throughout    rccoguizes    the    special    interest 

intervention,      therein  of  every  citizen,  and  has  attempted, 

at  least,  to  provide  a  way  by  which  any  citizen  of  the 
county,  wherein  the  protection  of  the  statute  is  sought  for 
the  sale  of  liquor,  may  test  the  legality  of  all  proceedings 
necessary  to  create  the  bar  provided  for  therein.  Section 
2450  of  the  Code  expressly  provides  that  any  citizen  of 
the  county  may  appeal  from  the  action  of  the  board  of 
supervisors  finding  the  statement  of  consent  sufficient;  and 
the  same  section  also  provides  for  an  appeal  by  any  party 
aggrieved  from  the  finding  of  the  board  that  the  state- 
ment is  insufficient  The  evident  purpose  of  the  statute  is 
to  give  the  citizen,  who  is  opposed  to  the  sale  of  intoxicat- 
ing liquors,  and  the  party,  who  wants  to  sell  it,  or  have  it 
sold,  under  the  provisions  of  the  mulct  law,  both  an  oppor- 
tunity to  be  heard  in  court;  and,  while  the  section  does 
not,  in  express  terms,  say  that  the  citizen  may  appear  in 
the  district  court  when  an  appeal  has  been  taken  from  an 
order  of  the  board,  finding  the  statement  insufficient,  was 
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think  that  the  spirit  and  real  intent  of  the  statute  is  to 
permit  the  citizen  to  defend  the  action  of  the  board  m  an 
appeal  which  shall  be  taken  by  the  other  side  of  the  con- 
troversy. See,  as  sustaining  this  view,  Hemmer  v»  Bonson^ 
139  Iowa,  210;  Brickley  v.  Westphal,  134  Iowa,  266. 
Furthermore,  as  the  mulct  statute  creates  in  every  citizen 
an  interest  as  to  whether  it  shall,  or  shall  not,  be  effective 
in  a  given  locality,  we  are  inclined  to  the  opinion  that  the 
interveners  were  properly  before  the  district  court,  under 
the  provisions  of  Code,  section  3594. 

The  city  poll  books  of  the  election  were  all  filed  in 
the  auditor's  office,  without  designation  by  the  clerks  or 
judges  of  election  as  to  which  were  especially  intended 
a.  SAire-  ^^^     permanent    record     in     tho     auditor's 

Jf**SJSnt:  office;  and  on  the  trial  the  district  court 
withdrawaii.  admitted  a  book,  or  books,  which  the 
auditor  had  marked  "City  Clerk's.'*  As  a  determina- 
tion of  the  correctness  of  this  ruling  can  not,  in  any  way, 
affect  the  result  in  this  case,  we  do  not  determine  the 
question.  Nor  do  we  determine  whether  the  twenty-one 
withdrawals  from  withdrawals,  which  were  filed  before 
the  canvass  was  commenced,  should  have  been  disregarded 
by  the  district  court,  as  they  were  by  the  board  of  super- 
visors; for,  even  if  it  be  conceded  that  they  were  properly 
considered  by  the  district  court  as  removing  from  the 
original  withdrawals  twenty-one  names,  it  could  not  change 
the  final  result  here.  All  of  the  other  withdrawals  from 
withdrawals  were  filed  after  the  canvass  of  the  statement 
had  been  commenced,  and,  under  the  rule  recently  an- 
nounced In  re  Consent  to  Sell  Intoxicating  Liquors  in  City 
of  Oskaloosa,  155  Iowa,  149,  they  should  not  have  been  given 
effect  by  the  court;  and  if  they  are  not  effective  to  change 
the  number  of  original  withdrawals  the  statement  of  con- 
sent was  insufficient.  The  papers  filed  as  withdrawals 
from  withdrawals  stated  that  the  original  withdrawals 
were  not  expressions  of  true  desire  in  the  matter,  and  "that 
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it  is  my  firm  and  final  desire  in  the  matter  that  my  name  re- 
main on  said  statement  of  consent,  and  that  I  be  counted  as 
such  by  the  board  of  supervisors  of  Webster  county,  Iowa, 
when  said  statement  is  canvassed."  Counsel  seek  to  avoid 
the  effect  of  the  holding  in  the  Oskaloosa  case  by  attempt- 
ing to  distinguish  between  the  two  forms  of  withdrawal 
from  withdrawal;  but  in  our  judgment,  no  such  distinc- 
tion can  justly  be  made.  The  effect  of  both  would  be  the 
same.  The  Oskaloosa  case  was  fully  considered,  and  we 
have  no  inclination  to  depart  from  the  rule  therein  an- 
nounced, after  full  discussion  in  the  opinion.  The  judg- 
ment of  the  trial  court  must  therefore  be  reversed. 


In  the  matter  of  the  Appeal  of  B.  W.  Mayden  from  the 
action  of  the  City  Cotji^il  of  the  City  of  Des 
Moines,  Iowa. 

Municipal   corporations:     assessment:    appeal.     On   appeal    from 

1  the  levy  of  a  paving  assessment  the  property  owner  can  not 
for  the  first  time  raise  the  question  of  the  validity  of  a  modifi- 
cation of  the  paving  contract 

Same:    contracts:  modification:  appeal:  review.    Where  the  modi- 

2  fication  of  a  contract  had  been  assented  to  and  its  provisions 
performed,  absence  of  the  signature  of  one  of  the  parties  was 
not  material  as  bearing  on  its  validity;  and  where  the  record 
on  appeal  failed  to  show  the  original  paving  contract,  or  whether 
payment  was  to  be  made  in  a  lump  sum  or  according  to  area, 
the  propriety  of  a  ruling  sustaining  a.  modification  of  the  original 
contract  could  not  be  reviewed. 

Same:    presumption:    objection  to  assessment.    Where  a  city  in- 

3  duced  a  contractor  to  modify  his  original  paving  contract  it 
will  be  presumed  that  the  modification  was  for  the  public  in- 
terest; and  where  the  agreement  as  modified  was  literally  car- 
ried out,  a  property  owner  objecting  to  an  assessment  must  first 
impeach  the  modification  before  he  will  be  heard  to  object  that 
the  original  contract  was  not  performed. 


158  Ik  He  Appeai.  of  Mayden.         [156  Iowa 

Appeal  from  Polk  District  Court. — ^Hon.  James  A. 

Howe,  Judge. 

Tuesday,  Afrxl  9,  1912. 

Appeai<  from  a  paving  assessment  ordered  by  the  city 
oonncil  of  Des  Moines.  Upon  a  hearing  in.  the  district 
court,  the  assessment  was  confirmed,  and  the  appeal  dis- 
missed. From  such  order,  the  property  owner  has  appealed 
to  this  court — Affirmed. 

R.  0.  Patioriy  for  appellant. 

Robert  Brennan  and  James  M.  Parsons^  ior  appellee. 

Evans,  J. — The  appellant  is  the  owner  of  property 
abutting  on  Thirty-Sixth  street  In  July,  1909,  after  due 
preliminary  proceedings,  the  city  council  of  Des  Moines 
ordered  an  asphalt  pavement  to  be  laid  on  Thirty-Sixth 
street  beginning  at  the  north  side  of  Grand  avenue  and 
extending  north  to  Woodland  avenue;  and  a  contract  was 
duly  let  to  that  effects  This  contract  was  fully  perlormed 
in  all  respects  save  in  the  alleged  failure  to  pave  the  inter- 
section of  Ingersoll  avenue.  ThQ  appellant  appeared  before 
the  city  council  and  made  Ihe  following  objection:  "Ob- 
jects to  the  levy  of  a  spe.cial  assessment  for  the  pavement 
in  front  of  said  property  for  the  reason  that  the  same 
was  not  constructed  in  accordance  with  the  plans  and 
specifications  contained  in  the  resolution  of  necessity  or 
in  the  contract  as  let  in  this:  That  the  contract  called  for 
the  paving  of  Thirty-Sixth  street  from  the  south  side  of 
Woodland  avenue  to  the  north  side  of  Grand  avenue,  and 
Thirty-Sixth  street  where  it  intersects  Ingersoll  avenue 
has  not  been  paved.  'Dated  this  22d  day  of  November, 
1909.     B.  W.  Mayden."     Appellant's  lot  is  located  near 
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Woodland  avenue  and  is  not  contiguous  or  adjacent  to 
IngersoU  avenue. 

At  the  trial  in  the  district  court,  the  appellant  intro- 
duced the  record  proceedings  and  rested.     These  proceed- 
ings are  concededly  regular  in  form.     They  were  in  no 
I.  MuKiciFAL        manner  assailed  in  the  objection  filed  before 
M^mmu*'    *^®  c^^y  council     No  direct  evidence  is  to 
'p^*^  be  found  in  the  record  before  us  to  the  effect 

that  the  IngersoU  avenue  intersection  has  not  been  paved. 
It  appears  only  inferentially.  We  have  before  us  the  plat 
upon  which  the  order  of  assessment  by  the  city  council 
was  based.  This  plat  indicates  that  the  intersection  of 
IngersoU  avenue  is  covered  with  railway  tracks.  The 
record  also  contains  a  purported  written  contract  between 
the  city  and  the  contractor  providing  for  the  modification 
of  the  original  contract  to  the  extent  of  omitting  the  pave- 
ment at  the  intersection  between  the  curb  lines  of  IngersoU 
avenue.  This  includes  an  apparent  distance,  according-  to 
the  scale  of  the  plat,  of  about  sixty  feet,  and  includes  that 
part  of  IngersoU  avenue  which  is  covered  by  the  railway 
tracks.  It  is  urged  in  argument  that  this  later  contract 
was  of  no  effect  because  it  had  not  in  fact  been  signed  by 
the  contractor.  Such  contract,  however,  was  in  no  manner 
challenged  in  the  proceedings  before  the  city  council  nor 
in  the  petition  filed  on  appeal  in  tl^e  district  court.  The 
appellant  therefore  is  in  no  position  to  raise  the  question 
here  for  the  first  time. 

We  may,  however,  say  that  if  the  contract  was  assented 
to  by  the  contractor,  and  its  provisions  were  acceded  to 
and  fuUy  performed  by  him,  the  absence  of  his  signature 
9  Sams-  con-  f^om  the  Writing  itself  is  not  very  material. 
cStfon :  "a^*^'  The  spccific  objcction  made  before  the  city 
pemi:  review,  gouucil  was  that  the  coutract  was  violated 
by  the  failure  to  pave  the  IngersoU  intersection.  But  the 
evidence  introduced  by  the  appellant  in  the  district  court 
disclosed  that  the  omission  of  this  intersection  was  in  ac- 
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cord  with  the  contract  in  its  modified  form.  There  is 
nothing  in  the  record  before  us  to  show  that  the  contract 
in  its  present  form  oould  not  have  been  properly  entered  into 
in  the  first  instance  with  this  contractor.  The  record  does 
not  contain  the  final  resolution  under  which  the  pavement 
was  ordered,  jior  does  it  contain  the  notice  to  bidders, 
nor  the  plans  and  specifications  upon  which  bids  were 
made  and  received.  The  original  contract  is  set  out  only 
partially.  It  is  not  set  out  to  the  extent  of  showing  the 
basis  of  compensation,  nor  whether  the  contractor  was  to 
be  paid  in  a  lump  simi  or  to  be  paid  per  square  yard 
according  to  the  area. 

We  can  not  say,  therefore,  upon  this  record,  that  there 
was  any  failure  upon  the  part  of  the  contractor  to  comply 
with  his  contract.  Nor  can  we  say  that  the  city  council 
exceeded  its  power  in  requesting  the  omission  of  the  rail- 
way crossing  from  the  operation  of  the  contract. 

Looking  at  the  case  from  another  point  of  view, 
whether  there  was  a  substantial  performance  of  the  con- 
tract on  the  part  of  the  contractor  was  a  mixed  question 

3.  Same-  ^^  ^^^  ^^^  ^^^^*     ^^^  aught  ths^  appears  in 

SbfwtTo^n^to'  this  record,  the  benefits  conferred  upon  ap- 
assessment  pell  ant,  and  the  burden  imposed  upon  him, 
were  in  no  manner  affected  by  the  omission.  The  record 
indicates  that  the  city  council  requested  the  omission,  and 
that  it  obtained  from  the  contractor  a  waiver  of  all  claims 
for  compensation  or  damages.  Presumably,  therefore,  the 
city  council  deemed  the  purported  omission  to  be  in  the 
public  interest. 

The  contract  in  its  modified  form  having  been  literally 
performed,  it  was  incumbent  upon  the  appellant  to  im- 
peach this  modification  by  proper  objection  and  evidence 
below  before  he  can  be  heard  here  to  say  that  the  original 
contract  was  not  performed. 

The  order  of  the  district  court  must  therefore  be 
affitTned, 
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Mat  Kaynob,  Appellant,  v.  The  City  of  Cedab  Falls, 
H.     Jacob    Pfeiffeb,    J.     £•     Thomas,     Michael 

BUBKE,    H.    W.    LaBSEN,    J.    W.    WiLIMEK,    ShEPHEBD 

Philpot,  M.  F.  Abey,  C.  M.  Overman,  Cedab  Falls 

Cement  Company  and  C.  H.  Wise. 

• 

Municipal  corporations:  coNSTRUcnoN  of  walks:  grade.  The 
I  statute  providing  that  a  permanent  sidewalk  shall  not  be  built 
until  the  bed  of  the  walk  has  been  graded  does  not  require 
that  the  bed  of  the  >walk  shall  be  precisely  at  grade ;  it  may  be 
desirable  that  the  top  of  the  walk  when  completed  shall  be  some- 
what higher  than  the  established  grade,  for  drainage  or  other 
reasons.  So  that  specifications  for  a  walk  providing  that  the 
city  should  make  the  excavation  necessary  to  bring  the  street  to 
grade,  the  contractor  to  make  such  excavations  as  would  be  dis- 
placed by  the  walk,  were  in  accordance  with  the  statute. 

Same:  assessments  for  cross  walks:  injunction.  The  statutes 
a  do  not  authorize  an  assessment  for  cross  walks  against  comer 
or  other  lots;  so  that  an  ordinance  requiring  the  owners  of 
comer  lots  to  constroct  their  walks  in  front  of  their  property 
through  to  the  curb  line,  was  to  that  extent  void  and  the  attempt 
to  force  property  owners  to  construct  the  walk  between  the  lot 
line  and  the  curb  line  in  the  manner  considered,  constituted  a 
fraud  on  such  owners. 

Appeal  from  Black  Hawk  Disirici  Court. — ^Hon.  Fbank- 

LiN  C.  Platt,  Judge. 

Tuesday,  Apbil  9,  1912. 

AoTiON  to  enjoin  the  levy,  as  a  specific  assessment, 
of  the  cost  of  constructing  a  sidewalk  against  plaintiff's 
lot  On  hekring  the  petition  was  dismissed.  The  plaintiff 
appeals. — Reversed. 

Hemenway  &  Martin,  for  appeUant 
Vol,  X56  I  A.— 11, 
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/.  B.  Netvman,  for  appellees. 

Ladd,  J. — The  plaintiff  is  owner  of  lot  4  in  block 
14  of  the  original  plat  of  the  to^vn  of  Cedar  Falls,  situ- 
ated at  the  comer  of  Clay  and  Fifth  streets,  and  on  May 
11,  1909,  the  council  of  defendant  city  adopted  a  resolu- 
tion that  a  permanent  sidewalk  five  feet  wide  be  made  on 

.  the  north  side  of  Fifth  street  along  said  lot,  to  be  con- 
structed of  cement,  and  that,  unless  built  within  thirty 
days,  the  city  would  cause  the  same  to  be  constructed  and 
assess  the  expense  against  the  lot.  Of  this,  the  plaintiff 
was  duly  notified,  and  through  her  attorneys  requested  that 
the  proper  grade  be  established.  The  mayor  responded: 
"Will  give  you  grade  any  time  your  contractor  is  ready 
for  permanent  walk,  lot  4,  block  14."  On  June  19th 
following,  the  street  committee  of  the  city  council  adver- 
tised for  the  bids  for  the  construction  of  4,530  squares  of 
permanent  cement  sidewalk  on  six  different  streets,  includ- 

'  ing  Fifth  street  between  Clay  and  Olive  streets,  but  not 
particularly  describing  that  to  be  put  in  along  plaintiff's 
lot.  The  Cedar  Falls  Cement  Company  obtained  the  con- 
tract, and,  though  duly  notified  that  plaintiff  would  resist 
any  attempt  to  assess  the  cost  of  constructing  a  sidewalk 
along  the  lot,  proceeded  to  put  in  the  same  according  to 
specifications. 

The  city  council  was  about  to  assess  the  cost  against 
plaintiff's  lot,  when  this  action  to  enjoin  that  body  from  so 
doing  was  tegun.  The  petition  alleged  the  foregoing 
facts,  and  "(5)  that,  by  provision  of  ordinances  and  reso- 
lutions of  the  city  council  of  the  city  of  Cedar  Falls,  no 
person  is  authorized  or  permitted  to  construct  such  cement 
sidewalks  in  the  limits  of  said  city  of.  Cedar  Falls,  except 
they  have  therefor  obtained  a  license  to  make  such  con- 
structions, for  which  a  certain  fee  is  demanded  and  a 
bond  required,  conditioned  that  such  licensee  will,   in  the 

.  prosecution  of  his  work,  observe  all  the  regulations  and 
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rules,  relating  to  the  same,  made  and  adopted  by  the  city 
council,  and  such  directions  as  may  be  given  him  by  the 
city  engineer;  (6)  that  the  curb  line,  as  established  by 
the  ordinances  of  the  city  upon  Fifth  street,  is  ten  feet 
from  the  lot  line  and  three  feet  and  eight  inches  from  the 
outer  line  of  the  sidewalk  as  ordered  to  be  constructed, 
and  on  Clay  street  the  curb  line  is  sixteen  feet  from  the 
lot  line  and  nine  feet  eight  inches  from  the  outer  edge  of 
the  walk  as  ordered  to  be  constructed;  (7)  that  the  council 
and  executive  officers  of  the  city  have  heretofore  insisted 
that,  in  the  construction  of  a  sidewalk  in  front  of  comer 
lots  similarly  situated  as  plaintiff's  lot,  the  owners  thereof 
should  build  the  crosswalk  from  the  comer  of  said  lot  to 
the  curb  line,  and,  in  order  to  compel  the  owners  of  like 
property  to  build  a  walk  in  front  of  their  property,  the 
city  council  has  passed  a  resolution,  and  enforced  the  same, 
making  direction  and  regulation  in  such  respect,  forbidding 
the  engineer  employed  by  the  city,  whose  duty  it  is  to  de- 
fine and  lay  out  the  grades,  to  establish  and  point  out 
grades,  unless  such  owners  shall  agree  to  construct  and 
pay  for  the  crosswalk,  as  above  described." 

The  answer  admitted  these  paragraphs  of  the  petitioir 
and  also  admitted  '^that  the  officers  of  said  city  have  insisted 
that,  in  the  construction  of  sidewalks  in  front  of  comer 
lots,  the  owners  should  build  the  walk  from  the  comer 
of  said  lot  to  the  curb  line,  and,  in  order  to  compel  the 
owners  of  such  property  to  build  a  walk  in  front  of  their 
property,  the  city  council  has  passed  a  resolution,  and  en- 
forced the  same,  making  direction  and  regulation  in  such 
respect,  forbidding  the  engineer  employed  by  the  city  to 
establish  and  point  out  grades,  unless  such  owners  shall 
agree  to  construct  and  pay  for  the  walk,  as  above  de- 
scribed." 

By  ordinance  No.  221,  "owners  of  comer  lots  are  re- 
quired to  construct  and  continue  sidewalk  at  the  radius 
up  to  the  established  curb  lines  of  the  street."    Section  4 
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of  Ordinance  81  authorized  the  council,  by  resolution,  to 
order  the  construction  of  sidewalks:  and  section  9  there- 
of provided  that,  "if  the  owner  or  owners  of  any  lot  or  lots 
or  part  of  any  lot  abutting  on  -said  contemplated  improve- 
ments shall  refuse,  fail,  or  neglect  to  have  any  sidewalk 
done  by  the  time  limited  by  the  order  of  the  city  council, 
it  shall  be  the  duty  of  the  street  committee  to  procure  the 
same  to  be  done,  at  the  expense  of  the  owner,  with  or 
without  contract  as  they  may  deem  best." 

Numerous  objections  are  raised  against  these  proceed- 
ings; but  all  of  these,  save  such  as  may  be  regarded  as 
jurisdictional,  were  waived,  unless  fraud  was  shown;  for 
that  such  objections  were  not  filed  with  the.  city  clerk. 
Section  791-a  Code  Supplement  This  disposes  of  all  but 
two  objections. 

I.  Under  Ordinance  No.  31,  the  city  was  not  author- 
ized to  construct  the  walk,  unless  the  owner  "refused,  failed 
or  neglected"  to  do  so,  and  neither  might  lay  a  permanent 

walk  until  the  "bed  of  the  same  shall  have 
coipoRATioNs:    been   graded   so   that,   when   complete,    such 

construction 

oj^^aiks:         sidewalks  will  be  at  the  established  grades." 

Section  779,  Code  Supplement  See  Burget 
V.  Town  of  Oreenfield,  120  Iowa,  432;  Oallaher  v.  City 
of  JeffersoUy  125  Iowa,  324;  Bowman  v.  City  of  Waverlyy 
155  Iowa,  745.  The  evidence  disclosed  that  the  street, 
from  line  to  line,  had  been  brought  to  the  grade  as  estab- 

m 

lished  by  an  ordinance  of  the  city ;  but  the  earth  where  the 
sidewalk  was  to  be  constructed  had  not  been  removed,  so 
that  the  top  thereof,  when  laid,  would  conform  to  such 
grade.  The  specifications  provided  that  "the  city  will  make 
the  excavation  necessary  to  bring  the  street  to  grade  and 
the  contractor  shall  make  such  excavations  as  shall  be  dis- 
placed by  a  sidewalk  proper  and  the  specified  foundation," 
and  under  the  contract  between  the  city  and  the  contractor 
the  latter  undertook  to  comply  .  with  these  requirements. 
We  regard  this  as  a  correct  construction  of  the  statute. 
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It  is  not  likely  that  the  Legislature  intended  that  tlic 
top  of  all  permanent  sidewalks  conform  precisely  with  the 
established  grade.  The  statute  does  not  so  state,  and  the 
universal  custom  is  to  the  contrary.  The  manifest  purpose 
is  that  the  earth  where  the  sidewalk  is  to  be  laid — ^the  pro- 
posed bed  thereof — ^be  first  brought  to  grade  before  the 
municipality  may  order  the  construction  of  the  walk.  While 
the  walk  must  conform  to  the  grade,  this  .does  not  mean 
that  the  top  of  the  walk  shall  be  precisely  at  grade.  The 
city  may  conclude  that  it  will  be  better  in  the  matter  of 
convenience,  drainage,  and  protection  against  general  travel 
that  it  be  constructed  in  conformity  with,  but  somewhat 
higher  than,  the  grade  of  the  street;  and  there  is  nothing 
in  the  statute  to  the  contrary.  When  the  earth  has  been 
brought  to  the  established  grade,  the  removal  of  any  earth 
essential  to  its  proper  construction  is  merely  incidental 
to  the  laying  of  the  sidewalk,  and  may  be  regarded  as  so 
connected  therewith  that  it  may  be  deemed  a  part  of  such 
construction.  The  statute  was  complied  with  in  this  re- 
spect. 

II.  Objections  are  not  to  be  deemed  waived  where 
fraud  is  shown.  Section  791-a,  Code  Supplement.  The 
petition  does  not  allege  in  so  many  words  that  the  defend- 
a.  Same-  asMss-  ^T^%  in  the  proccduro  adopted,  were  guilty 
Sow  iaiks:  of  fraud;  but  the  facts  recited  in  the  petition 
injunction.  ^^^  admitted  in  the  answer  clearly  estab- 
lish this  charge.  Section  779,  Code  Supplement,  confers 
power  on  the  city  to  assess  the  costs  of  the  construction  of 
permanent  sidewalks  on  the  lots  or  parcels  of  land  in 
front  of  which  the-  same  shall  be  constructed.  This  does 
not  mean  that  it  may  also  assess  the  cost  of  crosswalks 
against  the  comer  or  other  lots.  As  seen  from  the  recital 
of  facts,  the  city,  by  ordinance,  required  the  owners  of 
comer  lots  to  continue  the  sidewalks  in  front  of  their 
lots  to  the  curb  line.  If  this  might  be  done,  then  there  is 
no  reason  why  the  comer  lot  owners  might  not  be  com- 
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pelled  to  construct  the  walk  entirely  across  the  street. 
The  power  to  assess  the  cost  of  any  portion  of  the  cross- 
walk is  not  conferred  upon  the  city  or  town,  and  therefore 
this  portion  of  the  ordinance  was  void,  and  it  seems  to 
have  been  so  understood  by  the  defendants;  for,  before  a 
contractor  was  permitted  to  construct  walks,  he  was  required 
to  obtain  a  license  and  give  bond,  conditioned  that,  in  the 
prosecution  of  his  work,  he  would  observe  all  the  rules 
and  regulations  adopted  by  the  city  council,  and  such 
directions  as  might  be  given  by  the  city  engineer,  among 
which  was  that  he  would  not  construct  a  walk,  unless  he 
did  so  to  the  curb  line.  The  engineer  of  the  city  was  for- 
bidden by  the  city  council  from  performing  the  duty  of 
defining  and  laying  out  grades,  unless  the  owner  should 
agree  to  construct  and  pay  for  the  crosswalks  described. 
The  oflacers  of  the  city,  in  order  to  compel  owners  of 
property  to  build  crosswalks,  passed  a  resolution,  and  en- 
forced the  same,  forbidding  the  engineer  of  the  city  to 
establish  or  point  out  grades,  unless  the  owner  shall  agree 
to  construct  and  pay  for  such  crosswalks. 

It  is  not  merely  a  case  of  a  void  ordinance,  but  of  an 
attempt  on  the  part  of  city  officers  to  compel  obedience 
thereto,  and  extort  the  payment  of  money,  without  the 
semblance  of  authority  for  so  doing.  That  such  a  course 
amounted  to  a  fraud  is  a  proposition  too  clear  to  require 
argument,  and  because  thereof  the  court  should  have  en- 
joined the  levy  of  the  assessment  against  plaintiff's  lot. — 
Reversed* 


Ursuul  S.  Yeaoer,  Administrator  of  the  Estate  of  Joseph 
J.  Yeaoer,  Deceased,  v.  The  Chicaoo,  Rock  Island 
&  Pacific  Railway  Company,  Appellant. 

Railroads:     negligent  rate  of  speed.     The  question  of  whether  a 

I    railway  engine  is  being  operated  at  a  dangerous  rate  of  speed 

is  to  be  determined  by  the  circumstances:    Thus  where  a  brake- 
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man  was  riding  on  the  front  of  a  switching  engine  that  was 
pushing  a  coal  car  and  approaching  other  cars  on  the  same  track, 
a  finding  that  six  to  eight  miles  an  hour  was  a  negligent  and 
dangerous  rate  of  speed  would  not  have  been  without  support. 

Same:    submission  of  issues:    appeal.    Where  the  petition  charged 

2  that  the  engineer  and  fireman  were  negligent  in  running  the 
engine,  and  in  failing  to  stop  in  time  to  have  avoided  the  acci* 
dent  and  in  failing  to  keep  a  lookout,  making  no  separate  charge 
of  negligence  against  the  fireman,  and  defendant  did  not  ask 
that  the  allegations  of  negligence  against  them  jointly  be  divided 
and  separately  submitted,  the  defendant  could  not  contend  on 
appeal  that  there  was  no  evidence  to  support  the  alleged  negli- 
gence of  the  fireman. 

Same:     contributory  negligence.     Contributory  negligence  will  not 

3  defeat  recovery  for  a  personal  injury  unless  it  causes  or  con- 
tributes to  the  injury. 

Same:    damages.    The  amount  of  recovery  for  injuries  occasioning 

4  death  is  governed  largely  by  the  earning  capacity  and  expectancy 
of  the  deceased;  and  in  this  case  a  judgment  of  $9,aoo  for  the 
death  of  a  brakeman  is  upheld. 

Appeal  from  Emmet  District  Court, — Hon.  A.  D.  Bailie, 

Judge. 

Wednesday,  Apeil  10,  1912. 

Action  to  recover  damages  to  the  estate  of  Teager 
resulting  from  his  death,  which  is  alleged  to  have  been 
caused  by  the  negligence  of  defendant,  in  whose  employ- 
ment he  was  engaged  as  brakeman  when  he  was  injured. 
There  was  a  verdict  for  the  plaintiff,  and  defendant  ap- 
peals.— Affirmed. 

Carroll  Wright,  J.  L.  Parrish,  and  C.  W.  Crim,  for 
appellant. 

M.  J.  Qroves,  and  /.   G,  Myerlyy  for  appellee. 

McClain,  C.  J. — This  case  was  before  this  court  on  a 
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former  appeal  (148  Iowa,  231),  and  a  judgment  for  plain- 
tiff was  reversed  on  the  ground  that  allegations  of  neg- 
ligence were  submitted  to  the  jury  which  were  not  sup- 
ported by  any  evidence.  It  was  held,  however,  on  the 
former  appeal,  that  some  of  the  allegations  of  negligence 
were  supported  by  sufficient  evidence  to  take  them  to  the 
jury. 

On  the  trial  from  which  this  appeal  is  taken,  the  facts 
disclosed  by  the  evidence  did  not  differ  from  those  disclosed 
on  the  former  appeal  in  any  respect  material  to  our  present 
consideration  of  the  case,  and  it  is  unnecessary  to  restate 
them.  One  correction,  however,  in  the  former  statement, 
seems  necessary  to  make  the  situation  of  the  parties  at 
the  time  of  the  accident  perfectly  clear.  As  the  switch 
engine  pushing  a  coal  car  in  front  of  it  and  moving  to 
the  eastward  passed  from  the  main  track  to  side  track 
No.  1  approaching  the  freight  cars  which  had  previously 
been  left  on  that  side  track  and  with  which  the  coal  car 
collided,  causing  the  death  of  Yeager,  the  deceased,  who 
was  on  that  night  the  "field"  brakeman  charged  with  the 
duty  of  looking  after  the  cars  which  were  to  be  handled, 
was  on  the  north  end  of  the  footboard  at  the  front  of  the 
engine,  that  is,  on  the  left-hand  side  as  the  engine  ran 
eastward,  and  next  to  the  coal  car;  while  Brisbin,  the  other 
brakeman,  whose  duty  it  was  on  that  night  to  remain 
with  the  engine,  was  on  the  south  end  of  the  running 
board,  that  is,  on  the  right-hand  side,  in  a  position  to 
give  signals  to  the  engineer.  From  the  position  which 
Yeager  occupied,  it  was  impossible  to  signal  the  engineer, 
whose  proper  position  was  on  the  right-hand  side  of  his 
engine  cab,  that  is,  at  the  south  side  as  the  engine  ran 
east. 

I.  In  submitting  the  issues  to  the  jury,  the  court 
included  the  issue  as  to  whether  the  engineer  was  negligent 
in  causing  his  engine  to  move  along  the  switch  track  at  a 
high  and  dangerous  rate  of  speed,  and  it  is  the  contention 
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for  appellant  that  the  only  evidence  on  the  subject  tended 
1.  Railroads:         ^^  show  that  the  engine  was  being  operated 
?ate*^T*  ^^  ft  speed  of  some  six  to  eight  miles   an 

*^***''  hour    and    could    have    stopped    within    six 

feet,  and  that  as  matter  of  law  this  was  not  a  dangerous 
rate  of  apeed.  But  it  is  plain  that  the  question  whether 
the  engine  was  being  negligently  operated  with  reference 
to  its  rate  of  speed  must  be  considered  in  the  light  of 
the  circumstances;  and  in  view  of  the  fact  that,  as  the 
jury  might  have  found,  the  engineer  was  causing  his 
engine  and  the  coal  car  pushed  in  front'  of  it  to  ap- 
proach other  cars  upon  the  same  track,  a  conclusion 
that  the  rate  of  speed,  in  view  of  the  circumstances,  was 
dangerous  and  negligent,  would  not  be  without  support  in 
the  evidence.  If,  as  some  of  the  witnesses  testified,  the 
engineer  knew,  or  under  the  circumstances  ought  to  have 
known,  that  he  was  approaching  cars  standing  on  the 
track,  for  the  purpose  of  pushing  such  cars  ahead  o/  the 
coal  car  which  was  attached  in  front  of  the  engine,  then 
it  was  clearly  negligence  on  his  part  to  operate  the  engine 
at  such  a  rate  of  speed  as  to  cause  the  coal  car  to  come  in 
contact  with  the  standing  cars  with  such  violence  as  to 
crush  the  deceased  where  he  stood  between  the  coal  car 
and  the  engine  on  the  footboard. 

11.  The  contention  on  the  part  of  appellant  that  the 
court  submitted  to  the  jury  an  issue  as  to  the  negligence 
of  the  fireman,  Wilkins,  in  continuing  to  run  the  coal  car 
J.  Same-  ^^^  ^^®  engine  along  the  switch  track  until 

Jf*^su*w?        ^te  coal  car  collided  with  the  other  cars  on 
appeal.  ^j^^  track,  and  that  there  is  no  evidence  of 

the  negligence  of  Wilkins,  does  not  take  into  account  the 
exact  state  of  the  record.  The  allegations  in  thS  petition 
involving  the  fireman  were  that  the  engineer  and  fireman 
were  negligent  in  continuing  to  nm  the  engine  and  car 
attached  thereto  after  they  had  passed  over  the  switch  to 
track  'No,  1,  and  in  failing  to  stop  said  engine  and  car  in 


170  Yeagbb  v.  Railway.  [156  Iowa 

time  to  prevent  a  collision,  and  that  they  were  negligent 
in  failing  to  keep  a  lookout,  etc.;  and  the  court  submitted 
to  the  jury  the  question  whether  the  engineer  and  fireman 
were  negligent  in  continuing  to  run  the  coal  car  and  engine 
along  track  No.  1  and  in  failing  to  stop  before  the  colli- 
sion and  in  failing  to  keep  a  lookout.  It  is  clear  that  the 
negligence  of  the  fireman  was  only  involved  so  far  as  he 
was  concerned  with  the  engineer  in  the  running  of  the 
engine.  No  independent  negligence  of  the  fireman  was 
referred  to  or  submitted.  As  the  defendant  did  not  ask 
that  the  allegations  as  to  negligence  of  the  engineer  and 
fireman  be  divided  or  separately  submitted,  it  is  in  no  situ- 
ation to  now  contend  that  as  to  the  fireman  alone  there 
was  no  evidence  of  negligence.  The  court  did  not  submit 
to  the  jury,  as  counsel  for  appellant  assume,  an  issue  as 
to  whether  the  fireman  was  negligent  in  continuing  to  run 
the  coal  car  and  engine  on  side  tracck  No.  1  and  in  fail- 
ing to  stop  them  before  the  collision  and  in  failing  to 
keep  a  lookout.  Under  the  issue  as  presented  by  the  plead- 
ing and  the  instruction^,  the  jury  could  not  have  under- 
stood that  any  separate  and  independent  negligence  of  the 
fireman  was  involved,  and  they  could  not  have  been  misled 
by  the  instructions  into  so  assuming. 

III.     The  principal  contention  for  appellant   is   that 
in  an  instruction  relating  to  the  contributory  negligence  of 
the  deceased  the  jurors  were  told  that  such  negligence  would 
not  relieve   the  defendant  from  liability  unless   what  de- 
ceased   did    or   omitted    to    do,    although    it 

•    Same* 

contributory      coustitutcd  negligcncc,   was   a   proximate  or 

negligence.  <•      t  •  t> 

a  part  of  the  proximate  cause  or  causes  of 
his  death.  The  instruction  although  somewhat  unneces- 
sarily elaborate,  correctly  stated  the  law,  for  the  negligence 
of  the  deceased  must  have  proximately  caused  or  contributed 
to  his  injury  in  order  to  constitute  contributory  negligence. 
No  matter  how  negligent  he  may  have  been  in  what  he  did, 
such  negligence  would  be  immaterial  unless  with  reference 
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to  the  injury  it  was  proximate  rather  than  remote.  Counsel 
say  that  under  the  issues  and  evidence  the  negligence  of 
deceased,  if"  any,  must  have  had  proximate  connection 
with  his  injury,  and  that,  having  found  that  deceased  was 
guilty  of  some  negligent  act  without  which  the  injury 
would  not  have  happened,  then  his  negligence  must  have 
been  proximate.  This,  no  doubt,  is  a  correct  statement; 
but  the  instruction  given  had  no  other  effect  than  to  assist 
the  jury  in  determining  whether  the  negligent  act  of  de- 
ceased was  one  without  which  the  injury  would  not  have 
happened.  The  suggestioil  of  counsel  that,  if  the  jury 
found  some  other  proximate  cause  without  which  the 
accident  would  not  have  happened,  then  they  might  be  led 
to  believe  by  the  instruction  that  the  contributory  negli- 
gence of  deceased  could  be  ignored,  is  not  in  accordance 
with  the  plain  meaning  of  the  instruction  as  given. 

IV.  The  verdict  and  judgment  were  for  $9,000, 
and  counsel  contend  that  the  amount  of  the  recovery  is 
excessive  and  the  verdict  must  have  been  the  result  of 
4.  Same-  passion   and   prejudice.     It  is  true  that  in 

^"*'*^  some  cases  we  have  reduced   a  verdict  for 

injuries  resulting  in  death  to  an  amount  not  exceeding 
$6,000  to  $8,000.  See  Grace  v.  Minneapolis  &  St.  L.  R. 
Co.,  153  Iowa,  418;  Engvall  v.  Des  Moines  City  R.  Co., 
145  Iowa,  560.  But  the  court  has  never  fixed  any  arbitrary 
limit  to  the  amount  of  recovery  in  case  of  injuries  result- 
ing in  death.  Manifestly  it  can  not  do  so,  for  the  earning 
capacity  of  the  deceased  and  his  reasonable  expectancy  of 
life  must  be  taken  into  account.  The  expectancy  of  life 
of  the  deceased  in  tbis  case  was  greater  than  in  the  Engvall 
case,  supra^  and  his  earning  capacity  was  greater  than  the 
earning  capacity  shown  in  the  Orace  case.  We  are  not 
inclined  to  interfere  with  the  amount  of  recovery  allowed 
by  the  trial  court  and  can  not  hold  that  the  verdict  was 
excessive  in  such  sense  as  to  indicate  passion  and  prejudice. 

The  judgment  is  therefore  affirmed. 
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L.  E.  and  E.  Valentine,  Appellees,  v.  Fbedesick  Wii>- 

MAN,  Appellant 

Drainage:     surface  waters:    diversion.     The  right  given  a  land- 

1  owner  to  drain  into  a  general  course  of  natural  drainage  does 
not  authorize  him  to  gather  the  water  on  his  own  land,  which 
would  naturally  flow  in  another  direction,  and  discharge  it  upon 
the  land  of  his  neighbor. 

Same:     limitations.    Where  a  drainage  system  did  no  damage  to 

2  the  land  of  an  adjacent  owner  until  it  was  enlarged  and  ex- 
tended to  a  pond  on  the  owner's  land,  an  action  brought  within 
the  statutory  'period  following  the  extension  was  timely. 

Same:    diversion  of  surface  water:  damages.    Where  surface  water 

3  naturally  drained  into  a  pond  on  the  owner's  land  and  the 
natural  drainage  of  the  overflow  was  in  two  directions,  the 
construction  of  a  drain  carrying  an  increased  portion  of  the 
overflow  in  one  direction  and  onto  the  land  of  another,  caus- 
ing him  substantial  damage,  created  a  liability  therefor.  And 
in  case  the  pond  was  never  likely  to  overflow,  but  the  owner 
by  diverting  the  water  so  as  to  materially  increase  the  flow 
onto  the  adjacent  land  was  liable  for  the  damage;  but  !n  case 
•the  pond  overflowed  at  times  and  the  natural  course  of  the 
water  was  onto  adjacent  premises  at  the  point  where  the  same 
was  discharged  by  the  owner's  drain,  then  no  cause  of  action 
arose  because  of  the  drain. 

Same:     damages:    evidence:     instructions.     Where    the   evidence 

4  showed  that  a  nuisance  created  by  a  private  drainage  system 
was  abated  by  the  establishment  of  a  drainage  district,-  and 
that  a  portion  of  plaintiff's  land  had  been  flooded  for  a  few 
years  prior  thereto  by  defendant's  private  drain,  and  the  evidence 
on  the  question  of  damage  would  have  authorized  a  verdict  for 
a  substantial  sum  on  the  theory  that  the  nuisance  was  perma- 
nent, the  verdict  as  returned  for  a  much  smaller  sum  indicated 
that  no  allowance  was  made  for  a  permanent  nuisance,  but 
rather  for  the  damage  caused  prior  to  its  abatement,  and  de- 
fendant was,  therefore,'  in  no  position  to  complain  of  evidence 
of  damage,  in  support  of  a  permanent  nuisance,  or  of  instruc- 
tions permitting  recovery  on  that  theory. 

Evans,  J.,  dissenting  in  part. 
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Appeal  from  Hamilton  District  Court. — Hon.  0.  Q.  Lbb, 

Judge. 

Wednesday,  April  10,  1912. 

Action  at  law  to  recover  damages  for  an  alleged  nui- 
sance caused  by  casting  water  upon  plaintiff's  land.  Trial 
to  a  jury,  verdict  and  judgment  for  plaintiffs  in  the  sum 
of  $106.33,  and  defendant  appeals. — Affirmed. 

D.  C.  Chase  and  Wesley  Martin,  for  appellant. 

Boeye  &  Henderson,  for  appellees. 

Deemer,  J. — Plaintiffs  and  defendant  are  the  owners 
of  adjoining  tracts  of  land;  plaintiffs  owning  the  lower 
or  servient  estate  and  defendant  the  higher  or  dominant 
one.  Defendant's  land  lies  north  and  west  of  that  owned 
by  plaintiffs,  and  in  'its  normal  condition  was  wet  and 
soggy,  and  part  of  it  was  covered  with  a  large  slough  or 
pond.  Some  of  this  water  drained  southward,  but  the 
greater  part  of  it  went  off  to  the  north  and  east,  and  into 
a  natural  stream  known  as  White  Fox  creek.  The  south 
part  of  defendant's  land  drained  to  the  south  and  west 
and  onto  and  upon  plaintiffs'  land.  Several  years  ago  a 
five-inch  tile  was  laid  from  a  highway  on  the  south  up 
through  plaintiffs'  land  and  onto  the  land  owned  by  defend- 
ant, and  thereafter  this  was  replaced  by  an  eight-inch  one. 
Plaintiffs  claim,  however,  and  they  introduced  testimony  to 
show,  tha);  neither  of  these  drains  did  any  harm,  as  they 
carried  no  appreciable  amount  of  water,  and  as  they  did 
not  connect  with  the  large  pond  or  slough  on  the  north 
part  of  defendant's  land  they  made  no  complaint  thereof, 
and  were  content  to  let  the  same  remain.  In  the  fall  of 
the  year  1905  defendant  took  up  the  eight-inch  tile, 
deepened  the  ditch  in  which  it  had  been  laid,  and  extended 
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it  up  to  the  big  p<^d,  and  laid  in  the  ditch'  a  twelve-inch 
tile,  thus  bringing  upon  plaintiffs'  land  a  large  body  of 
water  from  the  pond  and  from  the  land  lying  north  of  it 
southward  where  it  had  not  previously  been  wont  to  go, 
and  discharged  it  upon  plaintiffs'  land.  Against  this  plain- 
tiffs protested  without  avail,  and  finally  they  were,  as  they 
say,  compelled  to  have  a  drainage  district  established  to 
take  care  of  this  water  which  district  was  established  over 
defendant's  objections  ana  protest,  and  at  an  expense  of 
something  like  $507  to  the  plaintiffs.  This  action  is 
brought  to  recover  the  damages  caused  the  plaintiffs  by  tho 
digging  of  the  ditch  and  the  laying  of  the  twelve-inch. tile; 
and  the  damages  asked  in  the  petition  for  overflowing  and 
submerging  about  twenty  acres  of  plaintiffs'  premises, 
making  them  untillable  and  unfit  for  cultivation.  The 
amount  of  damages  claimed  was  $1,000.  Defendant  denied 
that  the  drain  caused  any  damage,  claimed  a  right  to 
maintain  it  by  reason  of  prescription,  and  also  pleaded  the 
statute  of  limitations.  The  main  propositions  in  the  case 
are  (1)  that  under  the  testimony  plaintiffs  had  no  right 
to  recover;  and  (2)  that  no  proper  testimony  as  to  damages 
was  offered  and  nothing  was  shown  which  would  justify 
any  recovery.  Around  these  two  main  propositions  are 
several  collateral  ones  which  so  far  as  controlling  will  be 
considered  during  the  course  of  this  opinion. 

I.     For  defendant,  it  is  contended,  that  the  tile  drain 

complained  of  was  laid  in  the  natural  course  of  drainage, 

and  that  by  reason  of  the  provisions  of  section  1989-a53 

I.  Drainage:         ^^  ^^®  Code  Supplement  plaintiffs  have  no 

watVrsI  right  to  complain.     The  section  referred  to 

diversion.         ^^^^^    ^g    f ollows :     "Owucrs    of    land    may 

drain  the  same  in  the  general  course  of  natural  drain* 
^S^y  ^y  constructing  open  or  covered  drains,  discharg- 
ing the  same  into  any  natural  water  course  or  into 
'any  natural  depression,  whereby  the  water  will  be  car- 
ried   into    some    natural    water    course,    and    when    such 
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drainage  is  wholly  upon  the  owner's  land  he  shall  not  be 
liable  in  damages  therefor  to  any  person  or  persons  or 
corporation.  Nothing  in  this  act  shall,  in  any  manner,  be , 
construed  to  affect  the  rights  or  liabilities  of  proprietors 
in  respect  to  running  waters  or  streams."  The  law  premise 
involved  in  this  contention  is  not  the  subject  of  dispute; 
but  the  fact  proposition  is  challenged.  A  careful  consider- 
ation of  the  testimony  leads  us  to  the  conclusion  that  a 
jury  was  justified  in  finding  that  the  drain  in  question, 
while  laid  in  the  natural  course  of  drainage  from  the  south 
part  of  the  defendant's  land,  was  extended  up  to  the  big 
pond  or  slough  and  made-  to  carry  the  water  therefrom 
which  did  not  go  that  way  before  the  drain  was  laid,  but 
naturally  flowed  off  to  the  north  and  east  and  into  White 
Fox  creek.  No  purpose  would  be  subserved  in  setting  out 
this  testimony,  and  we  content  ourselves  with  the  conclu- 
sion stated.  Even  under  the  statute  quoted,  the  defendant 
would  have  no  right  to  gather  up  the  water  on  his  own 
land  which  did  not  theretofore  have  an  outlet  to  the  south, 
and  discharge  the  same  at  a  different  place  and  in  a 
different  manner  than  it  had  gone  before.  Everett  v. 
Christopher,  125  Iowa,  668;  Holmes  v.  Calhoun  County, 
97  Iowa,  360;  Dorr  v.  Simmersony  127  Iowa,  651;  SheJeer 
V.  Machovecy  139  Iowa,  1;  Wirds  v.  VierJcandt^  131  Iowa, 
125 ;  Neuhring  v.  Schmidt^  130  Iowa,  401 ;  Hull  v.  HarJcer^ 
130  Iowa,  190;  Kopecky  v.  Benishy  138  Iowa,  362.  The 
trial  court  properly  submitted  this  issue  to  the  jury,  and 
it  manifestly  found  for  the  plaintiffs. 

II.  The  two  affirmative  pleas  relied  upon  by  defend- 
ant, to  wit,  that  of  prescription  and  the  statute  of  limita- 
tions, may  be  considered  together.  Doubtless  defendant 
a.  Same:  sccurcd  the  right  by  user  and  otherwise  to 

limitations.  maintain  the  smaller  tiles  which  he  original- 
ly laid;  but  a  jury  was  justified  in  finding  that  neither 
of  these  drained  any  of  the  water  from  the  large  pond 
or   slough,    and   that   no   actionable   wrong   was    done   to 
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plaintiffs'  land  until  the  ditch  was  extended  to  this  pond 
and  the  large  twelve-inch  tile  laid  therein.  This  was  not 
done  until  the  fall  of  the  year  1905,  and  this  action  was 
commenced  October  8^  1909.  There  is  no  merit  in  either 
contention. 

III.  Instructions  5  and  5^^,  given  by  the  trial  court, 
are  complained  of.     They  read  as  follows: 

(5)  If  the  land  which  defendant  drained  by  mean^ 
of  the  tile  complained  of  discharged  its  surface  water  in- 
to a  basin  or  pond  on  defendant's  land,  which  pond  or 
3.  Same:  basiu  had  an  outlet  for  its  overflow  water  in 

of^surface         ^^^    dircctious    iu    the    course    of    natural 
water:  draina^^e — ^that  is,  part  of  the  overflow  water 

was  naturally  discharged  over  plaintiffs'  land 
and  part  of  the  overflow  was  naturally  discharged  to  the 
northeast  away  from  plaintiffs'  land,  and  the  defendant, 
by  tiling,  caused  an  increased  portion  of  said  overflow 
water  to  be  discharged  upon  plaintiffs'  land,  and  such  in- 
creased volume  so  materially  increased  the  flow  of  water 
upon  plaintiffs'  land  as  to  cause  material  or  substantial 
damage  to  plaintiffs'  premises  which  would  not  have  re- 
sulted from  water  lawfully  cast  thereon — ^then  defendant 
would  be  liable  for  such  damage  so  caused,  unless  you 
find  that  plaintiffs'  claim  for  such  damage  is  barred  by  the 
statute  of  limitations. 

(51-4)  If  the  land  which  defendant  drained  by  means 
of  the  tile  complained  of  discharged  its  surface  water  into 
a  slough  or  pond  on  defendant's  land,  which  slough  or 
pond  was  so  deep  and  large  that  the  surface  water  there- 
from never  had  overflowed,  and  in  its  natural  condition 
the  water  therefrom  never  would  overflow  and  be  cast  upon 
plaintiffs'  land,  the  defendant,  by  constructing  the  im- 
provement complained  of,  would  be  guilty  of  diverting 
such  water  as  was  carried  therein,  and,  if  the  same  was 
diverted  in  such  quantities  as  to  materially  increase  the 
flow  on  plaintiffs'  land  and  cause  substantial  injury,  then 
defendant  will  be  liable  in  this  case,  unless  he  has  estab- 
lished his  defense  of  the  statute  of  limitations.  If,  how- 
ever, the  said  pond  or  basin  did  at  times,  though  seldom, 
overflow,  and  the  natural  course  of  drainage  for  aU  of 
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the  overflow  water  was  to  the  south  and  onto  plaintiffs' 
premises,  at  the  place  substantially  where  the  same  was 
discharged  bj  defendant'^  tile,  then  plaintiffs  can  not  com- 
plain in  this  case,  and  your  verdict  should  be  for  the  de- 
fendant 

These  instructions  seem  to  be  correct,  and,  as  there 
was  testimony  justifying  such  a  charge,  no  error  was  com- 
mitted in  giving  them.  Neither  the  law  nor  good  hus- 
bandry requires  one  to  take  water  which  does  not  naturally 
flow  ill  his  direction:  and,  if  another  gathers  it  up  and 
discharges  it  upon  him,  he  is  liable  for  the  damages  done. 
Although  one  may  be  the  owner  of  lower  land,  he  is  not 
bound  to  take  water  which  has  been  diverted  from  its 
natural  course  of  drainage.  The  main  point  of  difference 
between  counsel  in  this  connection  is  not  so  much  over  the 
law  as  upon  the  facts.  We  are  constrained  to  hold  that 
the  testimony  was  such  as  to  take  the  case  to  a  jury  and 
with  its  conclusion  we  should  not  interfere. 

IV.  One  of  the  plaintiffs'  witnesses  testified,  without 
objection,  that  the  land  was  worth  $75  per  acre  before  the 
large  tile  was  put  in  and  $65  per  acre  just  after  it  was 
^  Same:  ^^^^'   ^^^^  attempt,  to  provc  this  same  mat- 

eJScSS-  *®r  ^y>  another  witness,  was  made,  objections 

i„.tr„ct«i„.  that  it  was  irrelevant,  incompetent,  immater- 
ial,  and  not  the  proper  measure  of  damages  were  interposed, 
but  overruled.  No  other  damages  were  proved  save,  there 
was  testimony,  to  the  effect  that  twenty-five  acres  of  plain- 
tiffs' land  were  rendered  unfit  for  cultivation  for  four  years 
and  until  a  public  drainage  district  was  estalished  upon 
plaintiff's  petition  some  time  in  the  year  1909.  Still  an- 
other witness  testified,  without  objection,  to  the  difference 
in  the  value  of  the  lands  before  and  after  the  construction 
of  the  drain.  A  witness  for  defendant  testified  that  the 
land  was  worth  just  as  much  after  the  large  tile  was  put 
in  as  before;  and  the  record  shows  that,  since  the  establish- 
ment of  the  drainage  district  all  the  water  is  carried  off, 
Vol.  is6  Ia.— 12. 


178  .  Valentine   v.  Widman.  [156  Iowa 

the  ponds  on  defendant's  land  are  dry,  and  the  land  fit  for 
cultivation,  and  that  plaintiffs'  lands  have  also  been  re- 
claimed, but  that,  this  has  cost  the  plaintiffs  more  than 
$500. 

As  bearing  upon  the  measure  of  damages,  the  trial 
court  gave  the  following  instruction:  "(8)  If  you  find  the 
plaintiffs  entitled  to  recover  in  this  case,  the  measure  of 
their  recovery  will  be  the  difference  between  the  fair  mar- 
ket value  of  their  premises  immediately  before  the  con- 
struction of  the  tile  drain  complained  of  in  plaintiffs'  peti- 
tion, and  the  fair  and  reasonable  market  value  of  said 
premises  immediately  after  the  construction  of  the  same. 
Upon  such  amount  you  will  compute  interest  from  October 
8,  1909,  at  the  rate  of  6  per  cent  per  annum,  and  said 
amount,  with  interest  to  this  date,  will  be  the  amount  of 
your  verdict  if  you  find  for  the  plaintiffs."  The  ruling 
upon  the  objections  to  the  testimony  and  the  giving  of  the 
instruction  were  excepted  to,  and  this  constitutes  the 
second  maih  point  relied  upon  for  appellant. 

The  trial  court  also  gave  this  instruction  with  refer- 
ence to  the  permanency  of  the  drain:  "(7)  You  will 
find  that  the  drain  or  improvement  referred  to  in  the 
last  paragraph  was  permanent  if  it  was  of  such  character 
when  put  in,  it  was  intended  to  be  and  in  fact  was  such  a 
permanent  structure  as  would,  if  not  changed  by  the  hand 
of  man,  continue  and  operate  as  a  drain  indefinitely  and 
without  known  limit  in  the  future;  but  if  the  same  was 
of  such  a  nature  and  so  constructed  that  it  would  natur- 
ally at  some  time,  by  the  action  of  the  water  or  by  in- 
filtration, become  clogged  with  dirt  or  rubbish,  and  thus 
become  practically  ineffective  and  require  a  material  re- 
pair, taking  up  or  rebuilding,  then  the  same  would  not  be 
a  permanent  improvement  or  structure."  The  thought  of 
the  entire  instructions  was  that,  if  this  drain  was  perma- 
nent in  character,  the  rule  of  damages  given  in  instruction 
8  should  apply,  unless  the  claim  was  barred  by  the  statute 
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of  limitations  (which  latter  proposition  was  covered  by 
other  instructions  not  necessary  to  be  quoted).  Appellant's 
counsel  make  the  broad  claim  that,  no  matter  whether  the 
drain  constructed  by  defendant  be  temporary  or  permanent 
in  character,  the  rule  of  damages  is  not  the  difference  in 
the  value  of  the  land;  but  it  is  either  the  difference  in  the 
rental  value  or  the  value  of  the  crops  destroyed  or  other 
direct  damage  caused  by  each  particular  flood.  Upon  no 
question  in  the  law  is  there  so  much  unjcertainty  as  upon 
the  measure  of  damages.  In  some  cases  we  have  intimated, 
if  not  held,  that  plaintiff  has  an  election  in  such  matters 
unless  it  be  found  that  by  reason  of  the  permanency  of 
the  structure  the  statute  of  limitations  has  barted  all  action. 
See  Risher  v.  AcJcen  Coal  Co.,  147  Iowa,  459 ;  Hollenbeck 
V.  City  of  Marion,  116  Iowa,  69.  On  tlie  other  hand,  we 
have  held  that  if  the  structure  is  not  permanent,  or  if  the 
nuisance  may  be  readily  abated  by  the  hand  of  him  who 
established  it,  the  damages  are  not  to  be  measured  by  the 
loss  of  value  in  the  land.  McGill  v.  Pintsch  Compressing 
Co.y  140  Iowa,  429;  Ferguson  v,  Firmenich  Co.y  77  Iowa, 
681 ;  Randolf  v.  Bloomfield,  77  Iowa,  62 ;  Shirley  v.  Rail- 
roady  74  Iowa,  169;  Loughran  v.  City y -72  Iowa,  382;  Vogt 
V.  City  of  Grinnelly  123  Iowa,  332.  And  in  still  other 
cases  we  have  held  that,  if  the  nuisance  is  distinctly  perma- 
nent, the  measure  of  damages  is  the  decrease  in  the  value 
of  the  land.  Risher  v.  Acken  Coal  Co.,  147  Iowa,  459; 
Harvey  v.  R.  R.  Co.,  129  Iowa,  465. 

If,  then  the  nuisance  was  a  permanent  one,  plaintiffs 
had  the  right  to  elect  as  to  the  measure  of  damages  which 
they  would  claim.  What,  then,  is  a  permanent  nuisance? 
Our  most  recent  pronouncement  upon  this  question  is  as 
follows : 

The  mere  fact  that  the  city  sewers  were  of  permanent 
construction  did  not  render  the  nuisance  occasioned  by  them 
permanent  also,  for  the  municipality  had  the  right  at  any 
time  to  abate  it»    In  this  respect  cases  like  the  present  one 
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differ  from  Powers  v.  City  of  Council  Bluffs,  45  Iowa, 
652,  for  there,  as  was  observed  in  Hunt  v.  Iowa,  Central 
By.,  86  Iowa,  15,  'the  whole  injury  was  regarded  as  having 
occurred  at  one  time,  and,  that  time  having  been  more 
than  five  years  prior  to  the  commencement  of  the  suit, 
it  was  held  to  be  barred.  Tlie  injury  was  of  such  a  char- 
acter as  to  be  beyond  the  defendant's  power  to  remedy. 
It  would  be  compelled  to  go  onto  the  lands  of  others  to 
erect  barriers  to  prevent  the  damage.  In  this  case,  as  is 
shown  by  the  evidence,  the  remedy  is  in  the  defendant's 
own  hands  by*  work  done  upon  its  own  land.'  Again,  it 
was  pointed  out  in  Bennett  v.  City  of  Marion,  119  Iowa, 
473;  that  the  injury  in  the  Powers  case  was  beyond  the 
city's  power  to  repair.  'The  remedy  to  be  applied  there, 
if  any,  was  the  construction  of  a  wall  on  plaintiff's  premises, 
where  defendant  had  no  right  to  go.  Here  the  remedy 
could  be  applied  on  defendant's  own  premises,  and  there 
can  be  no  doubt  of  its  duty  to  abate  the  nuisance.'  As  was 
said  in  Hollenbeck  v.  City  of  Marion,  116  Iowa,  70: 
'Modern  scientific  research  has  discovered  means  of  dis- 
infecting and  deodorizing  sewage  so  that  it  is  practically 
innocuous.  .  •  .  While  the  system  may  be  said  to  be 
permanent,  it  does  not  appear  that  the  nuisance  created 
thereby  may  not  at  any  time  be  abated  by  the  defendant 
or  by  the  court.f  See,  also,  Pettit  v.  Town  of  Grand  Junc- 
tion, 119  Iowa,  35&,  and  Costello  v.  Pomeroy,  120  Iowa, 
213,  where  it  is  said  that  the  wrong  considered  in  Powers 
V.  City  of  Council  Bluffs,  supra,  and  other  like  cases,  con- 
sisted, not  in  creating  a  nuisance  where  the  party  had  no 
right  to  be,  but  in  negligently  making  an  improvement 
whdre  the  right  to  construct  it  existed,  and  also  that  the 
doctrine  of  those  decisions  ought  not  to  be  extended.  The 
nuisance  consists  not  in  the  construction  of  tlie  sewers  in 
an  illegal  manner,  nor  where  the  city  had  no  right  to  place 
them,  but  in  pouring  the  filth  from  them  into  this  stream 
instea'd  of  destroying  it  by  filtration  through  beds  of-  sand, 
and  the  use  of  a  aeptic  tank,  thereby  rendering  the  sewage 
innocuous.  Indeed,  this  is  precisely  what  the  city  did 
when  threatened  with  a  suit.  A  temporary  excavation  for 
filtration  was  made  immediately  and  an  appropriate  tank, 
adequate  for  the  disposal  of  all  the  sewage,  to  be  completed 
by  the  1st  of  December  following,  contracted  for,  thereby 
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demonstrating  that  the  nuisance  was  not  permanent.  A 
nnisance  can  not  be  permanent  which  can  be  abated  without 
unreasonable  expense  by  the  party  creating  it  (Vogt  v. 
QrinneU,  supra.) 

The  original  doctrine  was  thus  stated  in  Powers  v.  City 
of  Council  Bluffs^  45  Iowa,  652. 

After  the  ditch  was  constructed  and  the  water  of  the 
creek  first  began  to  work  upon  plaintiff's  land,  its  con- 
tinuance was  just  as  certain  as  that  water  would  flow  in 
the  creek  unless  changes  were  made  therein  by  human 
hands,  lis  continuance  would  just  as  certainly  be  an  injury 
as  that  the  floods  of  the  creek  would  wash  the  soil  and 
earth  through  which  the  ditch  was  dug.  It  follows  that 
plaintiff's  cause  of  action  then  accrued  for  all  injury 
sustained,  or  that  in  the  future  would  be  suffered.  The 
very  cause  of  action  for  which  this  suit  was  brought  then 
existed. 

In  Costello's  case,  cited  in  Vogt  v.  Grinnell,  supra, 
which  was  a  suit  in  equity  to  enjoin  an  alleged  nuisance, 
it  was  held  that  the  tile  drain  there  involved  was  not  such 
a  permanent  nuisance  that  plaintiff's  action  was  barred. 
There  was  no  showing  in  that  case,  however,  as  to  when 
any  damage  resulted  from  the  laying  of  the  tile.  But  in 
Kopecky  v.  Bemish,  138  Iowa,  362,  and  Sheker  v.  Macho- 
rec,  139  Iowa,  1,  we  expressly  held  that  the  measure  of 
damage  was  the  difference  in  the  value  of  the  land  before 
and  after.  The  result  of  this  examination  of  the  cases 
indicates  that  no  hard'  and  fast  rule  has  been  adopted  and 
that  much  depends  upon  how  the  question  arises. 

In  Harvey's  case,  supra,  we  said  with  reference  to 
such  objections  as  were  here  interposed: 

Upon  the  trial  in  the  court  below  the  plaintiff  offered 
testimony  as  to  the  depreciation  in  the  value  of  her  land, 
but  in  most  cases  fixed  the  date  for  the  comparison  as  that 
of  the  completion  of  a  railway  embankment,  instead  of 
the  date  of  the  flooding  of  the  land.  In  one  instance,  how- 
ever, the  witness,  one  J.  Buffnam  had  his  testimony  directed 
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to  the  date  of  the  flood,  and,  while  the  examination  was 
somewhat  indefinite,  it  was  sufficient,  we  think,  to  take  the 
question  to  the  jury.  The  testimony  as  to  the  value  of 
the  land  at  the  time  of  the  construction  of  the  embankment, 
which  was  within  a  year  or  less  before  the  alleged  injury, 
was  perhaps  objectionable  if  the  case  was  being  tried  as 
one  for  continuing  damages;  but  no  specific  objection  was 
made  thereto  as  being  too  remote.  Plaintiff  was  presenting 
her  case  evidently  upon  the  theory  that  her  damages  were 
original,  and,  if  defendant  wished  to  raise  the  point 
that  they  were  continuing,  we  think  it  should  have  made 
its  position  clear,  and,  failing  to  do  so,  it  can-  not  accom- 
plish a  successful  ambuscade  under  cover  of  a  gAieral  ob- 
jection that  the  evidence  is  ^incompetent,  irrelevant,  and 
immaterial,  and  not  a  correct  measure  of  recovery/  In  the 
absence  of  any  demand  by  defendant  that  the  damage  be 
assessed  as  original  rather  than  continuing,  there  was  no 
error  in  the  admission  of  the  testimony  offered  which  would 
justify  us  in  holding  that  the  case  should  not,  in  any 
event,  have  been  submitted  the  the  jury.  HoUenbecJc  v. 
Marion,  116  Iowa,  70. 

We  are  not  now  attempting  to  announce  a  rule  for  all 
cases.  It  is  enough  for  the  present  to  dispose  of  the 
one  at  hand  and  to  say  that  on  the  entire  record  defendant 
is  not  entitled  to  complain,  unless  it  be  for  another  propo- 
sition relied  upon  by  him  to  the  effect  that  as  the  nuisance 
was  abated  after  the  commencement  of  the  suit,  but  before 
trial,  by  the  drainage  proceedings,  the  damages  should  not 
have  been  assessed  as  if  the  nuisance  were  a  permanent 
one.  Hereto  there  is  considerable  confusion  in  the  cases. 
In  some  of  them  it  has  apparently  been  held  that  one  may 
have  judgment  for  damages  as  for  a  permanent  nuisance 
and  an  order  for  immediate  abatement  in  the  same  suit. 
Miller  v.  K.  &  D.  B.  R.,  63  Iowa,  680 ;  Platl  v.  C.  B.  &  Q. 
B.  B.y  74  Iowa,  127 ;  Downing  v.  Oskaloosay  86  Iowa,  352 ; 
Harvey  v.  Railroady  129  Iowa,  465.  This  by  reason  of 
the  provisions  of  section  4302  of  the  Code.  But  in  Steber 
V.  Bailroady  139  Iowa,  153,  this  question  was  mooted  and 
left  undecided. 
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We  shall  not  now  make  any  definite  pronouncement 
upon  the  proposition,  for  the  reason  that  the  verdict  of  the 
jury  clearly  shows  that  nothing  was  allowed  hy  way  of 
damages  for  an  indefinite  future  continuance  of  the 
nuisance.  The  verdict  was  for  $106.33,  and  the  testimony 
tended  to  show  a  continuous  flooding  of  at  least  twenty 
acres  of  plaintiffs'  Und  for  four  years.  Had  the  jury 
taken  plaintiffs'  testimony  as  a  basis  for  its  allowance  of 
damages  on  the  theory  that  the  nuisance  would  always 
exist,  it  should  have  allowed  something  like  $2,000.  The 
size  of  the  verdict  is  a  clear  demonstration  that  the  jury 
did  not  allow  anything,  by  way  of  damages,  for  a  permanent 
nuisance  continued  indefinitely  into  the  future.  With  the 
alleged  nuisance  fully  abated,  the  lands  of  both  parties  now 
redeemed  and  a  small  verdict  for  damages  done  after  the 
large  tile  was  laid  and  before  the  nuisance  was  abated,  , 
it  would  seem  that  the  parties  should  be  content;  but  they 
are  not,  and  in  consequence  we  have  not  attempted  to  do 
more  than  to  demonstrate  that  defendant  has  no  cause  for 
complaint.  The  jury  evidently  believed  plaintiffs'  witnesses, 
who  testified,  that  the  water  from  the  pond  never  ran  down 
and  upon  plaintiffs'  land  before  the  laying  of  the  large 
tile,  and  that  defendant  should  pay  the  damages  done  dur- 
ing the  four    years  the  water  was  cast  upon  plaintiffs  land. 

Finding  no  prejudicial  error,  the  judgment  must  be, 
and  it  is,  Affirmed. 

Evans,  J.,  (dissenting  in  part).  I  am  not  ready  to 
agree  to  the  correctness  of  instruction  No.  5  given  by  the 
trial  court.    Whether  it  was  prejudicial  I  need  not  consider. 
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William  J.  Lawless,  Minor,  by  bis  Ghiardian  and  next 
Friend,  Maby  E.  Lawless,  Appellant,  y.  Jakes 
Lawless,  et  aL 

Wills:  probate:  evidence:  declarations  op  devisee.  The  declara- 
tions of  one  devisee  against  his  interest  are  not  admissible  in  a 
probate  proceeding,  if  the  effect  would  be  to  overthrow  the  will, 
which  includes  provisions  in  favor  of  other  devisees. 

Appeal  from  Pottawattamie  District  Court. — ^Hoif.  A.  B. 

Thobnell,   Judge. 

Wednesday,  April  10,  1912. 

Im  a  proceeding  for  the  probate  of  the  will  of  James 
Lawless,  deceased,  plaintiff,  a  minor,  by  his  guardian  and 
next  friend,  filed  objections  to  the  probate  on  various 
grounds.  Objections  were  also  filed  by  Michael  Lawless. 
On  issues  properly  raised  the  case  proceeded  to  trial  on  the 
objections  interposed  by  William  J.  Lawless,  minor; 
Michael  Lawless  having  withdrawn  his  objections  filed. 
At  the  conclusion  of  the  introduction  of  evidence  in  be- 
half of  the  plaintiff,  the  court,  on  motion,  directed  a 
verdict  for  the  defendants,  the  proponents  of  the  will,  and 
a  judgment  was  entered  admitting  the  will  to  probate, 
from  which  judgment  the  plaintiff  appeals. — Affirmed. 

D.  M.  Virisonhaler,  Amos  E.  Henely,  and  Walter 
StillmaUy  for  appellant. 

A.  L.  Preston  and  John  P.  Organ^  for  appellees. 

McClain,  C.  J.^ — It  was  conceded  on  the  trial  that 


Sept  1912]  Lawless  v.  Lawless.  185 

the  only  ground  of  contest  suppored  by  evidence  either 
received  or  offered  was  that  of  undue  influence  on  the 
testator  exercised  by  Nellie  Lawless,  a  daughter,  with 
whom  testator  resided,  and  ,who  is  one  of  the  proponents. 
The  evidence  offered  to  sustain  this  ground  of  contest  was 
testimony  of  witnesses  by  whom  it  was  proposed  to  prove 
certain  declarations  of  the  daughter,  Nellie  Lawless,  made 
after  the  execution  of  the  instrument,  indicating  that  she. 
had  exercised  some  influence  over  the  testator  with  refer- 
ence to  the  disposition  of  his  property.  This  prpffered 
testimony  was  rejected,  on  objections  interposed  for  the 
proponent  that  proof  of  such  declarations  was  not  ad- 
missible, in  view  of  the  fact  that  in  a  contest  as  to  probate 
of  a  will  the  declarations  of  one  devisee  tending  to  show 
undue  influence  ate  not  admissible,  if  the  instrument  pro- 
vides for  devises  to  others  having  no  joint  interest  with 
the  devisee  whose  declarations  it  is  proposed  to  prove. 

To  make  clear  the  relations  of  the  parties  and  their 
respective  interests  under  the  will  in  question,  it  should  be 
stated  that  proponent  James  Lawless,  a  son  of  testator, 
was  made  executor  of  the  will,  and  that  to  him  was  de- 
vised an  eighty-acre  tract  of  land;  that  to  another  son, 
Michael  Lawless,  was  devised  another  eighty-acre  tract  of 
land,  subject  to  the  payment  of  $1,200  to  William  Lawless 
(contestant),  the  only  son  of  a  deceased  son  of  testator; 
and  that  to  Nellie  Lawless,  a  daughter  of  testator,  with 
whom  he  resided  at  the  time  the  will  was  executed,  was 
devised  a  tract  of  one  hundred  and  twenty  acres  of  land, 
with  residence  property  and  testator's  personal  property. 
The  will  specifically  recites  that  the  sons  and  daughter 
named  were  the  only  living  children  of  testator,  and  that 
William  Lawless  was  the  only  grandchild  representing  a 
deceased  child,  and  the  reason  assigned  for  making  no 
other  or  different  provision  for  William  Lawless  was  that 
his  father  had  received  during  his  lifetime  a  fair  pro- 
portion of  testator's  property. 
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This  court  has  frequently  announced  its  adherence  to 
the  rule^  first  definitely  recognized  in  this  state  in  the 
case  In  re  Estate  of  Amesj  51  Iowa,  596^  tliat,  in  a  con- 
test as  to  the  validity  of  a  will  on  grounds  of  unsoundness 
of  mind  or  undue  influence,  declarations  of  one  devisee, 
tending  to  show  such  unsoundness  of  mind  or  undue  in- 
fluence, are  not  admissible  if  there  are  other  devisees,  not 
joint  with  the  declarant,  whose  interests  would  be  preju- 
diced by  the  refusal  to  probate  the  will  on  grounds  which 
such  declarations  tend  to  establish.  Becent  cases  support- 
ing this  rule  are  Hertrich  v»  Hertrichy  114  Iowa,  643; 
Fothergill  v.  Fothergill,  129  Iowa,  93 ;  Vannest  v.  Murphy, 
135  Iowa,  123;  Casad  v.  Ripley y  145  Iowa,  544;  Jam^s 
V.  Fairall,  154  Iowa,  253. 

Counsel  for  appellant  cite  the  case  of  Lundy  v. 
Lundyy  118  Iowa,  445,  as  in  some  way  qualifying  this 
rule ;  but  that  case  seems  to  be  based  upon  a  well-recognized 
exception,  that  declarations  of  the  sole  devisee  tending  to 
show  want  of  mental  capacity  or  undue  influence  are  ad- 
missible as  declarations  against  interest*  See  James  v. 
Fairall,  supra.  The  subsequent  cases  already  cited  indi- 
cate no  other  exception,  nor  do  they  suggest  any  inclina- 
tion on  the  part  of  the  court  to  abandon  the  rule  first 
announced  in  the  Ames  case.  Many  authorities  from  other 
states  are  cited,  in  our  own  cases  above  referred  to,  to  in- 
dicate that  the  rule  as  we  have  adopted  it  is  supported  by 
the  weight  of  authority.  It  would  be  superfluous '  to  now 
cite  or  refer  to  the  cases  from  other  states  to  which  our 
attention  is  called  by  counsel  for  appellee.  They  are 
collected  in  text-books  on  the  subject.  See  1  Underbill, 
Wills,  Section  163;  Page,  Wills,  section  424;  1  Greenleaf, 
Evidence,  section  176;  2  Wigmore^  Evidence,  section  1081. 
By  these  authors  the  weight  of  authority  is  announced  as 
supporting  the  rule  adopted  in  the  Ames  case. 

It  is  difiicult  to  see  how,  in  cases  similar  to  that  now 
before  us,  the  will  could  be  treated  as  consisting  of  several 
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parts,  and  the  devise  to  the  beneficiary  whose  declarations 
tend  to  impeacli  it  on  the  ground  of  undue  influence  or 
want  of  mental  capacity  annulled,  and  the  other  portions 
making  devises  to  other  beneficiaries  sustained;  and  it  is 
dear  that  the  devises  to  beneficiaries  not  bound  by  the 
declarations  of  the  beneficiary  making  them  should  not 
be  afFected  by  such  declarations,  which,  as  to  them,  are 
purely  hearsay  evidence.  The  will  must  be  treated  as  one 
instrument,  and  must  be  found  on  competent  evidence  not 
to  be  the  will  of  the  testator  in  order  to  justify  the  court 
in  rejecting  it  We  must  adhere  to  the  rule  often  an- 
nounced, and  hold  that  the  testimony  tending  to  show 
declarations  of  one  devisee  against  his  interest  are  not  ad- 
missible, if  the  effect  of  admitting  such  declarations  would 
be  to  overthrow  a  will  which  includes  provisions  in  favor 
of  other  devisees. 

The  judgment  is  therefore  Affirmed. 


Gus  Dahlstbom,  Appellant,  v.   Unknown  Claimants   and 

M.  Ablieteb. 

Mortgages:     coNCUiutENT  liens:    effect  of  assignment.     Separate 

1  mortgages  simultaneously  executed,  between  the  same  parties  and 
covering  the  same  property  are  not  necessarily  to  be  regarded  as  a 
single  instrument,  but  each  as  a  distinct  contract  complete  in  itself ; 
and  when  simultaneously  filed  they  create  concurrent  liens,  and 
in  the  absence  of  atf  agreement  the  assignment  of  one  will  not 
give  it  priority  over  the  other. 

Same:     foreclosure  of  one   concurrent   mortgage:    effect.     The 

2  foreclosure  by  the  mortgagee  of  one  of  two  concurrent  mort- 
gages covering  the  same  property,  after  an  unrecorded  assign- 
ment of  the  other,  will  not  discharge  the  assigned  mortgage; 
the  assignee  not  having  been  made  a  party  to  the  foreclosure 
and  there  having  been  no  reference  to  the  assigned  mortgage 
in  the  foreclosure  proceedings. 
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Appeal  from  Mitchell  District  Court. — ^IIon.  C.  H*  Kelly, 

Judge. 

Wednesday,  Apeil  10,  1912. 

AcTiOK"  was  begun  to  quiet  title  against  unknown 
owners.  M.  Ablieter  answered  by  pleading  that  he  held  a 
mortgage  by  assignment  on  the  land,  and  prayed  that  it  be 
established  as  a  lien  thereon.  The  petition  was  dismissed, 
and  plaintiff  appeals. — Affirmed. 

F.  r.  Van  Liew  and  Stoughton  &  Brown,  for  appellant. 

Springer,  Clary  &  Condon,  R.  Feyerbend,  and  Oeo, 
E.  Marsh,  for  appellees. 

Ladd,  J. — ^One  Woodward,  who  owned  the  two  hundred 
and  thirty-four  acres  of  land  in  controversy,  executed  two 
mortgages  thereon  to  Shaffer  Bros,  on  the  same  day,  one 
to  secure  the  payment  of  two  notes  of  $1,000  each,  dated 
January  15,  1907,  payable  five  years  after  date,  and  the 
other  to  secure  the  payment  of  a  note  of  $6,000  dated 
January  15,  1907,  and  payable  five  years  after  date.  These 
mortgages  were  filed  for  record  at  the  same  time.  On  the 
same  day.  Woodward  executed  a  deed  of  conveyance, 
subject  to  these  mortgages,  to  the  International  Land  Com- 
pany. The  plaintiff  recovered  judgment  against  this  com- 
pany for  $2,400  and  costs  June  1,  1908,  having  previous- 
ly caused  the  land  to  be  attached/  a  special  execution 
issued,  and  the  land  in  controversy  was  sold  thereunder, 
and  the  sheriff's  deed  executed  to  plaintiff  December  14, 
1909.  Shaffer  Bros,  instituted  foreclosure  proceedings  on 
the  $2,000  mortgage,  and  decree  of  foreclosure  was  entered 
October  14,  1908.  Special  execution  issued,  and  the  land 
covered  thereby  was  sold  by  the  sheriff  December  2d  follow- 
ing.    The  certificate  of  sale  was  issued  to  Shaffer  Bros., 
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and  by  them  assigned  to  plaintiff,  to  whom  the  sheriff's 
deed  was  executed  December  13,  1909.  The  $6,000 
mortgage  was  not  referred  to  in  the  proceedings.  It,  with 
the  note  for  that  amount,  had  been  assigned  in  writing 
to  M.  Ablieter  of  Boscobel,  Wis.,  October  11,  1907.  The 
assignment,  though  acknowledged  by  Shaffer  Bros.,  was 
never  recorded.  This  action  to  quiet  title  against  unknown 
claimants  was  -begun  September  9,  1910.  M.  Ablieter 
filed  an  answer  in  October  following,  in  which  he  set  up 
the  execution  of  the  $6,000  note  and  mortgage,  the  as- 
signment  to  him  for  value,  and  prayed  that  the  said  mort- 
gage be  established  as  a  lien  against  the  land,  and  that  as 
to  him  the  petition  be  dismissed.  The  contention  of  the 
plaintiff  is  that  the  transaction  as  recited  had  the  effect 
of  divesting  the  $6,000  mortgage,  and  that  he  is  entitled 
to  the  land  with  the  lien  thereof  discharged.  On  the  other 
hand,  the  defendant  says  that,  inasmuch  as  this  mortgage 
had  been  assigned  to  him  long  before  plaintiff  acquired 
any  interest  in  the  land  and  prior  to  the  foreclosure  of  the 
$2,000  mortgage,  it  was  not  released  or  discharged  by  the 
foreclosure  thereof  and  the  redemption  by  plaintiff  effected 
by  taking  an  assignment  of  the  sheriff's  certificate  of  sale, 
and  that,  in  any  event,  such  foreclosure  proceedings  were 
void  because  of  a  defect  in  the  proceedings. 

As  both  mortgages  were  executed  by  the  same  mort- 
gagor to  the  same  mortgagee  on  the  same  day,  this  may 
have  been  done  as  part  of  the  same  transaction,  but  froia 
I.  MotTGAGEs:        *^^®  circumstance   alone  it  is  not  to  be  in- 
SenB^^ffect       fcrrcd  that  the  notes  were  given  as  evidenc- 
of  assignment,    j^^  portious  of  the  samo   indebtedness,  nor 

that  the  mortgages  are  to  be  treated  as  parts  of  a  single 
instrument  Each  mortgage  is  complete  in  itself,  and  is  to 
be  regarded  as  a  distinct  contract.  McDonald  v.  Second 
National  Banhy  106  Iowa,  517. 

The  mortgages  having  been  executed  on  the  same  day 
by  and  to  the  same  parties  and  filed  for  record  the  same 
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instant  were  simultaneous  and  their  liens  concurrent,  and 
as  there  was  no  agreement,  express  or  to  be  implied,  as 
to  which  should  be  superior,  the  assignment  of  the  $6,000 
mortgage  to  Ablieter  did  not  give  it  priority  over  the 
other.  Perry's  Appeal^  22  Pa.  43  (60  Am.  Dec  630); 
Vredenburgh  v.  Burnet y  31  N.  J.  Eq.  229;  Chreene  v. 
Wamichy  64  N.  Y.  220;  Stafford  v.  Van  Rensselaer j  9 
Cow.  (X.  Y.)  316.  Even  when  part  of  the  notes  secured 
by  the  same  mortgage  are  assigned,  priority  of  the  security 
is  not  affected  thereby;  this  being  determined  by  the  order 
of  maturity  of  such  notes.  Massie  v.  Sharpe,  13  Iowa, 
642;  Hinds  v.  MooerSj  11  Iowa,  211;  Rankin  v.  Major j  9 
Iowa,  297.  Such  has  always  been  the  rule  in  this  state, 
though  there  are  authorities  to  the  contrary  elsewhere, 
and  there  is  no  sound  reason  for  giving  any  greater  effect 
to  the  transfer  of  one  of  two  simultaneous  mortgages.  Both 
mortgages  rank  as  equal  liens  without  priority  or  prefer- 
ence to  either,  whether  in  the  hands  of  the  mortgagee  or 
of  another  under  an  assignment,  unless  superior  equities 
in  favor  of  the  one  or  the  6ther  is  otherwise  shown.  1 
Jones,  on  Mtgs.  sections  634-535,  607-a;  Riddle  t2.  Oeorge, 
68  N.  H.  25. 

Had  Shaffer  Bros,  retained  the  $6,000  mortgage,  it 
might  have  been  necessary  to  have  protected  it  as  well  as 
the  owner  of  the  premises  in  the  foreclosure  of  the  $2,000 

mortgage  by  either  bidding  enough  for  the 
closure  of  one    land   to  Satisfy  both  or  by  redeeming  from 

concurrent  -i./v^-i  i  i»  ^  ttt 

mortgage:         the  Sheriff  s  salc  on  that  foreclosure.    Wells 

effect. 

V.  Ordway,  108  Iowa,  86.  But  they  had 
assigned  the  larger  mortgage  to  the  defendant  Ablieter 
long  before  foreclosure  suit  was  begun.  The  latter  might 
well  have  been  made  a  party  defendant.  Wiltsie  on  Mtg. 
Foreclosure,  section  184;  Potter  v.  Crandall,  1  Clarke  Ch. 
(X.  Y.)  119.  Had  this  been  done,  the  relative  rights  of 
the  respective  lienholders  in  the  •  security,  whether  or  not 
sufficient  to  satisfy  both,  might  have  been  determined.     As 
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he  was  not  a  party,  the  extent  of  his  lien  has  never  been 
adjudicated.  The  mortgagor  in  executing  the  simultaneous 
mortgages  must  have  done  so  with,  the  knowledge  that 
either  might  be  assigned,  and,  after  this  has  happened, 
there  is  no  just  ground  for  denying  the  assignee  the  secur- 
ity his  separate  mortgage  was  intended  to  afford  on  the 
ground  that  the  holder  of  the  other  mortgage  has  fore- 
closed without  making  him  a  party.  Had  the  mortgagor 
or  his  grantee  or  assignee  thought  it  essential  to  the  pro- 
tection of  his  interest  that  he  be  made  a  party,  he  should 
have  insisted  thereon  by  motion  or  otherwise.  In  Van 
Aken  v.  Gleason,  34  Mich.  477,  the  simultaneous  mort- 
gages were  to  different  persons,  and,  though  one  had  been 
foreclosed  by  advertisement,  the  court  held  that  a  bill  in 
equity  was  necessary  to  marshal  assets.  In.  Barber  v.  Cary, 
11  Barb.  (N,  Y.)  649,  one  of  two  contemporaneous  mort- 
gages was  foreclosed,  and,  as  against  the  mortgagor,  the 
court  held  the  bid  above  the  amount  necessary  to  satisfy 
the  judgment  should  be  applied  in  satisfaction  of  the  other 
mortgage.  In  Scott  v.  Featherston,  5  La.  Ann.  306,  it 
was  said  that  the  sale  there  considered  "under  the  con- 
current mortgage  did  not  extinguish  the  other  mortgage 
created  in  the  same  act  and  at  the  same  time." 

Had  these  mortgages  been  made  to  different  mort- 
gagees at  the  same  time,  and  filed  for  record  at  the  same 
instant,  there  could  be  no  doubt  but  that  the  foreclosure 
of  one  without  making  the  owner  of  the  other,  whether 
original  mortgagee  or  the  assignee,  a  party,  would  not 
have  discharged  the  other.  The  situation  is  practically  the 
same  where  the  mortgagee  to  whom  two  contemporaneous 
mortgages  have  been  executed  assigns  one  of  them,  and 
there  is  no  good  reason  for  saying  that  the  foreclosure 
of  one  of  the  simultaneous  mortgages  to  different  persons 
shall  not  satisfy  the  other  mortgage,  and  that  the  fore- 
closure of  one  of  two  such  mortgages  executed  to  the  same 
person  shall  work  the  discharge  of  the  other  when  assigned 
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to  another.  27  Cyc.  303.  The  courtq  of  but  one  state 
so  hold,  and,  as  no  reason  is  given  therefor  in  any  of  the 
decisions,  we  are  content  in  s^ing  that  we  do  not  care  to 
follow  them.  See  Magaw  v,  Oarretty  25  Pa.  319;  Dungan 
V.  American  Life  Ins.  &  Trust  Co.,  52  Pa.  253 ;  Bonstein 
V.  Schweyer,  212  Pa.  19  (61  Atl.  447).  In  Moffiitt  v. 
Rochey  76  Ind.  75,  one  mortgage  was  executed  tb  secure 
the  payment  of  promissory  notes  to  several  persons,  and 
the  court  held  that  the  foreclosure  by  the  payee  of  one 
did  not  discharge  the  security  as  to  others.  And  that 
court  in.  Murdoch  v.  Ford,  17  Ind.  52,  applied  the  same 
rule  where  several  installment  notes  maturing  at  different 
dates  were  secured  by  a  single  mortgage,  declaring  that 
such  notes  have  priority  in  the  order  of  maturity,  and 
that  the  rights  of  one  not  made  a  party  to  whom  a  de- 
ferred note  has  been  assigned  are  not  affected  by  the  fore- 
closure of  an  earlier  note,  and  may  redeem  against  the 
purchaser  und^er  such  a  decree.  See,  also,  Ooodall  v. 
Mopleyy  45  Ind.  355,  and  Harris  v,  Harlan,  14  Ind.  439. 
But  the  rule  is  otherwise  in  this  state.  In  Clayton  v. 
Ellis,  50  Iowa,  590,  it  was  held  that  the  assignee  of  a  part 
of  the  mortgage  debt  can  not  redeem  from  a  sale  upon 
foreclosure,  and  in  Harms  v.  Palmery  61  Iowa,  483,  where 
several  installments  matured  by  provision  of  the  mortgage 
and  some  of  them  had  been  transferred,  the  assignee  insti- 
tuted foreclosure  proceedings,  and,  upon  decree  being 
entered,  caused  all  the  land  save  the  homestead  to  be 
sold  thereunder,  and;  a  supplemental  decree  subsequently 
being  entered,  the  homestead  also  was  sold.  At  this  time 
a  decree  of  foreclosure  was  entered  on  the  installment 
notes  retained  by  Palmer,  the  original  payee.  The  latter 
undertook  to  redeem  the  homestead  on  the  theory  that  he 
was  a  junior  lien  holder.  The  owner  of  the  homestead 
having  parted  therewith,  his  wife  also  applied  to  redeem 
the  homestead.  The  court  held  she  was  entitled  to  do  so, 
and  that  Palmer  had  no  right  to  redeem,  saying  that  the 
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burdens  of  the  mortgagor  might  not  thus  be  increased  by  the 
transfer  of  a  part  of  the  notes  secured  saying  that: 

Were  the  rule  such  as  insisted  upon  by  defendant,  a 
mortgagee,  by  splitting  up  his  debt  by  assignment,  could 
bid  upon  the  land  a  sum  less  than  its  value,  and  the  mort- 
gagor could  not  redeem  under  the  statute,  without  paying 
the  whole  of  the  mortgage  debt.  This  would  result  in 
gross  oppression  and  injustice  to  the  mortgagor,  and  would 
operate  so  that  his  land  would  be  sacrificed  by  a  sale  for 
less  than  its  value.  It  can  not  be  claimed,  if  a  mortgage 
be  given  to  more  than  one  mortgagee,  that  they  separately 
would  have  the  right  to  redeem  from  the  sale,  or  that  the 
mortgagor  in  order  to  redeem  must  pay  the  whole  debt. 
The  case  in  no  respect  is  different  from  that.  Here  there 
are  in  contemplation  of  law  two  mortgages  the  transfer 
of  a  part  of  the  debt  conferring  upon  one  party  the  right 
of  mortgagee.  In  enforcing  their  rights,  so  far  as  the 
mortgagor  is  concerned,  they  must  be  regarded  as  one. 
See  same  case,  73  Iowa,  446. 

Plainly  enough  the  decision  is  based  on  the  theory 
that,  as  to  the  mortgagor,  there  was  but  one  mortgage, 
and  in  fairness  to  him  only  one  suit  in  foreclosure  can  be 
maintained  thereon.  In  this  action,  however,  there  were 
two  separate  mortgages  securiiig  the  payment  of  distinct 
debts,  and  on  no  tenable  theory  can  the  party  executing 
these  contend  that  foreclosing  the  one  without  the  other 
involved  the  splitting  up  of  causes  of  action  or  the  oppres- 
sion of  the  debtor.  True,  it  may  be  necessary  that  the 
equities  of  the  respective  mortgages,  because  of  being  con- 
current, finally  must  be  adjusted,  and  this  may  embarrass 
him  in  the  matter  of  redemption,  but,  having  executed 
securities  of  this  character,  each  distinct  and  assignable, 
and  which  when  mature  constitute  separate  causes  of  ac- 
tion, he  is  not  in  a  situation  to  complain,  and  surely  the 
plaintiff  who  acquired  title  as  purchaser  by  virtue  of 
sheriff's  deed  is  in  no  better  position.  Either,  if  he  so 
elects,  may  insist  that  the  holder  of  the  other  mortgage 

Vol.  is6  Ia.— x3< 
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be  made  a  party,  and  that  such  a  decree  be  entered  as 
shall  protect  the  right  of  redemption.  Not  having  done  so, 
the  assignee  of  the  mortgage  not  foreclosed  may  insist 
upon  his  lien,  though,  as  was  held  in  Van  Aken  v.  Gleasotij 
Si  Mich.  477,  a  marshalling  of  assets  may  be  necessary 
upon  the  enforcement  of  such  lien  by  foreclosure.  The 
defendant's  note  was  not  mature,  and  he  was  not  bound 
to  declare  it  due  because  of  not  having  received  interest 
tliereon,  and  if  so,  then  he  was  not  required  to  join  in  the 
foreclosure  proceedings  had  he  known  these  had  been  com- 
menced. Nothing  was  done  by  the  assignee  to  mislead 
the  plaintiff,  nor  was  there  any  reference  to  the  defendant's 
mortgage  contained  in  the  foreclosure  proceedings.  The 
owner  of  the  land  at  that  time  doubtless  might  have  com- 
pelled the  Shaffer  Bros,  to  have  made  the  defendant  a  party 
to  that  action,  but  it  did  not  do  so,  and  this  was  known 
to  plainti£F,  as  was  the  existence  of  the  mortgage.  He  has 
title  under  two  sheriil's  deeds,  one  under  execution  sale 
on  a  judgment  against  the  International  Land  Company 
and  the  other  under  foreclosure  of  the  $2,000  mortgage, 
and  we  are  of  the  opinion  that  his  equities,  though  probab- 
ly equal,  are  not  superior  to  those  of  the  defendant.  The 
decree  so  declaring  has  our  approval. — Affirmed. 


Fbank  L.  McCot  and  Eobebt  H.  Olmstead,  Appellants, 

V.  James  L.  Paxton  and  Others. 

* 

Waters:     accretions:    division    by    agreement.     Accretion   is   the 

1  gradual  and  imperceptible  accumulation  of  land  along  the  bank 
of  a  stream  or  body  of  water;  and  where  adjoining  landowners 
are  each  entitled  to  a  portion  ol  such  accretions  they  may  agree 
to  a  division  of  the  same  irrespective  of  their  exact  legal  rights. 

Boundtries:     oral  agreements:    possession:    statute  of  frauds. 

2  An  oral  agreement  fixing  a  division  line  between  adjoining  owners 
is  not  within  the  statute  of  frauds,  where  each  takes  possession 
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under  the  agreement  with  the  knowledge  of  the  other,  regard- 
less of  the  question  of  time;  and  such  possession  is  sufficient 
if  it  clearly  indicates  an  appropriation  by  the  party  who  claims 
to  own  the  property,  without  regard  to  personal  occupancy, 
cultivation  or  improvement.  In  this  action  defendant's  posses- 
sion is  held  sufficient  to  uphold  the  oral  agreement  fixing  the 
division  line. 

Same:     acquiescence.     Acquiescence  in  a  boundary  line,  with  pos- 
3    session  up  to  the  same,  for  a  period  of  ten  years,  is  conclusive 
evidence  of  an  agreement   for  its   establishment. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.   A.  B. 

Thobnbll,  Judge. 

Tuesday,  May  7,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 

McCoy  &  Olmsted,  ff.  H.  Cochran,  and  Oeo.  S. 
Wright  and  Jacob  SimSy  for  appellants. 

Tirdey  £  MitcheUy  for  appellees. 

Shebwin,  J. — ^This  is  an  action  to  quiet  title.  The 
land  in  controversy  is  all  accretion  made  by  the  action  of 
the  Missouri  river,  which  bounds  it  on  the  west.  It  all 
lies  south  of  a  line  running  due  west  to  the  river  from  the 
southeast  comer  of  section  17,  and  is  between .  the  river 
and  section  16  and  21.  The  plaintiffs  are  the  owners 
of  section  17,  and  the  defendants  are  the  owners  of  those 
parts  of  sections  16  and  21  that  fronted  on  the  river.  Sec- 
tion 17  is  a  fractional  section,  consisting  of  lots  1  and  2. 
According  to  the  government  survey  of  1852,  the  left 
bank  of  the  Missouri  river  is  meandered  as  commencing 
approximately  «,t  what  would  be  the  northwest  corner  of 
the  N.  E.  %  of  section  17,  running  thence  diagonally  in  a 
southeasterly  course,  striking  the  easterly  line  of  section 
17  a  short  distance  below  what  would  be  the  southeast 
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comer  of  the  N.  E.  %  of  section  17,  and  continuing 
thence  in  a  southeasterly  direction.  Lot  1,  in  section  16, 
is  the  tract  of  land  that  would  have  been,  had  the  section 
been  a  full  one,  the  K  W.  %  of  the  S.  W.  %;  and  lot 
2  of  section  16  would  have  been  the  S.  l/^  of  the  S.  W. 
%  of  section  16.  The  meandered  line  of  the  left  bank  of 
the  river  continued  diagonally  to  the  southeast,  cutting 
off  the  southwest  corner  of  lot  1  in  16,  leaving  it  with 
about  thirty  acres.  Sii^ce  the  government  survey  in  1852, 
the  Missouri  river  has  gradually  established  itself  about  a 
mile  west,  and  in  doing  so  formed  the  land  in  controversy. 
The  plaintiffs  claim  that  all  of  the  land  in  controversy 
is  accretion  to  section  17,  and,  because  thereof,  that  they 
own  it  all.  The  defendants  claim,  on  ^he  other  hand,  that 
the  l&nd  is  accretion  to  section  16,  and,  as  special  defenses, 
that  the  boundary  was  orally  agreed  upon  and  has  been 
acquiesced  in  for  more  than  ten  years.  Lot  2,  in  section 
17,  is  the  south  tract  in  that  section;  and  the  south  part 
of  the  east  line  thereof  forms  the  west  line  of  the  northerly 
part  of  lot  1,  in  section  16.     So  it  will  be  seen  that  lot  1  in 

16  extends  south  of  the  extreme  south  end  of  lot  2  in  17. 
Lot  2  in  16  is  south  of  lot  1  in  that  section. 

John  Hanthorn  became  the  owner  of  lot  2  and  a  part 
of  lot  1  in  section  17  in  June,  1866,  and  he  owned  this 
land  until  October  14,  1887,  when  he  sold  it  to  James  F. 
Lyons.  Mrs.  Eliza  J.  Hough  became  the  owner  of  lot  1  in 
section  16,  June  21,  1866;  and  she  retained  ownership 
thereof  until  July  12,  1892,  when  she  sold  it  to  M.  M. 
Marshall.  Thus,  from  the  29th  day  of  June,  1866,  until 
October  14,  1887,  John  Hanthorn  was  the  owner  of  lot 
2,  in  section  17,  and  Mrs.  Hough  was  the  owner  of  lot  1 
in  section  16.    James  F.  Lyons  conveyed  the  land  in  section 

17  to  Edwin  H.  Walker  and  Marshall  C.  Hamilton  in 
July,  1890  and  in  September,  1891,  Edwin  H.  Walker 
conveyed  to  his  minor  son,  Thomas  H.  Walker,  his  un- 
divided one-half  interest  therein.    In  April,  1894,  Hanxil* 
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ton  conveyed  his  interest  in  section  17  to  J,  B.  Young; 
and  in  August,  1894,  Young  conveyed  the  same  interest 
to  Thomas  H.  Walker,  who  thus  became  the  owner  of  all 
the  land  in  section  17,  In  May,  1901,  he  conveyed  to 
plaintiffs.  The  title  to  lot  1,  in  section  16,  came  to  the 
defendants  through  conveyances  from  Mrs.  Hough  down. 
A  part,  if  not  all,  of  the  land  in  controversy,  and  much 
more  of  the  same  kind  north  of  it,  had  been  formed  when 
Hanthom  and  Mrs.  Hough  became  the  owners  of  their 
respective  lots  in  sections  17  and  16.  Their  lands  were 
at  that  time  heavily  timbered;  and  as  early,  at  least,  as 
1867,  there  was  young  timber  on  the  land  in  controversy 
for  some  distance  west  of  the  meandered  line  of  their 
lands. 

In  the  fall  of  1874,  John  Hanthom  and  a  son  of  Mrs. 
Hough  located  the  southeast  comer  of  section  17,  and 
blazed  a  line  from  there  due  west  as  far  as  there  waB 
growing  timber,  which  was  six  or  seven  hundred  yards ;  and 
Hanthom,  at.  that  time,  stated  that  the  line  thus  marked 
was  the  division  line  of  the  accretions  to  sections  17  and 
16.  In  December,  1883,  one  Wallace  Walker  was  cutting 
timber  south  of  the  line  that  had  been  marked  by  Han- 
thom and  young  Hough  in  1874,  and  Hough  ordered  him 
to  stop.  A  few  days  later,  Hanthom  and  Hough  agreed 
to  have  the  line  located  by  a  surveyor,  which  was  accord- 
ingly done;  and  it  was  found  to  be  where  they  had  them- 
selves located  it  in  1874.  The  line  was  re-marked  on 
trees,  and  comer  stones  were  placed  at  both  ends  thereof. 
The  line  thus  marked  was  open  and  visible  when,  in  1892, 
or  1893,  a  fence  was  placed  there,  which  has  since  marked 
the  division  line.  James  F.  Lyons,  who  was  then  the 
owner  of  the  west  half  of  lot  1  in  17,  was  present  a  part 
of  the  time  while  the  survey  of  1883  was  being  made.  In 
1887  the  treasurer  of  Pottawattamie  county  sold  the  accre- 
tion land  south  of  this  line  for  the  taxes  of  1885-86,  to 
James  F.  Lyons  for  the  sum  of  $20.72;  the  tax  certificate 
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describing  the  land  as  ^four  forty-acre  tracts  in 
the  S.  E.  %  of  section  17 — 76 — 44,  There  was  no  such 
government  description,  however;  and  it  is  evident  that 
Lyons  was  then  attempting  to  acquire  the  title  to  the 
accretion  land  south  of  the  Hanthom-Hough  line  under 
the  tax  sale.  When  Marshall  C.  Hamilton  and  Edwin  H. 
Walker  bought  lots  1  and  2  in  17  of  Lyons  in  July,  1890, 
Hamilton  understood  that  lot  2  and  accretions  did  not 
extend  further  south  than  the  line  in  question.  And  when 
Hamilton  sold  his  undivided  one-half  interest  in  the  land 
in  17  to  J.  B,  Young  in  April,  1894,  Hamilton  advised 
Young  that  the  south  line  of  the  accretion  land  was  the 
fence  in  question.  Young  was  not  fully  satisfied  with 
Hamilton's  statement;  and,  to  determine  certainly  what 
claims  were  made  to  the  accretion  land  by  the  occupants 
south  of  said  line,  Young  went  to  Marshall,  who  had 
bought  of  Mrs.  Hough  and  was  then  in  possession,  and 
talked  the  matter  over  with  Marshall,  who  then  told  him 
that  the  fence  marked  the  line  that  had  been  agreed  upon 
years  before;  and  that  he  made  no  claim  to  any  of  the 
accretion  land  north  of  it.  The  record  shows,  further, 
that  when  Lyons  conveyed  to  Hamilton  and  Walker  lots  1 
and  2  in  section  17,  in  July,  1890,  he  also  assigned  to 
them  the  tax  certificate,  covering  the  accretion  land  south 
of  this  line;  and  that  after  Hamilton  had  conveyed  his 
interest  in  lots  1  and  2  to  Young  he  still  claimed  to  own 
an  interest  in  the  accretion  land  south  of  the  fence,  under 
the  tax  sale. 

There  is  a  great  mass  of  evidence  touching  the  ques- 
tion whether  the  land  in  controversy  is  accretion  to  both 
sections  17  and  16,  or  only  accretion  to  section  17,  as 
1.  Waters:  claimed     by     the     appellants.       The     lapse 

d?5[SoS"^       of    time    has    made    it    almost    impossible 
agreement        ^^     determine,     with     any     degree    of    cer- 
tainty, just  how  this  land   was  formed,   or  to  determine 
whether  it  is,   in   fact,   all   accretion   to   section   17,   or 
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accretion  to  section  16  as  welL  We  have  given  the  record 
a  great  deal  of  study,  and  we  must  confess  that  we  are 
still  in  doubt  as  to  the  truth  of  the  matter.  The  changes 
in  the  river  were  apparently  great  at  the  point  in  question 
before  the  government  survey  of  1852;  and  after  that 
Burvey,  and  up  until  the  cut-off  of  1873,  its  vagaries  are 
marked.  The  evidence  of  men  who  were  fairly  familiar 
with  the  river  thirty  or  thirty-five  years  before  this  case 
was  tried  below  is,  in  our  judgment,  of  but  little  value 
in  determining  whether  the  land  in  question  was  gradual- 
ly formed  in  such  way  as  to  become,  in  fact,  accretion  to 
both  sections,  or  to  only  section  17.  The  landmarks  left 
by  the  shifting  channel  may  be  fairly  well  defined;  but 
accretion  is  the  gradual  and  imperceptible  accumulation 
of  land,  and  it  is,  at  best,  in  most  instances  a  difficult 
matter  to  determine  the  precise  point  at  which  the  increase 
started,  or  the  exact  course  that  it  followed. 

We  shall  not  attempt  to  determine  this  branch  of 
the  case,  for  the  reason  that  we  are  of  the  opinion  that 
a  division  line  was  agreed  upon  as  early  as  1874,  and  re- 
affirmed in  1883,  and  because  the  parties  in  interest  ac- 
quiesced in  the  present  line  for  a  period  of  more  than  ten 
years.  And,  in  this  connection,  we  should  say  that  the 
appellees  do  not  rely  upon  title  by  adverse  possession,  so 
that  question  is  not  before  us.  There  is  no  question  but 
what  the  land  lying  west  of  the  meander  line  of  sections 
16  and  17  was  accretion ;  and  if  a  part  thereof  was  believed 
to  be  properly  accretion  to  section  16  the  owners  of  the 
land  in  place  to  which  the  accretion  belonged  could  un- 
doubtedly establish  the  line  between  their  accreted  interests 
by  agreement,  or  by  acquiescence.  The  situation  is,  of 
course,  a  little  different  from  that  where  a  lih^  between 
two  surveyed  tracts  is  in  dispute,  but  the  law  of  accretion 
gives  to  each  riparian  owner  a  part,  at  least,  of  the  whole 
body  accumulated  by  his  own  and  the  adjoining  land; 
and  where  there  is  such  an  increase  it  is  entirely  competent 
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for  the  adjoining  owners  to  agree  how  the  ac5creted  land 
sliall  be  divided,  and  this  is  true  regardless  of  the  exact 
legal  right  that  either  may  have  therein. 

An  oral  agreement,  whereby  a  division  line  is  estab- 
lished, is  not  within  the  statute  of  frauds,  where  the  parties 
enter  into  possession,  with  the  express  or  implied  consent 

of  each,  and  retain  the  same.     Code,  section 
oral  agree-*      4626 1  KUcheti  V.  Cliantland.  130  Iowa,  623; 

ments:  posses-       -rr-  -mm-         i  -r 

Swra'adS?'*      -ffays    V.    Mursh,    123    Iowa,    84.        A   sale 

of  rea^  estate  in  parol,  accompanied 
with  possession  is  valid.  Chamberlin  v.  Bobertsoriy 
31  Iowa,  408;  Tuttle  v.  Becker^  47  Iowa,  486.  And 
if  such  be  the  rule,  it  must  follow  that  an  oral 
agreement,  fixing  a  division  line,  where  possession  is  taken 
under  the  contract  with  the  knowledge  of  the  other  party, 
is  valid  and  final,  regardless  of  the  question  of  time.  See, 
also,  Kitchen  v.  Chantland,  supra.  There  was  a  question 
between  Hanthom  and  Mrs.  Hough  as  to  their  respective 
rights  in  this  accreted  land,  and  they  selected  their  own 
way  of ^  determining  such  rights.  And,  after  the  lapse  of 
more  than  thirty-five  years,  the  courts  should  not  indulge 
in  technical  refinements,  which  will  result  in  setting  aside 
this  solemn  agreement  and  in  destroying  property  rights 
acquired  thereunder. 

It  is  true  that  neither  of  these  parties  made  valuable 
improvements  on  any  of  this  land;  and  it  is  also  true 
that  their  possession  thereof  was  not  such  as  would  ordi- 
narily follow  where  the  land  was  under  cultivation.  But 
they  were  both  in  possession,  to  some  extent  nevertheless; 
and  we  think  such  possession  was  suflScient  for  the  pur- 
poses of  this  case.  A  person  may  be  in  possession  of  land 
without  a  personal  representative  thereon,  or  without  hav- 
ing personally  cultivated  or  improved  it.  Barstow  v.  New- 
marif  34  Cal.  90.  Possession  of  land  may  be  acquired 
and  held  in  diflFerent  ways;  and  the  possession  is  sufficient 
if  it  is  such   as  to  clearly  indicate   an  appropriation  by 
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the  person  who  claims  to  hold  the  property.  Trayers  v. 
McElvaiuy  181  111.  382  (55  K  E.  135). 

The  primary  purpose  of  possession  is  to  notify  the 
community  or  neighborhood  that  it  is  in  the  exclusive  use 
and  enjoyment  of  the  person  so  appropriating  the  land. 
Here  there  was  no  question  made  as  to  possession  or  the 
right  of  possession  until  after  the  plaintiff's  purchase  in 
1901;  and  at  that  time  and  for  years  before  the  land  was 
cultivated.  So  far,  then,  as  possession  may  be  necessary 
to  perfect  an  oral  agreement  establishing  a  division  line, 
every  element  thereof  was  present  in  this  case  when  plain- 
tiffs became  the  owners  of  section  17   in  1901. 

Moreover,  plaintiffs'  grantors  had  actual  knowledge  of 

the  agreement  respecting  the  division  line,  and  recognized 

the   rights  of  Mrs.   Hough   and   her  grantees   thereunder. 

3.  Same-  Had   there  been  no  specific   agreement,   the 

.cuiisc^nce.     ^^^^^^^  ^^^^^  acquiescence  in  the  line,  ao 

companied  by  possession  for  a  period  of  more  than  ten 
years;  and  this  alone  would  be  conclusive  evidence  of  an 
agreement,  and  would  bind  the  parties.  Miller  v.  Mills 
County^  111  Iowa,  654;  Klinher  v.  Schmidt^  114  Iowa, 
695 ;  Kitchen  v.  CJiantland,  supra.  We  think  the  learned 
district  court  rightly  decided  this  case,  and  the  judgment  is 
Affirmed, 


Mamie  Clabk,  v.   Iowa  State  Traveling  Men's  Asso- 
ciation,  Appellant. 

Mutual  insurance:  assessments:  by-laws:  construction.  A  mem- 
I  ber  of  a  purely  mutual  insurance  association  can  not  be  assessed 
for  losses  occuring  prior  to  his  membership,  unless  he  has  agreed 
to .  pay  such  assessments.  The  by-laws  in  the  instant  case  do 
not  authorize  such  assessments;  but  if  ambiguous  in  that  re- 
spect they  must  be  construed  strictly  against  the  association  to 
avoid  forfeiture. 

Same:     diversion  of  funds.     A  mutual  insurance  company  has  no 
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2  power  to  create  an  emergency  fund  from  dues  and  assessments 
paid  by  its  members  for  another  purpose,  unless  its  charter 
and  by-laws  so  provide;  and  such  a  fund  not  so  provided  for 
is  illegally  created 

Same:     diversion  of  funds:    estoppel.  '  The   fact  that  a  member 

3  of  a  mutual  insurance  association  received  a  copy  of  a  resolu- 
tion in  the  form  of  a  recommendation  for  the  creation  of  an 
emergency  fund  from  funds  paid  for  other  purposes,  and  made 
no  protest  against  the  proposition,  would  not  prevent  his  bene- 
ficiary from  contesting  the  validity  of  the  fund;  in  the  absence 
of  evidence  4hat  he  knew  of  the  existence  of  the' fund  or  that 
his  payments  had  been  diverted  thereto. 

Same.     An  insurance  association  has  no  right  to  divert  'the  pay- 

4  ments  made  by  a  member  to  another  fund  illegally  created,  or 
to  transfer  thereto  money  from  the  general  fund  to  which  he 
has  contributed;  nor  can  he  be  compelled  to  contribute  to  a 
fund  already  in  excess  of  that  authorized. 

Same:    assessments:   forfeiture.    Where  a  mutual  association  has 

5  demanded  and  received  larger  assessments  than  it  was  entitled 
to,  the  excess  is  held  as  a  credit  for  future  assessments;  and 
where  such  credit  exists  the  membership  can  not  be   forfeited. 

Same:     accident  insurance:    cause  of  death:    evidence.     In  this 

6  action  upon  an  accident  certificate  the  evidence  is  held  to  show 
that  the  member  was  drowned,  and  to  authorize  recovery  under 
a  provision  creating  liability  for  bodily  injuries  through  external, 
violent  and  accidental  means,  which  independent  of  other  causes 
resulted  in  death. 

Same:    burden  of  proof.    The  burden  in  this  action  was  upon  plain- 

7  tiff  to  show  that  death  resulted  from  a  cause  within  the  terms 
of  the  certificate;  and  this  burden  was  met  by  a  showing  that 
the  member  was  drowned  while  bathing,  and  is  not  overcome 
by  the  mere  fact  that  he  voluntarily  entered  the  water. 

Appeal  from  PolJe  District  Court. — Hon.  W.  H,  McHenbt^ 

Judge. 

Tuesday,  May  7,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 

Sullivan  &  Sullivany  for  appellant 


Sept.  1912]  Claek  v,  Iowa  State  T.  M.  Assn.  203 

Outhrie,  Oamble  &  Street^  and  Bowen  &  Albertson, 
for  appellee. 

Shebwin,  J. — The  plaintiflf  is  the  widow  and  bene- 
ficiary of  Hay  Clark,  who  died  on  the  6th  day  of  September, 
1908,  the  holder  of  a  benefit  certificate  issued  by  the  de- 
fendant association  on  the  2d  day  of  February,  1896. 
The  defense  is  that  Clark  was  not  a  member  at  the  time 
of  his  death,  because  of  the  fact  that  he  had  not  paid 
assessment  No.  75,  ordered  by  the  board  of  directors 
on  the  6th  day  of  June,  1908,  and  which  was  payable,  in 
any  event,  before  the  1st  day  of  August,  1908.  It  is  con- 
ceded that  this  assessment  of  $2  was  not  paid ;  but  appellee 
contends  that  Clark  was  nevertheless  a  member  in  good 
standing  at  the  time  of  his  death,  because  of  the  several 
reasons  which  we  shall  later  discuss. 

The  defendant  is  a  purely  mutual  association  under 
the  statute  and  its  charter  and  by-laws.  Its  articles  of 
incorporation  provide  that  its  business  "shall  be  the  col- 
lection of  funds  from  its  members  by  fixed  membership 
fees,  dues  and  equal  assessments  upon  each  member,  to  be 
used  for  the  mutual  benefit  and  protection  of  its  members, 
their  families,  heirs  and  beneficiaries."  And  further: 
"The  directors  shall  have  full  charge  of  all  funds  of  the 
association  and  shall  have  authority  to  make  such  assess- 
ments as  may  be  necessary  to  carry  out  the  aims  and  ob- 
jects of  this  association.'^  Article  5,  section  4,  of  the 
by-laws,  provides  as  follows :  "The  board  of  directors  may 
order  an  assessment  of  not  to  exceed  the  sum  of  two 
dollars  at  any  one  time  upon  each  member  for  the  purpose 
of  raising  funds  when  necessary  in  the  course  of  the  busi- 
ness of  the  association  and  for  the  purpose  of  carrying  out  its 
aims  and  objects.  The  amount  in  the  treasury  of  the  associa- 
tion  shall  not  be  reduced  below  the  sum  of  five  thousand  five 
hundred  dollars,  unless  it  is  to  pay  benefits  or  indemnities 
prior  to  making  and  collecting  the  assessments  therefor,  and 
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whenever,  by  such  payment,  the  funds  therein  are  reduced 
below  said  sum,  said  directors  shall  then  make  an  assess- 
ment as  herein  provided."  And  section  5  of  article  5 
provides  that,  ^Spon  the  death  of  a  member  in  good  stand- 
ing, the  board  of  directors  may  make  an  assessment  on  each 
member  in  good  standing  in  the  sum  of  two  dollars  ($2.00), 
of  which  assessment  the  secretary  shall  forthwith  notify 
each  member."  It  will  be  noticed  that  under  this  section 
an  assessment  for  a  death  benefit  can  only  be  made  after 
the  death  has  occijrred. 

At  the  annual  meeting  of  the  association  in  December, 
1897,  the  following  resolution  was  duly  adopted:  ^Tlesolved, 
that  it  is  the  sense  of  this  annual  meeting  that  the  present 
is  a  very  favorable  time  to  commence  the  accumulation  of 
an  emergency  fund  of  $100,000  to  be  made  up  (as  fast 
as  convenient)  out  of  the  annual  dues,  as  they  may  be 
paid  from  year  to  year.  This  fund  should  be  put  out  upon 
interest,  but  at  all  times  subject  to  the  acts  of  the  president 
and  board  of  directors,  when,  in  their  judgment,  an  emer- 
gency has  arisen  or  when  disturbing  it  will  avoid  the  neces- 
sity of  making  more  than  four  assessments  in  any  year." 
And  following  its  adoption  the  annual  dues  of  the  members 
were  diverted  to  the  emergency  fund  so  provided  for,  and 
at  the  time  of  Clark's  death  there  was  $169,000  in  said 
fund.  The  association  had  long  followed  the  rule  of  mak- 
ing but  four  assessments  of  $2  each  per  year,  and  had  on 
several  occasions  drawn  from  the  emergency  fund  to  meet 
its  liabilities;  and  at  one  time  it  transferred  from  the 
general  fund  to  the  emergency  fund  $15,000.  At  the  time 
Clark  became  a  member,  there  were  liabilities  on  benefit 
certificates,  aggregating  over  $34,000,  which  were  afterwards 
paid  from  funds  to  which  Clark  contributed  by  paying 
assessments  leveied  therefor.  Appellee  contends  that  Clark 
was  not  in  default  for  failure  to  pay  the  last  assessment, 
because  he  had  before  that  time  overpaid  all  valid  demands, 
and  was  entitled  to  credit  on  the  last  assessment  for  such 
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overpayment.  It  is  claimed  that  he  had  overpaid  "by  con- 
tributing to  the  payment  of  losses  incurred  before  his 
membership^  and  for  which  he  was  not  liable,"  "by  con- 
tributing to  a  wholly  illegal  emergency  fund,"  *T)y  con- 
tributing to  an  excess  in  the  emergency  fund,  even  if  it 
was  valid  to  the  amount  contemplated  by  its  terms,"  and 
'^because  moneys  which  he  had  contributed  on  assessments 
were  diverted  into  the  emergency  fund  without  authority 
to  use  any  funds  received  by  assessments  on  that  account, 
even  if  the  emergency  fund  itself  was  valid."  Appellee 
further  says  that  the  assessment  was  unnecessary,  because 
there  were  available  funds  on  hand  in  excess  of  any  ascer- 
tained requirements,  and  that  Clark  was  not  bound  to  pay 
it  There  are  two  or  three  sufficient  reasons  for  holding 
that  there  was  no  loss  of  membership  because  of  the  non- 
payment of  the  last  assessment. 

In  a  purely  mutual  association,  such  as  this  is,  a 
member  can  not  l3e  assessed  for,  or  be  compelled  to  pay, 
losses  that  occurred  prior  to  his  membership,  unless  he  has 

agreed  to  do  so;  and  there  is  nothing  in  the 
imsurancb:  rccord  before  us  which  suggests  that  Clark 
by-laws;  Contracted  to  become  thus  liable.     Hetzel  t;. 

constmction. 

Oolden  Precepty  129  Iowa,  655;  Newman 
17.  Associatiany  76  Iowa,  66;  Collins  v»  Insurance  Co., 
96  Iowa,  216. 

The  provision  in  section  4  of  article  5  of  the  by-laws 
does  not,  in  our  judgment,  necessarily  indicate  that  the 
board  may  assess  new  members  for  past  losses.  The  de- 
clared mutual  purpose  of  the  association  would  negative 
such  intent;  and,  if  there  is  ambiguity  in  the  by-law  in 
question,  it  must  be  construed  strictly  against  the  associ- 
ation, to  prevent  a  forfeiture. 

We  shall  not  determine  whether  an  emergency  fund 
may  be  legally  provided  by  a  mutual  association  of  this 
kind.  For,  however  that  may  be,  it  is  very  clear  that  the 
defendant's  action,  in  attempting  to  provide  for  such  fund 
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was  illegal.     The  constitution  and  by-laws  provided  what 

funds  should  be  raised,  and  how  the  dues 

m    Same* 

diversion  and  assessmeuts  should  be  used ;  and  if,  under 

of   funds. 

the  statute,  the  association  had  the  power 
to  provide  an  emergency  fund,  it  could  only  be  done  by 
amendment  to  the  charter  or  by-laws,  adopted  in  the  man- 
ner pointed  out  therein.  An  amendment  to  the  constitution 
requires  "two-thirds  vote  of  the  members  in  good  stand- 
ing present'^  after  the  proposal  has  been  on  file  with  the 
secretary  "ninety  days  prior  to  the  meeting/'  The  re- 
quirement for  amending  the  by-laws  is  as  follows:  "These 
by-laws  may  be  revised  or  amended  at  any  regular  meet- 
ing of  the  association  by  two-thirds  vote  of  the  members 
present:  Provided,  that  any  proposed  revision  or  amend- 
ment thereto  be  filed  in  writing  with  the  board  of  directors 
not  less  than  thrity  days  prior  to  said  meeting,  such  pro- 
posed amendment  to  be  mailed  immediately  thereafter  to 
each  member  in  good  standing."  There  was  no  pretense  of 
complying  with  either  of  these  provisions  of  the  constitu- 
tion and  by-laws;  and  nothing  further  than  the  adoption 
of  the  resolution  was  ever  done  to  authorize  the  creation 
of  the  emergency  fund. 

Appellant,    says,    however,    that   Clark    acquiesced   in 
the  action  of  the  association  relative  to  the  fund,  because 
he  had  notice  of  the  adoption  of  the  resolution  and  made 
Same-  ^^  protcst     But  this  is  begging  the  question 

ofTund!:         ^^  ^^®  record  in  this  case.     Clark  may  have 
estoppel.  received  a  copy  of  the  resolution  and  notice 

of  its  adoption,  as  claimed  by  appellant;  but  there  is  abso- 
lutely no  evidence  tending  to  show  that  he  had  knowledge 
of  the  existence  of  the  fund,  or  that  the  annual  dues  paid 
by  him  had  been  diverted  thereto.  He  was  charged  with 
notice  of  the  provisions  of  the  charter  and  by-laws,  and 
knew  that  such  fund  could  not  be  legally  created  without 
amendment  thereto.  The  resolution  was  in  the  form  of  a 
recommendation  merely;  and  Clark  had  the  right  to  assume 


Sept  1912]  Clark  v.  Iowa  State  T.  M.  Absn.  207 

that  no  further  action  relative  thereto  would  be  taken  with- 
out proper  amendment  to  the  by-laws.  True  he  paid  his 
dues  and  assessments  thereafter;  but  he  is  not  shown  to 
have  had  knowledge  that  any  of  the  money  so  paid  was 
being  placed  in  this  fund.  On  the  contrary,  he  had  the 
right  to  believe  that  his  payments  were  being  applied  in 
strict  accordance  with  the  laws  of  the  state  and  the  associa- 
tion. There  can  be  no  acquiescence  without  full  knowledge; 
nor  will  the  doctrine  be  applied  in  aid  of  a  forfeiture 
where  an  illegal  exaction  has  been  made. 

The  emergency  fund  having  been  illegally  created, 
the  association  had  no  right  to  divert  any  of  Clark's  pay- 
ment's thereto,  either  in  the  annual  dues  paid  by  him,  or 

by  transferring  to  such  fund  the  $15,000 
^  from    the    general    fund    to    which    Clark 

had  contributed.  Furthermore,  had  the  emergency 
fund  of  $100,000  been  legally  created,  the  de- 
fendant would  have  had  no  right  to  use  Clark's  money 
to  help  swell  the  fund  to  $169,000.  His  money  could  only 
be  legally  used  for  the  purposes  designated  by  the  laws 
of  the  association.  He  was  not  bound  to  contribute  to 
a  fund  in  excess  of  that  authorized;  and  the  use  of  his 
money  for  such  purpose  would  have  been  illegal  in  any 
event 

Where  an  association  of  this  kind  has  exacted  and 
received  from  a  member  more  money  than  it  was  entitled 
to,  it  is  held  as  a  credit  to  bo  applied  on  future  assess- 
ments ;  *  and,   where   such   credit   exists,   the 
aMcsmnenta:      membership    can    not    be    forfeited    for    a 

forfeiture.  -rr  t 

failure  to  pay  an  assessment.  lounghoe  v. 
Associatiofty  126  Iowa,  874;  Hetzel  v.  KnightSy  etc.y 
supra]  Trotter  v.  Grand  LodgCy  132  Iowa,  513;  Ram- 
houseJe  v.  ToilerSy  133  Iowa,  375;  Wait  v.  WorkerSy  140 
Iowa,  648.  For  the  reasons  above  stated,  there  could  be 
no  forfeiture  of  Clark's  membership,  and  we  need  not  dis- 
cuss other  points  relied  upon  by  the  appellee.     We  hold 
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that  he  was  a  member  in  good  standing  at  the  time  of  his 
death. 

The    appellant's    by-laws    provide    that,    "whenever    a 
member,   in  good  standing,   through   external,   violent   and 
accidental  means,  receives  bodily  injuries  which  shall,  inde- 
pendently   of    all    other    causes,    result    in 
•ccidciit  insur-    death,"    it    shall    be    liable,    and    that    no 

ancci  CAU8C 

of  death:  liability    shall    exist    where    death    results, 

evidence.  •'  ^  ^  ^  ' 

wholly  or  partially,  directly  or  indirectly, 
from  disease,  bodily  or  mental  infirmity,  or  from  intoxica- 
tion.  The  facts  surrounding  the -death  of  Clark  were  as 
follows:  On  the  Sunday  of  his  death,  Mr.  Clark  was  in 
Kansas  City,  Mo.,  with  his  son,  who  was  then  about  fifteen 
years  of  age.  They  had  breakfast  after  nine  o'clock  in 
the  morning,  and  dinner  at  a  little  after  one  o'clock.  Soon 
after  dinner,  the  two  went  to  the  Elks'  lodgeroom,  and  a 
few  minutes  after  reaching  there  they  both  went  to  the 
pool  for  a  bath.  Clark  had  been  in  the  water  a  few 
minutes,  and  was  walking  towards  his  son,  when  he  made 
a  slight  jump  forward,  made  a  few  faint  motions  with  his 
hands,  and  sank.  He  was  taken  from  the  pool  five  or 
ten  minutes  later,  dead.  An  autopsy  showed  him  to  have 
been  in  perfect  health  in  life,  and  the  opinion  of  several 
medical  experts  was  that  the  cold  water  had  produced  a 
shock  from  which  Clark's  system  did  not  react;  that  his 
vitality  was  thereby  reduced  and  a  fainting  spell  brought 
on,  which  caused  him  to  sink;  and  that  he  was  drowned. 
While  the  appellant  earnestly  insists  that  the  evidence  is 
sufiicient  to  sustain  a  finding  that  Clark  was  drowned,  we 
think  otherwise.  The  testimony  of  the  physicians,  based 
largely  on  the  autopsy,  it  is  true,  together  with  the  tes- 
timony of  the  eyewitnesses,  was  ample  to  take  the  case 
to  the  jury  on  that  question.  Hopkinson  v.  Knapp  & 
Spaulding  Co.,  92  Iowa,  328;  Railway  Co.  v.  Woodj  66 
Kan.   613   (72  Pac.   215);  Bradbury  v.   City,  80  Conn. 
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298  (68  Atl.  321) ;  Dunlap  v.  Rock  Island,  145  Mo.  App. 
215   (129  S.  W.  262). 

The  burden  rested  on  the  plaintiff  to  prove  that  Clark's 
death  was  the  result  of  accidental  means,   and   appellant 
contends  that  this  burden  has  not  been  met;  and,  further, 
7.  Sams:  burden    ^^^^  ^hc  cause  of  death  established  was  not 
of  proof.  within  the  terms  of  the  policy,  because  it  was 

not  shown  to  be  independently  of  all  other  causes,  and 
because  it  was  a  death  resulting,  wholly  or  partially, 
directly  or  indirectly,  from  "disease,  bodily  or  mental  in- 
firmity." These  contentions  may  be  discussed  together. 
We  do  not  understand  that  the  appellant  is  claiming  that 
drowning  may  not,  under  certain  circumstances,  be  acci- 
dental; and  as  we  have  already  said,  the  evidence  is  suffici- 
ent to  sustain  the  finding  that  he  was,  in  fact^  drowned. 
If  we  get  the  right  idea  of  appellant's  claim  at  this 
point,  it  is  that  Clark's  voluntary  act  in  entering  the  water 
was  one  of  the  causes  of  his  death,  or  a  contributing  cause 
thereof.  The  position  is  unsound.  Followed  to  its  final 
result,  it  would  mean  that  no  man  can  recover  on  an 
accident  policy  containing  a  similar  provision,  if  he  re- 
ceived an  injury  while  voluntarily  engaged  in  any  physical 
movement.  Such  a  construction  of  the  appellant's  law 
would  cause  alarm  among  its  31,000  members,  and  sur- 
prise even  the  makers  of  the  law,  if  the  provision  was  ever 
intended  to  furnish  indemnity  for  the  money  paid  to  the 
association.  Mutual  Co.  v.  Barryy  131  U.  S.  100  (9  Sup. 
Ct.  755,  S3  L.  Ed.  60)  ;  Insurance  Co.  v.  Schmitz,  66  Ark. 
588  (53  S.  W.  49,  74  Am.  St.  Rep.  112);  Southard  v. 
Insurance  Co.,  34  Conn.  574  (Fed.  Cas.  No.  13,182); 
Association  v.  Alexander j  104  6a.  709  (30  S.  E.  939,  42 
L.  R.  A.  188) ;  Insurance  Co.  v.  Huhbell,  56  Ohio  St.  516 
(47  N.  E.  544,  40  L.  R.  A.  453).  Cames  v.  Association, 
106  Iowa,  281  (76  N.  W.  683,  68  Am.  St.  Rep.  306), 
furnishes    no   support    for    appellant's    contention.      There 

the   deceased   voluntarily  took  a   rank  poison.     The  facts 
Vol.  156  Ia.— 14. 
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distinguish  this  case  from  the  Feder  case,  107  Iowa,  538. 
The  clause  in  question  undoubtedly  means  that  an  accident 
must  be  the  immediate  and  final  producing  cause  of  death. 
Analogous  to  this  is  the  provision  relative  to  '^disease, 
bodily  and  mental  infirmity."  This  can  only  apply  where 
the  disease  is  a  co-operating  ultimate  cause  of  the  injury. 
In  this  case,  there  is  no  evidence  of  disease  or  infirmity, 
other  than  the  shock  produced  by  the  water  and  the  faint- 
ing spell,  and  it  falls  squarely  within  the  rule  announced 
in  Meyer  v.  Fidelity  &  Casualty  Company,  96  Iowa,  378, 
and  is  not  within  the  rule  in  Binder  v.  Association,  127 
Iowa,  25,  and  other  like  cases. 

Complaint  is  made  of  two  instructions  given  and  of 
the  refusal  to  submit  some  of  the  appellant's  requests. 
We  think  there  is  no  just  cause  for  complaint  The  sixth 
instruction  was  in  line  with  the  Meyer  case;  and  the  in- 
struction relative  to  intoxication  was  not  prejudicial  to 
the  appellant.  So  far  as  the  requests  were  pertinent,  they 
were  embodied  in  the  instructions  given.  The  judgment 
should  be,  and  it  is.  Affirmed, 


Henry   L.    White,    Appellant,    v.    International    Text 
Book  Co.,  and  O.  O.  Crane,  Appelliees. 

Appeal:    law  of  the  case.    A  determination  by  the  appellate  court 

1  on  a  former  appeal  that  the  evidence '  was  sufficient  to  take  the 
case  io  the  jury  on  all  the  issues  raised  became  the  law  of  the 
case,  whether  right  or  wrong. 

Malicious  prosecution:    probable  cause:  effect  op  settlement.    As 

2  a  general  rule  the  settlement  or  attempted  settlement  of  a  debt 
"with  an  accused  does  not  of  itself  show  that  a  criminal  prose- 
cution was  instituted  without  probable  cause;  and  it  is  also  gen- 
erally true  that  a  dismissal  of  criminal  proceedings  brought  about 
by  the  accused,  or  by  reason  of  a  settlement,  is  not  such  a  ter- 
mination of  the  proceedings  as  will  justify  an  action  by  the 
•defendant  therein  for  malicious  prosecution;  but  an  agreement 
not  to  prosecute  upon  payment  of  a  debt  is  prima  facie  evidence 
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of  want  of  probable  cause,  which,  in  the  absence  of  evidence  to 
the  contrary  becomes  conclusive. 

Same.     Ordinarily  an  action  for  malicious  prosecution  will  not  lie 

3  for  the  prosecution  of  a  civil  suit;  but  if  there  has  been  a 
seizure  of  goods  or  an  arrest  of  the  defendant,  therein  it  will 

lie. 

* 

Same:     essential  elements.     To   sustain  an   action   for  malicious 

4  prosecution  the  previous  prosecution  must  be  shown,  its  insti- 
gation by  the  defendant,  its  termination  by  acquittal  or  discharge 
of  plaintiff,  want  of  probable  cause  and  malice.  There  must 
be  a  complete  termination  of  the  original  prosecution,  but  this 
may  be  shown  by  an  acquittal,  discharge  after  preliminary  exam- 
ination, or  by  a  dismissal  of  the  prosecution. 

Same:-    right  of  recovery:    effect  of  conviction.     Conviction  of 

5  an  accused  upon  false  testimony  and  without  foundation  in  law 
will  not  defeat  an  action  for  malicious  prosecution:  Nor  will 
an  acquittal  entitle  him  to  recover  if  it  is  shown  that  he  was 
in  fact  guihy  of  the  original  charge  against  him. 

Same:    probable  cause.    Probable  cause  is  a  defense  to  any  action 

6  for  malicious  prosecution;  so  that  settlement  of  an  action  for 
malicious  prosecution  of  a  civil  suit  by  payment  of  money,  either 
upon  defendant's  procurement  or  by  a  settlement  under  standingly 
made  and  without  duress,  is  a  distinct  admission  that  some- 
thing was  due  and  constitues  a  defense  to  the  action  for  mali- 
cious prosecution. 

Same:     malice.     If  one  uses  the  criminal  law  for  some  collateral 

7  or  private  purpose,  rather  than  to  vindicate  the  law  itself,  or 
knowing  that  only  a  civil  wrong  has  been  committed,  he  will 
be  deemed  to  have  acted  maliciously. 

Same:     termination  of  prosecution.     T,he  dismissal  of  a  prosecu- 

8  tion  with  the  taxation  of  costs  against  the  county  is  a  sufficient 
termination  of  the  proceeding  to  authorize  an  action  for  mali- 
cious prosecution. 

Same:    settlement  of  prosecution:   duress:    evidence.    The  settle- 

9  ment  of  a  prosecution  by  one  charged  with  a  crime  must  have 
been  voluntary  on  his  part  to  prevent  his  suing  for  malicious 
prosecution.  In  this  action  the  evidence  is  held  to  show  that 
settlement  of  the  prosecution  was  induced  by  duress  and  that 
the  proceeding  was  instituted  to  compel  payment  of  a  civil  debt. 

Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  Smith, 

Judge. 
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Tuesday,  May  7,  1912. 

Action  for  malicious  prosecution.  At  the  conclusion 
of  plaintiffs  testimony,  the  trial  c^urt,  upon  defendants' 
motion  directed  a  verdict  for  the  defendants.  Plaintiff 
appeals. — Be  versed. 

John  N.  Hughes,  and  (7.  R.  Sutherland,  for  appellant. 

""       F.  L.  Anderson  and  C.  D.  Harrington,  for  appellees. 

Deemer,  J. — This  is  the  third  appearance  of  the  case 
before  this  court.  Opinions  on  the  other  appeals  will  be 
found  in  144  Iowa,  98,  and  150  Iowa,  27.  In  these  two 
opinions  it  was  held  there  was  enough  testimony  to  take 
the  case  to  the  jury  upon  every  issue  tendered  on  the  last 
trial  in  the  district  court  save  one,  and  that  was  sl  plea 
to  the  effect  that  the  criminal  proceeding  was  settled  and 
dismissed  at  plaintiff's  instance  and  request,  and  that,  hav- 
ing been  so  disposed  of,  the  action  was  not  determined  in 
such  a  manner  as  to  entitle  plaintiff  to  sue  for  malicious 
prosecution.  That  question  was  argued  on  the  second  ap- 
peal, but  we  did  not  decide  it,  because  no  such  issue  was 
''made  by  the  pleadings  as  they  then  stood.  To  the  issue 
thus  tendered  on  the  last  trial  plaintiff  filed  a  reply  in  which 
be  denied  the  alleged  settlement,  and  further  pleaded  that 
the  money  which  he  paid  to  defendant  or  its  agent  was 
obtained  from  him  by  duress,  that  the  payment  was  invol- 
untary and  against  his  will  and,  because  of  his  then  im- 
prisonment, that  the  payment  was  under  protest  and  with 
knowledge  on  the  part  of  the  defendant  Text-Book  Com- 
pany that  he  did  not  owe  it  anything.  After  hearing 
plaintiff's  testimony,  the  trial  court  thought  the  showing 
conclusive  against  a  right  to  recover,  and  it  refused  to 
submit  the  issue  of  the  nature  of  the  payment  to  the  jury. 

If  the  verdict  was  directed  upon  any  other  ground, 
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then  the  order  was  erroneous  because  on  former  appeals 
we  held  that,  under  the  issues   as   then  presented,   there 

1.  Appeal:  uw      "^*^s   euough   testimony   to   take   the   case   to 
of  the  case.       ^y^^    j^^.^    ^^    ^^^j^    ^^^    every    proposition. 

This  made  the  law  for  the  case;  and,  whether  correct  or 
not,  it  was  the  duty  of  the  trial  court  to  observe  and 
follow  our  previous  decisions.  This  is  too  fundamental 
to  require  the  citation  of  authorities  in  its  support,  but 
see  Hensley  v.  Davidson  Bros,,  135  Iowa,  106;  Buss  v. 
Am.  Cereal  Co.y  121  Iowa,  639,  and  cases  cited. 

The  sole  question  which  we  may  consider  upon  this 
appeal  is  the  eflFect  to  be  given  the  testimony  as  to  the  pay- 
ment made  by  the  plaintiff  While  he  was  under  arrest  and 

in  jail.     It  is  true,  of  course,  as  a  general 
pRosEcutioH:     rule,   that  a  settlement  or  attempted   settle- 

probable 

cause:  effect      mcut  of  a   debt  with   the   accused   does  not 

of  settlement. 

of  itself  show  that  the  proceedings  were  insti- 
tuted without  probable  cause,  and  it  is  also  true,  as  a  general 
rule,  that  a  dismissal  of  the  proceedings  by  procurement 
of  the  accused,  or  by  reason  of  a  settlement  between  the 
parties,  is  not  a  sufficient  termination  of  the  proceedings 
to  justify  an  action  by  the  defendant  therein  for  malicious 
prosecution.  Holliday  v.  Hollidayj  123  Cal.  26  (55  Pac. 
703) ;  Emery  v.  Ginnan,  24  111.  App.  65.  But  it  is  also 
true  that,  if  one  arrests  another  on  a  criminal  charge  for 
the  purpose  of  compelling  the  payment  of  an  indebtedness, 
an  agreement  not  to  prosecute  further  upon  payment  of 
the  debt  is  prima  facte  evidence  of  want  of  probable  cause 
and  conclusive  in  the  absence  of  satisfactory  evidence  to 
the  contrary.  Prough  v.  EntrikeUy  11  Pa.  81.  Now,  while 
there  is  an  apparent  conflict  in  the  case  as  to  the  effect 
of  a  settlement  and  dismissal  of  a  criminal  action  upon  an 
action  for  malicious  prosecution,  the  great  weight  of 
authority  seems  to  favor  the  proposition  that  where  a 
criminal  proceeding  is  dismissed  or  abandoned  by  pro- 
curement  of  the  party  prosecuted,  by  settlement  or  com- 
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promise  with  the  prosecutor,  it  is  not  such,  a  final  deter- 
mination of  the  matter  in  his  favor  as  will  support  an 
action  for  malicious  prosecution.  Brown  v.  BandaUj  8G 
Conn.  56  (4  Am.  Rep.  35) ;  Craig  v.  Qinn,  3  Pennewill 
(Del.)  117  (48  Atl.  192,  94  Am.  St  Rep.  77,  53  L.  R. 
A.  715) ;  Morton  v.  Young^  55  Me.  24  (92  Am.  Dee. 
665) ;  Langford  v.  Boston  B.  B.,  144  Mass.  431  (11  N. 
E.  697) ;  Sartwell  v.  Parker,  141  Mass.  405  (6  N.  E. 
807) ;  McCormick  v.  Sisson,  7  Cow.  (N.  Y.)  715;  Lamprey 
V.  Hood,  73  K  H.  384  (62  Atl.  380) ;  Welch  v.  Cheek, 
125  N.  C.  353  (34  S.  E.  531);  Bussell  v.  Morgan,  24: 
R.  I.  134  (52  Atl.  809).  In  an  early  case  Lord  Tenterden 
said:  "I  think  this  mode  of  termination  does  not  furnish 
any  evidence  that  the  action  was  without  probahle  cause. 
If  this  should  be  allowed,  the  defendant  would  be  deceived 
by  the  consent,  as,  without  that,  he  would  certainly  have 
gone  on  with  the  action,  and  might  have  shown  a  foundation 
for  it.  I  have  no  doubt  about  it."  Wilkinson  v.  Howel, 
1  M.  &  M.  495.  The  reason  for  the  rule  seems  to  be  that 
where  the  termination  of  the  ease  is  brought  about  by  a 
compromise  or  settlement  between  the  parties,  understand- 
ingly  entered  into,  it  is  such  an  admission  that  there  was 
probable  cause  that  the  plaintiff  can  not  afterwards  retract 
it  and  try  the  question  which  by  settlement  he  waived. 
Emery  v.  Oinnan,  24  111.  App.  65. 

But  in  many  of  these  cases  exceptions  are  created  to 
the  effect  that  the  settlement  must  have  been  voluntary 
and  understandingly  made.  For  instance^  in  Morton  v. 
Young,  supra,  the  Supreme  Court  of  Maine  said,  among 
other  things: 

The  same  legal  consequences  do  not  follow  acts  done 
under  duress  of  arrest  and  protest  as  when  done  freely 
and  voluntarily,  under  the  abuse  as  under  the  legitimate 
use  of  legal  process.  Suppose  that,  instead  of  settling 
the  defendant's  demand,  the  plaintiff  had  given  him  a 
deed  or  bond,  how  could  he  defend  an  action  brought  on 
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such  instrument  if  the  fact  of  his  giving  it  is  conclusive 
evidence  that  the  defendant  had  a  valid  claim  against 
him  ?  Is  th^  plaintiff  the  worse  off  for  having  paid  his 
money  than  he  would  have  been  if  he  had  given  a  deed 
or  bond  to  get  his  liberty?  .  .  .  There  is  nothing  in 
principle,  and  we  have  not  found  anything  in  authority, 
which  places  a  party  upon  less  favorable  footing  who  pays  his 
money  to  procure  his  release  from  arrest  on  a  groundless  suit 
than  he  who  gives  his  bond  or  deed  for  the  same  purpose. 
If  he  may  avoid  the  latter,  he  may  recover  the  former.  . 
.  •  The  law  does  not  make  successful  wrong  a  shield 
to  protect  its  perpetrator  from  liability  to  afford  redress  to 
the  injured  party.  If  the  wrongdoer  has  his  hour  of 
triumph,  his  hour  of  retribution  is  sure  to  come  at  last. 
The  man  who  falsely,  maliciously,  and  without  probable 
cause  sues  out  a  process,  arrests  another,  and  compels 
him  to  pay  money  to  procure  his  liberty  commits  a  wrong 
for  which  the  law  affords  the  sufferer  redress  in  damages. 
The  suing  out  of  legal  process  is  an  abuse  of  the  law  to 
cover  the  fraud,  the  very  wrong  which  the  action  for 
malicious  prosecution  was  instituted  to  redress.  It  would 
be  a  reproach  upon  the  law  if  it  should  allow  the  payment 
of  the  money  thus  wrongfully  and  illegally  extorted  from 
the  plaintiff  to  have  any  legal  effect  against  him.  In 
Waikins  v.  Baird,  6  Ma'ss.  506  (4  Am.  Dec.  170)  the 
court,  Parsons,  C.  J.,  held,  not  only  that  a  deed  given 
to  procure  the  deliverance  of  a  party  from  unlawful  arrest 
and  imprisonment  on  a  groundless  claim  was  void,  but  that 
an  action  of  malicious  prosecution  might  properly  be  main- 
tained.   Pierce  v.  Thompsoriy  6  Pick.  (Mass.)  193. 

Again  in  Marcus  v.  Bernstein^  117  N.  C.  31  (23  S. 
E.  38),  the  Supreme  Court  of  North  Carolina  said: 

In  Langford  v.  Railroad  Co.,  144  Mass.  431,  11  X. 
E.  697),  it  was  held  that:  'Where  a  nol  pros,  is  entered 
by  the  procurement  of  the  party  prosecuted,  or  by  his  con- 
sent, or  by  way  of  compromise,  such  party  can  not  have 
an  action  for  malicious  prosecution.'  We  do  not  think, 
however,  that  the  facts  in  the  present  case  make  an  excep- 
tion to  the  general  rule.  The  plaintiff  protested  all  the 
time  that  his  arrest  was  malicious  and  without  just  cause. 
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There  was  no  compromise,  as  the  plaintiff  only  paid  his 
debt,  which  he  was  in  duty  bound  to  do,  and  the  defendant 
paid  the  cost  of  prosecution.  This  w^s  the  arrangement 
or  agreement,  and  nothing  appears  to  show  that  the  plain- 
tiff procured  the  nol.  pros.y  any  more  than  that  the  defend- 
ant entered  it  on  his  own  motion.  .  In  fact,  his  paying 
the  costs  rather  indicates  his  desire  to  have  a  'stet  processuSj 
as  it  is  called  in  the  early  books,  and  also  indicates  that 
his  action  was  instituted  more  for  the  purpose  of  collect- 
ing his  debts  than  because  of  any  criminal  offense,  or  from 
any  patriotic  motive,  which  purpose  can  receive  no  sanc- 
tion in  this  court,  and  should  not  be  encouraged  in  any 
court.  It  is  an  unauthorized  mode  of  the  strong  controlling 
the  weak.  Procure'  means  'to  contrive,  to  bring  about, 
to  effect,  to  cause.'  Webst.  Diet.  'Procure'  means  action, 
and  the  nol.  pros,  must  have  been  at  the  instance  or  re- 
quest of  the  plaintiff.  If  it  can  not  be  seen  at  whose 
instance  the  dismissal  was  entered,  then  the  general  rule 
prevails,  because  the  reason  and  the  grounds  upon  which 
the  exception  is  based  do  not  appear. 

In  Bobbins  v.  Bobbins,  123  N.  Y.  597  (30  K  E. 
977),  the  Court  of  Appeals  of  New  York  said: 

The  rule,  requiring  that  before  an  action. for  malicious 
prosecution  can  be  maintained  the  plaintiff  is  bound  to 
show  a  termination  of  the  criminal  proceeding,  has  for  its 
foundation  that  it  can  not  be  known  that  the  prosecution 
was  unjust  or  unfounded  until  it  is  terminated;  and,  if 
the  action  for  malicious  prosecution  were  allowed  to  be 
maintained  before  the  termination  of  the  criminal  pro- 
ceeding, the  plaintiff  might  be  found  guilty  in  that  proceed- 
ing and  yet  maintain  her  action  for  malicious  prosecu- 
tion on  the  ground  that  she  was  not  guilty,  and  that  the 
defendant  had  no  probable  cause  to  believe  her  guilty; 
and  thus  there  might  be  two  conflicting  determinations  as 
to  the  same  transaction.  The.  law  so  far  encourages 
criminal  complaints  as  to  protect  the  complainant  against 
a  civil  action  for  damages  in  case  the  criminal  proceeding, 
fairly  conducted,  results  in  the  conviction  of  the  person 
charged  with  crime.  Such  conviction,  fairly  obtained, 
without  fraud  or  conspiracy,  is  held  to  be  conclusive  evi- 
dence of  probable  cause.     But  where  the  criminal  proceed- 
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ing  is  terminated  favorably  to  the  accused^  or  without  his 
conviction,  so  that  there  can  be  no  further  prosecution  of 
the  alleged  offense  without  the  commencement  of  a  new 
proceeding,  then  there  has  been  a  sufficient  termination 
thereof  to  enable  him,  proving  the  other  requisite  facts,  to 
maintain  an  action  for  a  malicious  prosecution.  It  can  not, 
in  reason,  make  any  difference  how  the  criminal  prosecu- 
tion is  terminated,  provided  it  is  terminated  and  at  an 
end.  Take  a  case  like  this:  A  poor  and  helpless  woman 
is  arrested,  and  the  police  justice  informs  her,  before  he 
makes  his  final  decision,  that  he  is  inclined  to  hold  her 
to  bail^  and  she,  being  friendless  and  unable  to  furnish 
bail,  promises  good  behavior  in  the  future  if  he  will  dis- 
charge her,  and  then  he  enters  a  discharge.  What  reason 
can  there  be  for  holding,  in  such  a  case,  if  she  can  show 
that  the  criminal  proceeding  was  instituted  maliciously 
and  without  probable  caitse,  that  she  may  not  maintain  her 
action  for  malicious  prosecution?  The  circumstances  under 
which  she  was  discharged  may  furnish  competent  evidence 
upon  the  issue  of  probable  cause  and  malice  and  on  the 
question  of  damages;  but  proof  that  the  discharge  was 
made  under  such  circumstances  can  not,  upon  principle, 
furnish  an  absolute  bar  to  the  action.  The  motive  of 
the  judge  or  justice  in  making  the  discharge  is  wholly 
immaterial.  The  real  foundation  of  the  action  is  the 
malicious  prosecution  without  probable  cause,  and  the 
termination  of  the  criminal  proceeding  is  a  mere  technical 
matter,  in  no  way  concerning  the  merits  of  the  action,  and 
is  a  mere  condition  precedent  to  its  maintenance.  There- 
fore any  termination  such  as  we  have  above  mentioned 
as  a  general  rule  furnishes  the  condition  precedent. 

Some  of  thfe  expressions  found  in  this  opinion  we 
do  not  approve,  for  to  our  minds  they  carry  the  rule, 
too  far.  We  cite  the  case  for  what  it  is  worth,  and  as' 
an  authority  which,  recognizes  an  exception  to  the  general 
rule  already  stated.  Craig  v.  Ginn,  3  Pennewill  (Del.) 
117  (48  Atl.  192,  94  Am.  St.  Eep.  77>  53  L.  R.  A.  715), 
contains  a  review  of  the  authorities  upon  the  proposition, 
and  the  suggestion  is  there  made  that,  if  the  settlement 
is  procured  by  fraud  or  duress,  the  dismissal  of  the  pro- 
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ceedings  by  the  prosecutor  is  such  a  termination  of  the  case 
as  will  authorize  an  action  for  malicious  prosecution.  In 
White  V.  Apsley  Rubber  Co.^  194  Mass.  97  (80  N.  E. 
500,  8  L.  R.  A.   (N.  S.)  484),  the  court  said: 

A  warrant  having  been  issued,  he  was  arrested  at  bis 
home,  and,  after  being  detained  in  custody  for  an  appreci- 
able time  by  the  oflScer  serving  the  process,  he  was  re- 
leased, while  no  further  steps  were  ever  taken  in  the  pro- 
secution of  the  case.  Upon  conflicting  evidence,  the 
weight  of  which  was  wholly  for  the  jury,  they  further 
could  find  that  the  criminal  proceedings  were  instituted 
solely  for  the  purpose  of  ^coercing  the  plaintiff  to  abandon 
any  claim  or  right  he  might  have  to  occcupy  the  house'  as 
a  tenant,  and  that  when  this  object  had  been  accomplished 
by  a  surrender  of  his  tenancy,  and  the  removal  of  his 
family  and  household  goods,  he  was  released  from  arrest. 
Indeed,  it  must  have  been  perfectly  plain,  if  either  his  evi- 
dence or  that  of  his  wife  was  accepted  as  substantially 
stating  what  occurred,  that  the  criminal  law  was  invoked, 
not  for  the  purpose  of  vindicating  justice,  but  to  get  rid 
of  a  troublesome  tenant.  If  so  found,  there  was  an  abuse 
of  criminal  process,  and  this  is  sufficient  to  support  an 
action  against  the  instigator  and  promoter  of  the  wrong. 
Wood  V.  Graves,  144  Mass.  365,  366  (11  N.  E.  567,  59 
Am.  Rep.  95) ;  White  v.  Apsley  Rubber  Co.,  181  Mass.  339 
(63  N.  E.  885). 

In  Smith  v.  Marhensohriy  29  R  I.  55  (69  AtL  811), 
the  Supreme  Court  of  Rhode  Island  said: 

There  was  conflicting  testimony  as  to  whether  the  rent 
was  due  at  the  time  of  the  plaintiff's  arrest,  and  as  to 
whetlier  he  then  denied  it  to  be  due.  The  jury  evidently 
found  that  the  plaintiff  was  not  indebted  to  the  defend- 
ant when  arrested,  and  that  he  did  not  so  admit,  but  the 
contrary.  They  also  apparently  found  that  the  defendant 
either  did  not  believe,  or  was  not  reasonably  entitled  to 
believe,  that  the  plaintiff  was  indebted  to  him  when  he 
caused  his  arrest.  Upon  the  testimony  and  the  appearances 
of  the  witnesses  on  the  stand,  I  think  the  jury  amply 
warranted  in  so  finding,  and  upon  such  findings  and  fact 
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duress  by  imprisonment  might  be  construed  to  exist.  Strong 
V.  Orarmis,  26  Barb.  (N,  Y.)  122;  Watkins  v.  Baird,  6 
Mass.  506  (4  Am.  Dec  170) ;  Richardson  v.  Duncan,  3 
N.  H.  508;  9  Cyc.  444,  and  cases  cited;  10  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  322,  324.  If  a  person  arrested 
while  protesting  that  he  is. not  indebted  to  the  person  caus- 
ing his  arrest  pays  the  money  dem.anded  simply  to  procure 
his  freedom,  he  is  not  thereafter  debarred  from  maintaining 
an  action  for  malicious  prosecution.  Morion  v,  Young^ 
56  Me.  24  (92  Am.  Dec  565).     The  cases  cited  by  the 

defendant  are  not  necessarily  inconsistent  with  the  case 
last  named  as  to  the  law.  In  the  present  case  the  testimony 
in  my  judgment  required  the  submission  of  the  question 
to  the  jury  as  to  whether  the  payment  of  the  $20  was  made 
in  settlement  or  under  duress  to  obtain  his  liberty.  The 
verdict  of  the  jury  is,  in  effect,  that  the  payment  was  made 
under  duress  and  protest,  and  that  there  was  want  of 
probable  cause.  I  think  that  the  jury  might  properly  so 
find  upon,  the  evidence. 

In  this  connection,  and  to  the  end  that  our  conclusions 
may  not  be  misunderstood  or  misinterpreted,  it  is  deemed 
important  to  differentiate  some  of  the  cases  cited  in  support 

of  the  general  rule,  and  elaborate  somewhat 

upon  the  rules  obtaining  in  this  jurisdiction 

with  reference  to  the  action  of  malicious  prosecution.     As 

a  general  rule  such  an  action  will  not  lie  in  this  state  for 

the  prosecution  of  a  civic  suit,  no  matter  how  malicious 

the   plaintiff   may  have   been   in   bringing   it.      Smith   v. 

._  •        ____ 

Hintragery  67  Iowa,  109;  Wetmore  v.  Mellingerj  64  Iowa, 
741.  But,  if  there  be  a  seizure  of  goods  or  an  arrest  of 
the  defendant,  then  such  an  action  viU'lie,  although  the 
original  proceedings  be  of  a  civil  nature.  In  many  of  the 
cases  which  announce  the  general  rule  above  stated,  the 
doctrine  prevails  that  one  may  be  held  liable  for  malicious- 
ly prosecuting  a  civil  action,  although  there  be  no  arrest 
or  seizure  or  detention  of  goods.  Again,  we  have  recognized 
a  distinction  between  the  maliciously  suing  out  of  a  writ 
and  an  improper  use  of  the  writ  after  it  has  been  sued 
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out,  although  distinctly  pointing  out  that  the  actions  are 
of  the  same  general  character. 

To  be  entitled  to  recover  for  malicious  prosecution, 
a  plaintiff  must  show  (1)  the  previous  prosecution;  (2) 
the  instigation  or  procurement  thereof  by  the  defendant; 

4.  Same-  esscn-      (3)  the  termination  thereof  by  the  acquittal 
tiai  element..     ^^  discharge  of  the  plaintiff;    (4)    want  of 

probable  cause  for  the  prosecution;  and  (5)  that  it  was 
malicious.  There  must  be  such  a  disposition  or  termina- 
tion of  the  original  case  as  that  it  can  not  be  renewed, 
but  the  prosecutor,  if  he  proceeds  further,  must  be  driven 
to  a  new  proceeding.  A  verdict  of  acquittal  in  a  criminal 
case,  a  discharge  of  the  defendant  after  a  preliminary  ex- 
amination, or  a  voluntary  dismissal  of  the  action  either  by 
the  prosecuting  witness  or  by  the  prosecuting  officer  is  held 
in  this  state  to  be  a  termination  of  the  suit  Farmer  v, 
Nortouy  129  Iowa,  88;  Hidy  v.  Murray ,  101  Iowa,  65; 
Green  v.  Cochran^  43  Iowa,  544;  Miller  v.  BunkUj  137 
Iowa,  155.  Upon  the  last  proposition,  however,  authorities 
are  conflicting.  See  contra.  Bacon  .  u.  Towne,  4  Cush, 
(Mass.)  217;  Cardival  v.  Smithy  109  Mass.  169  (12  Am. 
Eep.  682)  ;  Langford  v.  Boston,  etc.y  144  Mass.  431  (11 
N.  E.  697).  But  see  Graves  u.  Dawson,  133  Mass.  419. 
Even  if  there  be  a  conviction  in  the  main  case,  the 
plaintiff  in  an  action  for  the  malicious  prosecution  there- 
of may  still  recover  if  he  shows  that  the  testimony,  upon 

5.  Same-  right       which    the    convictiou    was    had,    was    false 

effec^of*'^^'      and   without   foundation    in   law.      Bowman  \ 

conviction.        ^^  ^Brown,  52  Iowa,  437;  Olson  v.  Neal,  63 

Iowa,  214. 

In  the  event  of  acquittal,  the  defendant  in  a  suit  for 
malicious  prosecution  may  show  that  plaintiff  was  in  fact 
guilty  of  the  crime  charged,  and  such  showing  will  be  a 
complete  defense  to  the  action.  ParJchurst  v.  Masteller, 
57  Iowa,  474. 

Of  course,-  in  any  case,  if  the  defendant  can  show 
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that  he  had  probable  cause  for  prosecuting  the  action,  this 
is   a  complete   defense.      So   that,    as   we   understand   the 

6.  Samk:  prob-       casos,  if  ouc  is  being  prosecuted  for  malici- 
abie  cauae.        qusIj  prosccutiug  a  civil  suit,  a  compromise 

and  settlement  of  that  suit  by  the  payment  of  money, 
either  upon  defendant's  procurement  or  by  a  settlement 
understandingly  made  and  without  duress,  is  a  distinct 
admission  of  liability  on  his  part,  and  the  dismissal  of 
the  suit  pursuant  to  such  a  settlement  is  not  a  termination 
thereof  in  defendant's  favor,  but,  on  the  contrary,  a  distinct 
admission  on  his  part  that  something  is  due.  . 

It  is  a  universal  rule  that,  if  one  makes  use  of  the 
criminal  law  for  some  collateral  or  private  purpose  rather 
than  to  vindicate  the  law,   as  to  compel  the  delivery  of 

7.  Same:  property   or   the   payment   of   a   debt,    such 
*^"^  proceedings  will  be  deemed  to  be  malicious. 

And,  if  one  substitutes  a  criminal  prosecution  knowing  that 
a  civil  wrong  only  has  been  committed,  he  will  be  deemed 
to  have  acted  maliciously.  Williams  v.  KyeSy  9  Colo.  App. 
220  (47  Pac.  839);  Ross  v.  Langworthy^  13  Neb.  492 
(UK".  W.  515);  Laech  v.  Heisler,  87  Wis.  644  (58  K 
W.  1101). 

Ordinarily,  when  one  begins  a  criminal  proceeding 
in  good  faith,  it  should  be  prosecuted  to  the  end  that  the 
law  may  be  vindicated,  and  our  statutes  make  it  a  crime 
for  one  to  compound  an  offense.  See  Code,  sections  5301, 
4889,  4890.  But  the  statutes  also  provide  that  certain 
offenses  may  be  compounded.  The  sections  permitting  this 
read  as  follows: 

When  a  defendant  is  prosecuted  in  a  criminal  action 
for  a  misdemeanor,  for  which  the  person  injured  by  the  act 
constituting  the  offense  has  a  remedy  by  a  civil  action,  the 
offense  may  be  compromised  as  provided  in  the  next  section, 
except  when  it  was  committed:  (1)  By  or  upon  an  oflBcer 
while  in  the  execution  of  the  duties  of  his  office:  (2) 
Riotously;  or  (8)  With  an  intent  to  conmiit  a  felony.  (Code, 
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section  5622).  If  the  party  injured  in  such  a  case  appear 
before  the  court  to  which  die  papers  on  a  preliminary  ex- 
amination are  returned,  at  any  time  before  trial  on  an 
indictment  for  the  offense,  or  the  trial  of  an  appeal  in 
the  district  court,  and  acknowledge  in  writing  that  he  has 
received  satisfaction  for  the  injury,  the  court  may,  in  its 
discretion,  on  payment  of  the  costs  incurred,  order  all  pro- 
ceedings to  be  stayed  upon  the  prosecution,  and  the  defend- 
.ant  to  be  discharged  therefrom.  But  in  that  case  the  reasons 
for  the  order  must  be  set  forth  therein  and  entered  upon 
the  minutes.  (Code,  section  5623).  The  order  authorized 
by  the  last  section  is  a  bar  to  another  prosecution  for  the 
same  offense.  (Code,  section  6624).  No  public  offense 
can  be  compromised,  nor  can  any  proceedings  for  the  pros- 
ecution or  punishment  thereof,  upon  a  compromise,  be  stayed 
except  as  provided  in  this  chapter.     (Code,  section  5625.) 

By  the  express  language  of  these  statutes  no  public 
offense  can  be  compounded  nor  proceedings  stayed  except 
as  provided  in  the  acts  quoted.  There  is  no  claim  that 
8.  Same:  thcse    scctious   wcre   followed    in   this    case, 

oY^rowSr.       ^^d  it  also  appears,  from  the  record  made 
**°"*  before  the  justice,  that  the  case  against  the 

plaintiff  was  dismissed  and  the  costs  taxed  to  Marshall 
county.  This  was  a  sufficient  termination  of  the  proceedings 
under  the  authorities  already  cited. 

The  only  question  left  then  in  this.  Was  there  such  a 
settlement  of  the  criminal  case  as  to  preclude  the  plaintiff 
from   maintaining   the    action   for   malicious    prosecution? 

This   is  a  mixed  question  of  law  and  fact, 
settlement  of     and  wc  mav  assume,  for  the  purpose  of  the 

prosecution:  •'  ,  i  •! 

evWcnce  ^^^®    thsitj    if   the    plaintiff   voluntarily   pro- 

curred  the  dismissal  and  intentionally,  under- 
stand ingly,  and  without  duress  settled  the  matter,  he  has 
no  standing  in  court  with  his  action  for  malicious  prosecii- 
tion,  although  the  action  was  a  criminal  one,  and  the  neces- 
sary steps  were  not  taken  which  would  authorize  a  com- 
promise and  compounding  of  the  offense.  This  concession 
is    made   simply   arguendo    and    without   the    purpose    or 
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intent  of  holding  that  one  may  bring  a  criminal  action 
for  the  purpose  o^  enforcing  the  collection  of  a  debt^  and^ 
having  been  successful  in  getting  the  money,  may  then  dis- 
miss  the  action,  and  be  free  from  liability.  Admitting 
for  the  purpose  of  the  discussion  that  one  may  be  pre- 
eluded  from  prosecuting,  such  an  action  by  voluntarily  pro- 
curing its  settlement  and  dismissal,  it-  is  quite  clear  we 
think,  under  the  later  and  more  modem  authorities,  that 
this  must  be  voluntarily  and  understandingly  done  and  for 
the  purpose  of  putting  an  end  to  the  proceedings.  If  the 
settlement  is  brought  about  by  duress,  then  it  should  not 
be  held  a  bar  to  an  action  for  the  malicious  use  of  the 
processes  of  the  criminal  law.  Going  now  to  the  testimony, 
we  find  the  following  with  reference  to  the  alleged  settle- 
ment and  compromise.  These  excerpts  are  taken  from  the 
record  for  the  purpose  of  showing  the  nature  of  the  alleged 
settlement  according  to  the  plaintiff's  contention: 
Plaintiff  testified  in  substance  as  follows: 

In  the  afternoon  of  that  day  I  went  to  my  brother-in 
law's  house  on  the  east  side,  and  between  six  and  seven 
o'clock  Mr.  Crane  and  Mr.  Wilson,  the  constable,  I  think 
it  was,  came  up  to  the  house.  Mr.  Crane  came  up,  and  said : 
*The  constable  is  coming  down,  and  will  give  you  another 
chance  to  turn  this  money  over.'  I  did  not  see  the  constable 
while  he  was  talking.  I  said  I  was  willing  to  turn  it  over 
if  they  were  willing  to  settle  with  me  for  everything.  He 
said  he  couldn't  do  that;  he  didn't  have  that  authority; 
that  the  constable  was  coming  down  there,  and,  unless  I 
turned  it  over,  he  would  let  the  constable  arrest  me.  After 
that  the  constable  came  up  and  served  his  warrant  and  took 
me  away.  Mr.  Crane  started  off  with  us.  He  walked  down 
the  street  with  us,  down  town*  to  the  police  station,  aiid, 
when  we  got  down  there,  he  said:  *I  will  give  you  another 
chance  to  turn  this  money  over,'  and  I  said,  ^I  have  told 
you  how  I  would  turn  it  over,  when  you  are  ready  to  settle 
with  me.'  That  was  just  as  we  turned  into  the  police 
station,  and  about  8  o'clock  at  night.  They  took  me  into 
the  police  station  and  put  me  in  a  cell,  searched  me,  and 
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took  my  money  and  watch  and  whatever  I  had  in  my 
pocket.  I  asked  to  telephone  to  an  attorney,  and  they 
would  not  allow  me  to  do  that.  They  said  they  would 
telephone,  but  I  heard  from  no  one.  In  about  two  hours 
the  constable  came  down  and  took  me  to  Crane's  office.  I 
went  into  his  office.  I  was  not  taken  up  to  his  office 
at  my  request.  I  did  not  request  it.  His  office  was  located 
,  about  a  block  and. a  half  from  the  police  station.  I  was 
taken  into  the  office  and  into  the  presence  of  Mr.  Crane, 
and  Mr.  Crane  said:  'White,  if  you  will  turn  over  this 
money,  we  will  release  you  and  let  you  go';'  and  I  said  to 
him  that  I  would  turn  it  over  if  they  wanted  to  settle 
with  me  the  same  as  I  said,  rn  full.  He  said  they  wouldn't 
do  that  Well,  I  said,  I  would  like  to  have  a  chance  to  get 
bonds,  if  I  could.  He  said  he  would  call  the  thing  off, 
and  he  called  the  constable  in,  and  the  constable  said  that 
the  best  thing  for  me  to  do  was  to  turn  the  money  over, 
and  Mr.  Crane  would  see  that  I  would  not  have  to  go 
to  Marshalltown.  Mr.  Hench  was  Ihere,  and  said  my  wife 
was  crying  and  was  very  nervous,  and  that  it  was  the  best 
thang  I  could  do.  I  wasn't  able  to  get  any  bail,  so  I 
thought  that  was  the  best  thing,  to  turn  the  money  over 
to  them.  The  constable  was  out  in  the  hall.  He  was  walk- 
ink  up  and  down  the  hall  past  the  door,  and  I  was  in 
his  custody  all  the  time.  I  turned  the  money  over  and 
went  home  about  ten  o'clock.  I  went  to  my  brother-in- 
law's  house.  My  family  were  up  there.  .  .  .  'Mr. 
Crane,'  I  said,  'I  would  rather  let  it  go  into  court,  or  some- 
thing, give  bond.'  And  Mr.  Crane  said:  'If  that  is  the 
way  you  are  going  to  do,  we  will  not  go  any  further  with 
it.  We  will  call  it  off,  or  something  of  that  kind.'  .  .  . 
I  don't  know  just  what  he  did  mean.  He  said,  unless  the 
money  was  turned  over,  he  would  call  it  off.  I  don't  know 
what  he  meant.  Those  were  the  particular  words.  I  did 
not  understand  that  he  would  call  off  a  settlement.  After 
he^  said  that  he  would  call  it  off,  he  called  the  constable 
in,  and  the  constable  said  that,  unless  the  money  was 
turned  over,  he  would  have  to  take  me  to  Marshalltown 
with  him;  and  after  that,  the  money  was  turned  over.  He 
.  spoke  these  words  shortly  after  I  went  in  there.  I  wanted 
Mr.  Crane  to  allow  me  the  $20  in  the  trunk,  and  he  would 
not  do  it     I  said  that  I  would  prefer  to  let  it  go  on,  or 
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something  to  that  effect.  Mr.  Crane  allowed  me  the  com- 
mission and  my  salary  chock,  also  for  the  two  days,  but  did 
not  allow  for  the  $20  on  the  trunk  outfit.  The  only  thing 
unsettled  at  that  time  was  pertaining  to  the  trunk  outfit. 

Another  witness,  a  brother-in-law  of  the  plaintiff,  also 
testified  as  follows: 

Mr.  Crane  had  been  to  my  house  that  forenoon  about 
getting  Mr.  White  to  return  the  money.  He  was  there 
when  the  arrest  was  made.  Q.  Did  you  telephone  to 
Crane's  house  that  night  after  Mr.  White  had  been 
arrested?  A.  Yes;  and  talked  to  Mr.  Crane  over  the 
phone.  I  asked  him  if  we  put  up  that  money  if  he  would 
release  Mr.  White  or  get  him  released  from  the  jail.  He 
said  he  would,  to  come  over  there,  or  he  would  come  over 
to  the  office  and  see  about  it.  Q.  Did  he  ask  you  to  com^ 
to  the  house?  A.  I  don't  recall  that  he  did.  I  think  I 
said  to  him  that  I  would  rather  see  him  at  the  office.  My 
object  in  calling  Mr.  Crane  was  not  to  settle  the  prosecution. 
I  offered  to  furnish  the  money  if  he  would  release  Mr. 
White  and  get  him  released  that  night  on  account  of  his 
family.  I  did  not  want  to  settle  any  prosecution.  I  did 
not  want  to  settle  anything,  only  to  get  Mr.  White  out 
of  jaiL  That  was  all  I  was  attempting  to  do.  Mr.  Crane 
told  me  to  come  to  the  office.  I  went  over  to  Crane's  office. 
I  had  money  with  me.  I  do  not  remember  how  much. 
.  .  .  I  did  not  know  the  amount  that  they  were  claim- 
ing from  Mr.  White.  I  knew  somewhere  near  the  amount. 
My  idea  was  that  it  was  somewhere  around  $80  or  $90. 
I  did  not  have  that  amount  with  me.  I  did  not  go  over 
at  the  suggestion  of  Mrs.  White.  She  did  not  talk  to  me 
about  going  over.  I  did  not  talk  with  any  member  of  the 
family  about  going  over.  I  simply  went  on  own  motion. 
I  wanted  to  get  Mr.  White  released.  Mr.  Crane  was  not 
at  his  office  when  I  got  there.  I  met  him  at  the  foot  of  the 
stairs.  I  think  nothing  was  said  in  regard  to  this,  matter 
until  we  got  into  the  office.  I  think  Mr.  Griswold  and  Mr. 
Kupfer  were  there.  When  I  got  into  the  office,  I  think  T 
made  the  remark  that  it  was  rather  a  mean  thing  to  do 
to  have  him  arrested.  Mr.  Crane  got  very  angry,  took  off 
his  coaty  and  said  he  would  beat  my  head.     .     .     .     Q. 

Did  you  ask  Mr.  Crane,  'Can't  this  matter  be  settled  up?' 
YOU  156  Ia«— 15. 
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or  words  to  that  effect?  A.  I  think  so.  I  don't  whether 
that  was' the  next  remark  or  not.  I  asked  him  if  he  would  not 
release  White  if  the  money  was  put  up,  and  he  said  he 
would;  and  I  said,  Then  send  for  Mr.  White.'  Q.  You 
asked  him  to  send  for  Mr.  White?  A.  I  think  I  did.  I 
asked  to  have  him  sent  for  to  get  him  released.  When  Mr. 
White  got  over  there,  he  turned  over  some  money.  Q.  At 
your  request  Crane  sent  for  White,  didn't  he,  Mr.  Hench, 
in  order  that  enough  money  might  be  put  up  there  ?  A.  Yes, 
sir.  Q.  White  and  the  officer  came  in?  A.  Yes,  sir,  I 
think  there  was  present  White,  Crane,  the  officer  and  myself. 
Q.  Mr.  Crane  had  two  checks  there  didn't  he?  A.  They 
had  some  papers  I  believe.  Mr.  White  indorsed  those  two 
checks,  I  believe.  Q.  Mr.  Crane  explained  to  him  that 
he  could  indorse  the  two  checks  and  turn  them  in  as  cash  ? 
A.  Yes.  I  think  Mr.  White  consented  to  sign  the  two 
ehecks.  He  did  sign  them  as  a  matter  of  fact,  and  gave 
them  to  Mr.  Crane.  Mr.  White  paid  a  part  of  the  money, 
and  I  made  up  the  balance.  Q.  After  you  made  up  the 
$89.10,  there  was  something  due  for  court  costs,  about  $10? 
A.  Yes.  The  whole  amount  was  made  up  between  us.  I 
put  up  about  $26  and  Mr.  White  the  balance.  I  did  not 
know  that  Mr.  White  got  a  receipt.  I  did  not  see  Mr.  Crane 
sign  a  receipt.  They  were  at  a  table.  I  was  off  quite  a 
little  ways,  and  paid  no  attention  to  their  settlement.  I 
was  not  there  to  settle  the  thing  for  them.  Mr.  White  and 
Mr.  Crane  did  the  figuring.  Mr.  White  had  a  pencil  in  his 
hand,  writing.  I  did  not  pay  much  attention  to  the  details  of 
the  conversation.  I  did  not  know  that  they  had  passed  re- 
ceipts. I  was  in  the  office  probably  an  hour.  They  talked 
about  the  amount  of  the  costs  and  his  release,  and  the 
right  of  the  constable  to  release  him.  Q.  It  was  understood 
that  White  was  to  turn  over  the  money  and  the  amount 
of  the  costs,  and  the  constable  was  to  release  Mr.  White? 
A.  Yes.  He  was  released.  I  testified  on  the  former  trial 
that  I  wanted  to  pay  up  the  money  and  get  him  released. 
I  do  not  know  what  he  means  by  settlement.  Q.  Wasn't 
this  question  asked  you,  'It  was  understood  at  that  time 
between  you  and  Mr.  Crane  and  Mr.  White  that  White  was 
to  be  released  from  custody  of  the  officer  and  the  criminal 
prosecution  dismissed,'  and  you  answered  that  'Yes'?  A. 
Yes;  that  is  correct.    Q.  Now  the  amount  that  was  allowed 
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Mr.  White  there  over  and  above  what  was  included  in  the 
checks  was  for  two  days'  salary  for  work  done  the  week 
he  was  discharged  ?  A.  I  believe  it  was.  Q.  Was  not  this 
question  asked  you  at  the  other  trial  in  this  case:  *Q.  You 
wanted  to  settle  the  matter  for  him,  White'?  And  did 
you  say  'Yes'  ?  A.  Yes.  Q.  Was  not  this  question  asked 
you :  'Q.  It  was  at  your  instance  and  request  that  Mr.  Crane 
sent  for  Mr.  White,  wasn't  it'?  And  didn't  you  answer, 
*Yes'?  A.  Yes,  sir.  Q.  Was  not  this  question  asfeed  you: 
*You  told  Mr.  White  there  when  he  was  brought  over, 
White,  you  must  settle  this  up,  or  words  to  that 
effect,  didn't  you'  ?  A.  Yes  sir.  Q.  Was  not  this  question 
asked  you:  *You  told  him  you  would  furnish  the  money'? 
And  didn't  you  answer  that,  *  Yes'  ?  A.  Yes,  sir.  Q.  When 
M^:.  White  was  brought  up  there,  did  he  do  or  say  anything 
in  the  way  of  protest  against  his  owing  this  claim  If  A. 
He  protested  against  this  settlement.  He  said  he  did  not 
want  to  settle  that  way.  He  said  he  wanted  to  settle  the 
way  he  first  wanted  to  settle  with  Mr.  Crane,  less  the 
amount  that  was  due  him.  I  can  not  say  whether  Mr. 
Crane  gave  him  a  receipt  in  full  of  all  matters.  I  did 
not  know  what  any  of  the  papers  signed  contained.  I 
did  not  look  them  over.  Mr.  Crane  came  to  the  house  to 
have  Mr.  White  sign  some  papers  later  in  the  night  after 
Mr.  White  had  been  released.  He  said  then  that  he  didn't 
think  Mr.  White  meant  to  take  the  money  or  embezzle  it. 

From  this  testimony  a  jury  was  justified  in  finding 
that  the  alleged  settlement  was  not  by  plaintiff's  'procure- 
ment; that  the  money  was  paid  under  protest  and  for  the 
purpose  of  securing  plaintiff's  release  and  to  prevent  his 
being  taken  to  Marshalltown ;  that  the  payment  was  not 
voluntary,  but  under  duress,  and  that  the  whole  proceeding 
was  resorted  to,  not  for  the  purpose  of  vindicating  the  law, 
but  to  compel  plaintiff  to  make  a  settlement  of  his  accounts 
with  the  defendant  Text-Book  Company,  or  rather  such  a 
settlement  as  the  company's  agent  insisted  the  plaintiff 
should  make.  There  was  not  a  complete  adjustment  of  all 
matters  between  the  parties,  nor  was  the  payment  of  the 
money  intended  as  a  final  adjustment.    Some  matters  were 
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still  left  open*  The  trunk  account  was  left  unsettled^  and 
it  seems  that  plaintiff  agreed  to  '^stand  certain  attorney's 
fees  to  be  taken  from  his  trunk  refund."  Surely  under 
such  a  state  of  facts  it  should  not  be  held  as  a  matter  of 
law  that  plaintiff  secured  his  release  by  his  own  procure- 
ment^ or  that  he  voluntarily  settled  his  account  with  the 
Text-Book  Company  and  compromised  their  difficulties.  To 
so  hold  would  be  a  reproach  to  the  law.  Assuming,  without 
deciding,  that  one  charged  with  a  crime  may,  without  author- 
ity of  court,  compromise  and  compound  it,  or  procure 
his  release  from  the  charge  in  such  a  manner  as  to  bar 
him  from  maintaining  an  action  for  malicious  prosecution, 
,  it  must  appear,  we  think,  that  the  one  accused  voluntarily 
procured  his  release,  that  his  payment  was  in  full  settle- 
ment of  his  accounts  and  for  the  purpose  of  extinguishing 
a  conceded  indebtedness,  and  that  this  payment  was  freely 
and  voluntarily  made;  that  is  to  say,  not  under  protest  or 
by  reason  of  duress.  Any  other  rule  would  encourage  re- 
sort to  the  criminal  law  for  the  purpose  of  enforcing  a  debt 
and  the  greater  the  wrong  the  less  liability  to  punishment, 
It  may  be  that  some  of  the  courts  whose  opinions  we  have 
cited  would  hold  plaintiff  barred  of  relief  by  reason  of  the 
claimed  compromise  and  settlement ;  but  we  are  not  prepared 
to  go  to  that  extent.  Our  view  is  that  the  questions  as  to 
the  nature  and  effect  of  the  settlement  should  have  gone 
to  the  jury  under  proper  instructions,  leaving  it  to  that 
body  to  say  whether  or  not  there  was  a  voluntary  com- 
promise and  settlement  brought  about  by  plaintiff's  procure- 
ment 

For  the  error  pointed  out,  the  judgment  must  be,  and 
it  is — ^Reversed. 
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GusiB  Sewing,  v.  .Harbison  County,  Appellant 

Negligence:    custom  as  a  defense.    The  usual  custom  of  performing 

1  work  is  not  a  defense  to  a  charge  of  negligence  for  performing 
it  in  a  like  manner;  as  defendant  can  not  avoid  liability,  if  negli- 
gent, by  a  showing  that  it  had  always  been  negligent  in  the 
same  respect 

Same:    repair  of  bridges:    special  FiNDiNa     Where  two  or  more 

2  causes  unite  in  producing  an  accident,  all  of  which  are  proximate, 
because  without  the  operation  of  all  no  injury  would  have  oc- 
curred, liability  therefor  exists.  Thus  where  a  county,  in  repair- 
ing a  bridge,  piled  lumber  on  the  bridge;  failed  te  nail  down 
new  plank  already  laid,  and  piled  old  plank  on  the  approach 
to  the  bridge ;  and  it  appeared  that  plaintiff's  team  became  fright- 
ened at  the  pile  of  new  plank,  then  by  the  rattle  of  the  unnailed 
plank  and  afterward  was  still  further,  frightened  by  the  pile  of 
old  plank,  and  all  three  grounds  of  negligence  were  submitted 
to  the  jury  as  charged,  with  instruction  that  plaintiff  could  re- 
cover if  defendant  was  negligent  in  any  or  all  respects,  a  special 
finding  that  the  pile  of  old  lumber  at  the  end  of  the  bridge  was 
not  the  original  cause  of  the  fright  of  the  team,  and  that  the 
accident  would  not  have  occurred  except  for  its  fright  thereat, 
did  not  negative  negligence  in  the  other  respects  charged  and  was 
not  therefore  inconsistent  with  a  general  verdict  for  plaintiff. 

Same:     bridges:    approach.     Whether  the  approach  to  a  bridge  is 

3  part  of  the  bridge  is  usually  a  question  for  the  jury,  and  in  this 
instance  the  evidence  justified  a  finding  that  the  pile  of  old  lumber 
at  the  end  of  the  bridge  occupied  a  part  of  the  approach. 

Same:    instructions.    With  a  finding  that  the  old  lumber  was  piled 

4  on  the  approach  to  the  bridge,  an  instruction  that  defendant  might 
be  found  negligent  in  piling  the  same  where  it  would  frighten 
teams  while  on  the  bridge  or  approach  thereto,  was  not  preju- 
dicial to  defendant. 

Same:     assumption  of  facts.     The  court's  statement  that  it  was 

5  conceded  that  when  the  men  quit  work  the  laying  of  the  new 
floor  of  the  bridge  was  not  completed,  could  not  have  been 
understood  to  mean  that  one  of  the  grounds  of  negligence  charged, 
failure  te  nail  the  new  plank,  was  conceded. 
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« 

Same:     personal  injury:    verdict.    A  verdict  for  $5,394.52  is  held 

6    not  so  excessive  as  to  indicate  passion  and  prejudice,  where  it 

appeared  that  plaintiff's  spine  was  so  injured  as  to  permanently 

affect  her  nervous  system  and  general  health,  and  that  she  had 

suffered  great  pain  as  a  result 

ft 

Appeal  from  Shelby  District  Court. — Hon.  E.  B.  Wood- 
buff,  Judge. 

Thursday,  May  16,  1912. 

Thb   facts   are   stated   in   the  opinion. — Affirmed. 

T.  C.  Smith  and  Sanford  H.  Cochran^  for  appellant 

Saunders  &  Stuarty  and  D.  0.  Stuart^  for  appellee. 

Sheswin,  J. — The  defendant  built  and  maintained  a 
bridge  over  the  Boyer  river,  on  a  north  and  south  highway. 
Its  servants  were  replanking  this  bridge,  and,  when  they 
quit  work  on  Saturday,  they  had  laid  new  oak  plank  on 
all  but  about  sixteen  feet  of  the  bridge.  They  left. a  pile 
of  new  plank  on  the  west  side  of  the  bridge,  about  midway 
of  its  length,  and  a  pile  of  the  old  plank  at  the  north  end 
of  the  bridge,  on  the  east  side  of  the  dirt  roadway.  On 
Sunday  morning  the  plaintiff  with  her  father  and  mother 
and  other  members  of  the  family  were  in  a  conveyance, 
going  north  on  said  highway;  her  father  driving  the  team 
of  two  horses.  They  drove  onto  the  bridge  from  the  south, 
and  when  they  reached  the  pile  of  new  plank,  the  team 
became  frightened  thereat,  shied  to  the  east,  and  started 
to  run.  Some  of  the  new  plank  that  had  been  placed  on 
the  floor  north  of  the  center  of  the  bridge  had  not  been 
spiked  down,  and,  when  the  team  was  running  over  them, 
they  moved,  and  contributed  to  the  fright  of  the  team, 
and,  when  the  north  end  of  the  bridge  was  reached,  the 
team  was  still  further  frightened  by  the  old  pil^  of  plank, 
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shied  at  that,  and  ran  into  the  ditch  on  the  west  side  of 
the  turnpike,  where  the  wagon  was  turned  over,  and  the 
plaintiff  injured.  The  charges  of  negligence  were  the  leav- 
ing of  the  pile  of  new 'lumber  on  the  bridge,  the  leaving 
of  the  plank  on  the  floor  of  the  bridge  loose  and  unspiked, 
and  the  leaving  of  the  old  plank  at  the  north  end  of  the 
bridge  and  on  the  embankment  or  approach  thereto.  In 
answer  to  special  interrogatories,  submitted  to  the  jury  at 
defendant's  request,  the  jury  found  that  the  pile  of  old 
lumber  near  the  north  end  of  the  bridge  did  not  cause  the 
team  to  take  fright  and  run  off  from  the  bridge;  that  the 
pile  of  old  lumber  was  beyond  the  railing  of  the  approach 
to  the  bridge,  but  on  the  approach  thereto;  and  that  the 
accident  would  not  have  happened  had  the  team  not  scared 
at  the  old  lumber.  The  jury  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $5,394.52,  whereupon  the  de- 
fendant moved  for  a  judgment  on  the  special  findings,  not- 
withstanding the  general  verdict.  This  motion  was  denied, 
and  judgment  rendered  for  the  plaintiff.  Appellant  com- 
plains of  two  or  three  rulings  on  the  introduction  of  evi- 
dence, but  they  are  of  minor  importance  and  could  not  have 
been  seriously  prejudicial  to  defendant,  even  if  technically 
wrong. 

The  claim  that  it  should  have  been  permitted  to  show 
that  it  followed  its  usual  custom  in  repairing 
custom  M  a      this  particular  bridge  is  without  merit,  be- 
cause it  can  not  evade  liability  for  its  neg- 
ligence on  the  ground  that  it  was  always  negligent. 

The  defendant's  real  contention  is  that  it  should  have 
had  a  judgment  on  the  special  findings,  and  that  the  court 
erred   in   instructing  that   the   defendant  might  be   found 
«.  Same-  repair      negligent   for  piling   the*  old   lumber  where 
tpedaf***'        ^^  would  frighten  a  team  while  on  the  bridge 
finding.  Qj.  approach  thereto,  whether  the  lumber  was, 

in  fact,  piled  on  the  approach  to  the  bridge  or  not  Wo 
are  of  the  opinion  that  the  special  findings  are  not  incon- 


-  H 
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sistent  with  the  general  verdict  Three  grounds  of  neg- 
ligence were  alleged:  The  piling  of  new  plank  on  the 
bridge;  the  failure  to  fasten  down  some  of  the  new  plank 
already  laid ;  and  the  piling  of  the  old  lumber  at  the  north 
end  of  the  bridge.  The  evidence  shows  without  con- 
flict that  the  team  first  became  frightened  at  the  pile  of 
new  plank,  that  this  fright  was  increased  by  the  loose  con- 
dition of  the  new  plank  in  the  floor,  and  that  the  pile  of 
old  lumber  contributed  to  the  fright,  and  caused  the  team 
to  swerve  to  the  west,  where  it  went  over  the  embankment. 
All  of  these  grounds  of  negligence  were  submitted  to  the 
jury,  and  they  were  instructed  that  a  recovery  might  be 
had  if  it  was  found  that  defendant  was  negligent  in  any, 
or  all,  of  the  respects  charged.  The  special  findings  are 
not  that  there  was  no  negligence  in  leaving  the  pile  of  plank 
on  ihe  bridge,  or  in  the  failing  to  fasten  down  the  new 
plank  in  the  floor.  The  special  findings  go  no  further  than 
to  say  that  the  old  pile  of  lumber  at  the  end  of  the  bridge 
was  not  the  original  cause  of  the  team's  fright,  and  in 
finding  that  the  accident  would  not  have  occurred  if  the  team 
had  not  scared  at  the  old  lumber.  The  jury  did  no  more 
than  to  say  that,  but  for  the  pile  of  old  lumber,  the  team 
would  not  have  run  off  the-  embankment  when  and  where 
it  did.  If  the  team  had  not  been  badly  frightened,  and 
partially,  at  least,  beyond  control  when  it  first  saw  the  old 
pile  of  lumber,  no  one  can  say  that  its  fright  then  would 
have  resulted  disastrously.  And  the  jury  was  justified  in 
finding  that,  although  the  team  was  frightened  and  running 
as  it  approached  the  pile  of  old  lumber,  it  would  not  have 
left  the  embankment  had  the  pile  not  been  there.  It  is  a 
case,  then,  where  two  or  more  causes  produced  an  accident, 
all  of  which  causes  are  proximate,  because,  without  the 
operation  of  all,  no  injury  would  have  been  inflicted.  And 
in  such  cases  liability  exists.  Walrod  v,  Webster  County, 
110  Iowa,  349 ;  Harvey  v.  Clarinda,  111  Iowa,  528 ;  Oould 
V.  Schermer^  101  Iowa,  582.     The  record  shows  that  the 
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bridge  in  question  is  a  part  of  a  turnpike  highway  some- 
thing over  a  mile  long.  Put  it  was  shown  on  the  trial  that 
the  general  level  of  this  embankment  north  of  the  bridge 
was  two  feet  lower  than  the  bridge  and  that  the  embank- 
ment was  raised  and  narrowed  to  connect  with  the  bridge. 
It  was  also  shown  that  the  old  lumber  was  piled  along  the 
top  of  this  embankment,  with  the  south  end  of  the  pile 
two  or  three  feet  north  of  the  bridge. 

If  it  was  so  piled,  it  occupied  at  least  a  part  of  the 

higher  embankment,   and  the  jury  was  not 

bridges:  without  cvidcuce  to   sustain  its   finding,    in 

approach.  , 

effect,  that  the  old  lumber  occupied  a  part 
of  the  approach  to  the  bridge. 

Whether  an  approach  to  a  bridge  is  a  part  of  the 
bridge  is  generally  a  question  for  the  jury.  Nims  v.  Boone 
County y  66  Iowa,  272;  Moreland  v.  Mitchell  County^  40 
Iowa,  394.  But  in  the  trial  of  this  case  below,  and  in 
argument  here,  it  seems  to  be  taken  for  granted  that,  if 
the  old  lumber  rested  on  the  additional  fill  made  necessary 
to  rdach  the  bridge,  its  location  there  might  be  negligence 
for  which  the  defendant  would  be  liable. 

And  with  a  findihg  that  this  lumber  was  on  the  ap- 
proach the  defendant  could  not  have  been  prejudiced  by 
the  instruction  to  which  we  have  referred,  even  though 
4.  Sams:  wroug.     It  Is  claimed  that  certain  instruc- 

instruction*.      ^ious  assumcd  the  truth  of  facts  which  were 
in  dispute,  but  we  think  this  complaint  without  foundation. 
The  statement  of  the  court  that  it  was  conceded  that, 
when  the  defendant's  men  left  Saturday  night,  the  work 

of  putting  down  the  floor  was  not  completed, 

assumption        was  uot  crror.    It  could  not  Tiave  been  under- 

"'  "^  stood  to  mean  that  the  new  plank  placed  in 

the  floor  were  left  unspiked,  and  it  was  conceded  that  the 

work  of  replanking  was  not  then  finished. 

The  instructions  asked  by  the  defendant,   so  far  as 
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applicable  to  the  facts,  were  sufficiently  embodied  in  those        % 
given  by  the  court  on  its  own  'motion. 

Appellant  contends  that  the  amount  of  the  verdict 
shows  that  it  was  the  result  of  prejudice,  and  asks  that  it 
be  set  aside  because  thereof.  While  no  bones  were  broken 
6  Same-  ^^  ^^^  accidcut,  the  evidence  does  show  that 

mfu??:*^  "^^^  plaintiff's  spine  was  seriously  injured,  and 

verdict.  ^^^^  g^^  injury  has  probably  permanently  af- 

fected her  nerves  and  general  health.  While  the  verdict  ap- 
pears large  for  the  visible  injuries  received,  we  can  not  say 
that  it  is  beyond  fair  compensation  for  her  pain  and  suffer- 
ing, and  the  permanent  injury  sustained.  We  find  no  error 
for  which  there  should  be  a  reversal^  and  the  judgment 
must  therefore  be  Affirmed^ 


Ida  County  Savings  Bank,  Plaintiff  and  Appellant,  v. 
Will  E.  Johnson,  Defendant  and  Appellee. 

Real  property:     quieting  title:    evidence.     In  this  action  for  pos- 

1  session  and  to  quiet  title  the  evidence  is  reviewed  and  it  is  held, 
that  there  was  an  agreed  price  for  the  land  and  that  defendant 
went  into  possession  in  anticipation  of  the  mutual  performance 
of  the  agreement. 

Same:     contract  of  purchase:    part  performance.     A  vendee  of 

2  real  property  may  offset  any  claim  due  him  from  the  vendor 
against  the  purchase  price,  but  in  the  absence  of  any  agreement 
the  mere  existence  of  such  indebtedness  will  not  operate  as  part 
performance  of  the  contract.  • 

Same:    pleadings:  equitable  relief.    Where  the  plaintiff  asks  simply 

3  for  the  possession  of  land,  rents  and  profits  and  that  his  title 
be  quieted,  and  the  defendant  pleads  simply  the  conclusion  that 
he  bought  the  land  and  entered  into  possession,  neither  of  the 
parties  making  any  reference  to  the  nature  of  the  contract,  whether 
executed  or  executory,  or  whether  performed  in  whole  or  in 
part,  the  pleadings  will  not  authorize  equitable  relief  based  on 
the  contract,  although  existence  of  the  same  may  appear  from 
the  evidence. 
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Account  stated:    evidence.    The  statement  of  an  account  for  serv- 

4  ices  rendered,  which  is  accepted  by  the  other  party,  constitutes 
an  account  stated,  and  no  further  proof  of  the  items  therein  is 
necessary.  The  evidence  in  this  case  is  held  insufficient  to  estab- 
lish the  bill  for  professional  services  as  an  account  stated. 

Real  property:    contract  of  purchase:   pleadings:   evidence.    AI- 

5  though  the  failure  of  plaintiff,  in  an  action  for  possession  of 
land  and  to  quiet  title,  to  ask  alternative  relief  by  way  of  re- 
covery of  the  purchase  price  may  excuse  defendant  from  plead- 
ing a  counterclaim,  still  where  the  legal  title  is  in  plaintiff  de- 
fendant is  bound  to  justify  his  possession;  and  if  he  bases  this 
right  upon  a  contract  of  purchase  he  must  plead  and  prove  the 
contract  and  performance  or  tender  of  performance  on  his  part. 

Banks  and  banking:     power  of  officers.     Although  the  directors 

6  of  a  bank,  under  the  authority  of  its  articles  of  incorporation, 
employed  the  vice-president  to  supervise  and  conduct  its  busi- 
ness, still  the  president  had  the  authority  to  dispose  of  land 
acquired  by  the  bank;  and  his  act  in  so  doing  in  this  instance 
was  valid,  especially  as  the  managing  officer  knew  of  and  acqui- 
esced therein. 

• 

Same:     unauthorized  acts  :    burden   of  proof.     A  bank   has   the 

7  burden  of  proof  in  seeking  to  show  that  the  acts  of  its  officers 
were  unauthorized. 

Same:    evidence.    Authority  of  a  bank  official  to  act  for  it,  or  the 

8  ratification  of  his  unauthorized  act,  need  not  be  a  matter  of 
record  on  the  books  of  the  bank;  it  is  a  question  of  fact  which 
may  be  otherwise  shown. 

Real  property:     contract  price:    evidence.     The  eviddnce  in  this 

9  action  is  held  to  support  the  defendant's  contention  as  to  the 
contract  price  of  the  land  in  question. 

Same:  appeal-:  determination  of  issues:  remand.  In  this  action 
10  plaintiff  sought  possession,  rents  and  profits,  and  asked  that  his 
title  be  quieted  to  the  land  in  controversy.  Defendant  pleaded 
purchase  and  possession  and  asked  that  his  title  be  quieted.  The 
evidence  established  defendant's  contract  of  purchase  and  his  pos- 
session, but  failed  to  disclose  payment.  There  was  evidence  that 
defendant  had  performed  services  for  plaintiff  which  might  have 
been  applied  on  the  purchase  price,  but  there  was  no  showing  of  the 
amount  of  the  services.  Plaintiff's  right  of  action  for  the  price 
and  defendant's  action  for  the  services  are  now  barred.  Held,  that 
a  reversal  of  the  judgment  for  defendant  would  be  inequitable; 
that  defendant  was  entitled  to  an  enforcement  of  the  contract 
and  to  have  his  title  quieted,  but  that  he  should  pay  the  full 
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purchase  price,  subject  to  any  offset  for  services,  and  the  cause 
is  remanded  with  leave  to  both  parties  to  amend  their  pleadings 
to  this  end.  ' 

Appeal  from  Ida  District  Court. — Hon.  F.  M.  Powebs, 

Judge. 

Friday,  May  17,  1912. 

Action  to  quiet  title  and  to  recover  possesBion  of  a 
fractional  forty  acres  of  land.  The  defendant  answered 
that  he  was  in  possession  of  the  land  in  pursuance  of  pur- 
chase thereof  from  the  plaintiff  through  its  officers.  By 
cross-bill  he  prayed  that  his  title  thereto  be  quieted.  There 
was  a  decree  for  the  defendant  on  his  cross-bill,  and  the 
plaintiff  appeals. — Modified  and  Remanded. 

Charles  8,  Macomher^  for  appellant. 

M.  M.  White  and  Johnston  Bros.y  for  appellee. 

Evans,  J, — The  plaintiff  is  a  savings  bank  located  in 
Ida  Qrove,  Iowa.     The  alleged  oral  purchase  of  the  land 
by   defendant  occurred    in    1901.      The   plaintiff   had    re- 
..  Real  p.op-        ^^^^^^J   acquired  the  land  by  foreclosure   of 
S[cV  *'"'***'**    a  mortgage  thereon.     Prior  to  June  4,  1901, 
evidence.  Hadlock  was  president  and  Dessel  was  vice 

president  of  the  bank.  On  the  date  named,  Dessel  became 
president  and  Hadlock  retired  and  soon  thereafter  removed 
from  the  state.  The  land  was  acquired  by  the  bank  in 
,  1900.  At  about  the  same  time,  a  contract  of  sale  thereof 
was  made  to  one  Buss.  By  reason  of  some  objection  to 
tlie  title,  such  sale  was  not  consummated,  and  Buss  became 
a  renter  of  the  property  from  the  plaintiff  for  the  year 
beginning  March  1,  1901.  The  defendant  was  a  practicing 
attorney,  and  was  attorney  for  the  bank  in  various  suits 
pending  at  and  before  such  time.     He  was  also  a  stock- 
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holder.  It  is  the  claim  of  the  defendant  tihat^  shortly 
after  the  failure  of  th^  Buss  contract,  the  managing  officer 
or  officers  of  the  bank  solicited  him  to  purchase  the  same, 
and  that  he  agreed  with  them  upon  a  price,  and  that  he 
took  possession  in  pursuance  thereof  by  renting  the  land 
to  Buss  in  his  own  name  for  the  ensuing  year  beginning 
March  1,  1902,  and  that  he  has  continued  in  such  posses- 
sion ever  since,  with  the  knowledge  and  acquiescence  of 
the  bank  officers.  On  the  other  hand,  the  appellant  contends 
that  there  never  was  a  completed  agreement  between  the 
appellant's  officers  and  the  defendant,  and  that  in  any 
event  such  officers  of  appellant  were  without  authority  to 
make  the  alleged  agreement.  We  have  therefore  first  to 
dispose  of  a  question  of  fact  relating  to  the  alleged  negotia- 
tions of  1901. 

The  defendant  in  his  behalf  called  as  a  witness  H.  A. 
Dessel,  the  president  of  the  plaintiff  bank,  and  personally 
examined  him  as  follows: 

Q.  Up  to  the  time  you  left  the  bank  you  had  made 
no  efforts  to  rent  this  land  for  the  year  1902?  A.  Not 
that  I  remember  of.  Q.  Why?  A.  At  that  time,  if  I  re- 
member right,  you  had  some  talk  with  Mr.  Hadlock  relative 
to  this  piece  of  land.  Q.  Was  it  your  understanding  that 
I  bought  the  land  ?  A.  My  understanding  was  that  you  had 
concluded  or  agreed  upon  a  price.  Q.  What  was  the  price  ? 
A.  To  the  best  of  my  recollection  was  $1,300  or  $1,350.  Q. 
And  you  knew,  or  at  least  you  understood,  that  I  had  some 
talk  with  Mr.  Hadlock  and  had  agreed  on  a  price  with  the 
savings  bank  for  this  land?  A.  Certainly.  Q.  And  you 
knew,  after  you  talked  with  Mr.  Hadlock  or  myself,  or  who- 
ever it  might  have  been,  that  the  bank  had  lost  title  to  that 
land,  at  least  to  such  an  extent  that  you  did  not  think  it 
was  necessary,  as  the  active  manager  in  charge  of  the  bank's 
interest,  to  give  it  any  further  thought,  care,  or  attention, 
and  you  made  no  attempt  to  lease  it  for  the  year  1902? 
A.  As  I  told  you  before  that  I  understood,*  as  near  as  I 
remember  it,  that  Mr.  Hadlock  told  me  he  bad  some  kind 
of  a  deal  with  you,  and  as  I  told  you,  to  the  best  of  my 
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recollection,  it  was  $1,300  or  $1,350,  or  in  that  neighbor- 
hood anyway,  and  I  spoke  to  you,.wan;ted  to  get  it  fixed 
up.  You  said  you  had  a  claim  against  the  Ida  County 
Savings  Bank.  They  were  owing  you.  Q.  In  all  the  talks, 
the  talk  was  not  that  I  did  not  own  the  land,  was  it}  A. 
The  talk  was,  I  talked  from  the  standpoint  of  what  Mr. 
lladlock  had  told  me,  and  you  claimed  that  you  had  a  bill 
against  the  bank.  Q.  In  all  the  talks  we  might  have  had 
you  never  claimed  that  I  didn't  own  this  land?  A.  You 
certainly  didn't  own  it  because  •  you  didn't  pay  for  it. 
Q.  I  had  bought  it,  bargained  for  it?  A.  I  say  all  I 
knew  about  it  was  that  Mr.  lladlock  told  me  that  you  had 
made  a  bargain  for  it.  Q.  There  never  was  any  dispute 
between  you  and  I,  at  any  time,  was  there,  that  I  didn't 
own  the  land?  A.  I  don't  think  we  ever  argued  that 
question.  Q.  The  whole  talk  was  how  it  was  to  be  paid 
for,  that  was  the*  question,  wasn't  it?  A.  The  question 
was  to  make  a  settlement  of  some  kind.  Q.  A  set^tlement 
of  what  ?  A  settlement  of  what  I  paid  for  the  land,  wasn't 
it?  A.  The  dispute  was  just  the  same  as  the  one  that 
was  brought  up  in  the  minutes  of  the  board  of  directors  to 
get  a  settlement — ^to  get  it  out  of  the  world.  That  was 
the  dispute.  Q.  Mr.  Hadlock  told  you  that  I  had  bargained 
for  the  land?  A.  As  far  as  I  can  remember  it;  yes.  Q. 
Hadlock  told  you  that  I  had  bargained  for  that  land,  and 
the  price  that  I  was  to  pay  for  it.  Is  that  right?  A.  My 
recollection  is  that  he  had  a  deal  with  you  and  bargained 
for  tho  piece  of  land  that  was  unsettled,  but  the  price  was 
made.  The  land  that  I  talked  with  Mr.  Hadlock  about  was 
the  land  in  controversy. 

The  defendant  himself  testified  as  follows: 

Some  time  in  the  year  1901,  and  before  September 
13,  1901,  that  date  I  wrote  to  Mr.  Buss  regard- 
ing the  renting  of  the  land.  At  that  time  I 
owned  the  land  because  I  was  negotiating  with  Mr.  Buss 
to  rent  it.  The  bank  had  the  land  and  it  was  bringing  but 
little-  rent.  Mr.  Dessel  suggested  to  me  that  if  I  would 
buy  it  myself  they  would  make  a  discount  on  what  they 
offered  it  to  Buss  for.  Then  I  went  up  there,  I  had  talks 
with  Mr.  Dessel  and  Mr.  Hadlock  as  to  which  one  the 
deal  was  closed  with,  whether  one  or  both.    I  can't  remem- 
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ber  positively,  but  the  upshot  of  it  was  tfhat  they  discounted 
the  price  to  me  $100,  as  I  understand  it  I  was  to  take 
the  land  for  $1,200.  It  was  incumbered  by  judgments 
complicated  that  particular  time  I  think  by  a  suit.  Chase 
V.  Conry.  That  at  the  time  I  purchased  this  land  fi^om  the 
bank  they  turned  over  to  me  the  abstract  of  title  together 
with  the  opinion  of  the  loan  company.  I  leased  the  land 
in  the  fall  or  early  fall  of  1901  to  Mr.  Buss.  Mr.  Buss 
went  into  possession  under  my  lease  in  the  spring  of  1902, 
and  he  has  continued  under  my  lease  under  his  tenancy 
with  me  from  the  spring  of  1902  to  the  present  time, 
paying  me  the  rent. 

•  The  foregoing  is  the  only  testimony  in  the  record 
relating  to  the  negotiations.  It  is  not  very  definite  in  its 
details.  The  details  of  the  negotiations,  however,  are  not 
of  themselves  of  controlling  importance  if  it  is  otherwise 
made  to  appear  that  an  agreement  for  the  purchase  at  a 
fixed  price  was  in  fact  reached  and  that  the  defendant 
went  into  possession  thereunder.  No  deed  or  writing  of 
any  kind  was  ever  executed.  The  circumstance  which 
bears  most  strongly  against  the  defendant  is  that  he  has 
never  paid  for  the  land.  Neither  has  he  ever  tendered 
payment  in  any  formal  way.  It  also  appears  that,  at  the 
time  of  such  negotiations  and  afterwards,  something  was  due 
the  defendant  from  the  plaintiff  for  attorney's  fees  in 
impending  suits..  On  July  24,  1902,  the  plaintiff  paid 
to  the  d«efendant  a  bill  of  $521.65  for  services  to  date  in 
the  district  court  in  the  ^^Knepper  case."  At  a  later  time 
the  plaintiff  paid  him  $1,000  in  the  ^^Sidensticker  case.*' 
In  the  collection  of  these  amounts  bv  defendant  from  the 
plaintiff  bank,  no  account  was  taken  of  the  $1,200,  alleged 
purchase  price  of  the  land.  As  against  this,  however, 
it  is  claimed  by  the  defendant  that  the  plaintiff  bank  was 
owing  him  at  the  same  time  about  $525  for  services  rendered 
in  other  cases,  principally  the  ^^Willeit  and  Heinrich  cases." 
He  also  claims  that  he  was  then  expecting  to  perform  other 
services^  and  especially  in  the  Knepper  case  which  had 
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been  appealed  to  the  Supreme  Courts  and  he  contends  in 
his  evidence  that  such  services  rendered,  and  thereafter 
iienderedy  were  more  than  sufficient  in  amount  to  pay  the 
full  purchase  price  of  the  land. 

Upon  the  whole  record  we  think  it  must  be  said 
that  the  president  of  the  bank  and  the  defendant  did  agree 
upon  a  price  for  the  land,  and  that  possession  was  taken 
in  anticipation  of  mutual  performance  of  suoh  agreement 
The  testimony  of  Mr.  Dessel,  president  of  the  bank,  will 
permit  of  no  other  conclusion  at  this  point.  It  is  earnestly 
argued  by  counsel  for  appellant  that  Mr.  Dessel  was  mis- 
taken in  his  testimony.  His  candor  as  a  witness  is  con- 
ceded. The  fact  remains  that  for  many  years  he  has 
acquiesced  in  the  possession  of  the  land  by  the  defendant 
upon  the  theory  that  he  was  to  have  a  conveyance  thereof 
upon  payment  of  an  agreed  price.  The  defendant  has 
collected  all  rent  and  paid  all  taxes  without  protest,  until 
the  bringing  of  this  suit;  the  rent,  however,  being  greater 
for  each  year  than  the  tax.  This  long  acquiescence  on  the 
part  of  the  managing  officers,  with  knowledge  of  the  claim 
of  defendant,  is  in  itself  in  the  nature  of  an  admission  by 
the  corporation  of  the  existence  of  such  agreement  The 
weight  of  such  acquiescence  as  an  admission  may  be 
greater  or  less  according  to  the  circumstances. 

Up  to  this  point  we  are  assuming .  autihority  in  the 

president   to   make  the   agreement   contended   for.      It   is 

strongly  urged  by  appellant  that  there  was  no  such  authority 

2  Sam«-  con-       ^^  ^^  president    We  will  give  that  question 

chMc:**pa^t'^     further  consideration  later.     The  agreement, 

performance      g^^j^  ^  j^.  ,^^g^  ^^^  ^exccutory  and  was  wholly 

unperformed  on  defendant's  part  The  agreement  mani- 
festly contemplated  simultaneous  performance  by  both 
parties.  The  defendant  bargained  for  no  credit  nor  for 
deferred  time  of  payment.  It  was  no  part  of  the  agree- 
ment that  defendant's  attorney's  fees  should  apply  upon 
the  purchase  price.    This  would  not  prevent  the  defendant 
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from  offsetting  any  claim  in  his  favor  against  the  purchase 
price  in  a  proper  way.  But  the  mere  existence  of  such  a 
claim,  if  any,  did  not  operate  as  a  part  performance  of 
the  contract  on  defendant's  part. 

Were  it  not  for  the  state  of  the  pleadings,  the  equities 
of  the  case  appear  to  us  simple  enough.  Having  found  the 
existence  of  the  agreement  and  possession  thereunder, 
3.  Same-  elementary  equity  would  seem  to  require  that 

SlStlbfc  *         *^©  ^^^^  should  be  awarded  to  the  defendant 
*  **  •  on   condition   that   he   perform   on   his   own 

part  and  pay  the  purchase  price,  with  interest  thereon  from 
the  date  of  the  defendant's  taking  possession  of  the  land. 
Equity  would  also  require  that  the  defendant  be  permitted 
to  offset  against  the  purchase  price  any  valid  cladm  held 
by  him  against  the  bank  at  the  time  of  the  commencement  of 
this  suit  in  1908.  But  the  plaintiff's  petition  asked  only 
for  possession  of  the  la^id  and  for  rents  and  profits  and 
to  quiet  its  title.  It  ignored  the  alleged  agreement  and 
asked  no  alternative  relief  in  relation  thereto.  The  defend- 
ant filed  a  cross-bill  with  his  answer.  He  did  not  plead 
the  terms  of  the  agreement.  He  only  pleaded  as  a  conclu- 
sion that  he  had  ^T)Ought"  the  land  from  the  playitiff  and 
had  taken  possession  under  his  purchase.  There  was  nothing 
in  his  cross-bill  to  indicate  whether  the  contract  of  purchase 
was  executed  or  executory,  nor  whether  it  was  performed 
in  whole  or  in  part  by  himself.  The  real  nature  of  the 
controversy  between  the  parties  was  disclosed  only  by  the 
evidence.  The  defendant  as  a  witness  conceded  that  he 
had  paid  no  part  of  the  purchase  price.  He  claimed  a 
performance,  however,  in  the  sense  that  he  had  an  account 
for  attorney's  fees  against  the  bank  to  the  full  amount  of 
such  purchase  price.  He  offered  no  evidence,  however,  to 
prove  up  such  account  for  the  purpose  of  having  it  offset 
against  the  purchase  price.  Neither  did  his  cross-bill  con- 
tain any  reference  to  such  account. 

It  should  be  stated  here  that  on  August  2,  1902,  the 
Vol.  156  Ia,— 161 
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defendant   prepared    a   statement    of   account    against   the 
plaintiff  and  receipted  the  same  as  follows:    "Idia  Grove, 

la.,  Aug.  2,  1902.    Ida  County  Savings  Bank, 
stated:  Dr.   to   Will   E.    Johnston.      To   services   in 

evidence. 

case  Heinrich  v.  Ida  Co.  Sav.  Bk.,  $150.00, 
To  services  in  case  Willits  v.  Bank,  Supreme  Court,  etc., 
$300.  To  services  pertaining  to  liquidation  of  Ida  Co.  Sav. 
Bk.  preparing  contracts,  deeds,  advice,  etc.,  $25.00.  To 
service^  preparing  and  filing  answer,  and  trial  of  case  of 
Engle  V.  Sav.  Bk.  J.  T.  Hallam  et  al.,  $50.00.  Total 
$525.00.  Received  payment  of  the  above  and  foregoing 
in  full  this  2d  day  of  August,  1902.  (Signed)  Will  E. 
Johnston." 

It  is  the  recollection  of  the  defendant,  and  he  so  testi- 
fied, that  he  delivered  this  receipted  account  to  some  of 
the  officers  of  the  bank  to  be  applied  as  a  payment  upon 
the  purchase  price.  Of  course  if  this  were  done  and  it  was 
assented  to  by  the  bank  officers,  *  it  would  amount  to  an 
account  stated,  and  no  further  proof  of  the  items  of  such 
account  would  be  necessary. 

But  the  evidence  is  seriously  in  dispute  at  this  point. 
The   defendant  testified  concerning  the   same   as   follows: 

Q.  Who  did  you  give  the  bill  to?  A.  I  don't  know, 
Mr.  Easton  or  Mr.  Dessel,  undoubtedly.  It  had  to  be 
to  Mr.  Easton  or  Mr.  Dessel ;  I  can  not  be  mistaken.  I  pre- 
pared a  bill  and  a  deed  which  was  delivered  to  the  one 
or  the  other  of  those  two  men  or  left  with  the  bank  for 
them.  On  the  other  hand,  Easton  and  Dessel  both  testified 
positively  that  they  never  saw  the  statement  prior  to  the 
trial.  The  defendant  and  the  two  opposing  witnesses  tes- 
tified on  the  subject  with  manifest  candor.  The  defendant 
candidly  disclosed  that  the  details  of  that  particular  traps- 
action  were  not  clear  in  his  recollection.  We  would  not 
be  justified  therefore,  in  finding  this  fact  established  over 
the  positive  denial  of  the  other  two  witnesses  concerned.  It 
was  therefore  incumbent  upon  the  defendant  to  make  legal 
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proof  of  his  account  for  attorney's  f^s  in  order  to  render 

the  dame  available  to  him  as  an  offset  against  the  purchase 

price  or  as  the  equivalent  of  performance  of  l4ie  contract 

on  his  part. 

It  is  perhaps  true  th<at  the  failure  of  the  plaintiff  to 

ask  for  alternative  relief  in  the  way  of  a  recovery  of  the 

purchase  price,  excused  the  defendant  from  setting  up  a 

counterclaim    for    attorney's    fees.      On    the 

s5ty:  con-        Other  hand,  the  legal  title  being  in  the  plain- 
tract  of  jmr-  ... 

chase;  plead-     tiff,  tJhe  defendant  was  bound  to  justify  his 

mgs:  evidence.  '        ^  ^  •  » 

possession.  This  required  a  pleading  of  the 
contract  and  a  pleading  of  performance  or  tender  of  per- 
formance on  his  part.  And  this  was  especially  so  when 
he  asked  for  affirmative  equitable  relief  by  his  cross-bill. 
Under  the  evidence,  the  plaintiff  was  not  entitled  to  the 
relief  prayed  for  in  its  petition  while  the  defendant  stood 
ready  to  perform  the  agreement  on  his  part  On  the  other 
handy  the  defendant  was  not  entitled  to  the  relief  prayed 
in  his  cross-bill  except  on  proof  or  tender  of  full  perform- 
ance  on  his  part.  By  ignoring  the  contract,  the  plaintiff 
pleaded  no  breach  or  rescission  thereof.  On  the  other  hand, 
defendant  pleaded  no  performance  or  tender  of  performance 
on  his  part 

The  decree  of  the  trial  court  granted  the  defendant 
full  relief  on  his  cross-bill  and  quieted  his  title  to  the  land. 
The  result  of  such  decree  was  to  specifically  enforce  against 
the  plaintiff  the  executory  agreement  of  sale.  The  fact  that 
no  performance  was  shown  on  defendant's  part  was  wholly 
ignored  in  such  degree.  If  such  decree  is  permitted  to 
stand,  it  will  deprive  plaintiff,  not  only  of  the  land,  but 
of  the  purchase  price  as  well,  because  an  independent 
action  for  the  purchase  price  is  apparently  barred  by  the 
statute  of  limitations.  On  the  other  hand,  if  such  decree 
should  be  reversed  or  modified  to  the  extent  of  requiring 
the  defendant  to  pay  the  agreed  purchase  price  as  a  con- 
dition to  the  decree  in  his  favor,  then  ho  would  be  deprived 
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of  the  right  to  offset  against  the  purchase  price  his  present 
claim  for  attorney's  fees,  an  independent  action  for  which 
is  also  apparently  barred  by  the  statute  of  limitations.  We 
are  confronted,  therefore,  with  an  unusual  dilemna,  for 
which  the  parties  to  the  case  must  divide  the  responsibility, 
and  W6.<pass  it  for  the  moment. 

11.     It  is  strongly  urged  by  appellant  that  th^  president 

of  the  bank  had  no  authority  to  enter  into  the  agreement 

contended  for  by  appellee.     Beliance  is  based  upon  article 

6  Banks  and        ^  ^^  ^^®  articles  of  incorporation  as  follows : 

•  powcr^of  "Art.  6.    The  affairs  of  the  said  corporation 

officers.  gjj^ji  Y)Q  managed  by  a  board  of  five  directors, 

and  those  who  shall  manage  its  affairs  for  the  first  year 
are:  J.  T.  Hall^m,  Thomas  P.  Hollander,  F.  L.  Hadlock, 
A.  T.  Blackman  and  Julius  Sauer."  It  is  also  urged 
that  the  authority  of  President  Hadlock  especially  was 
abridged  to  some  extent  on  February  5,  1901,  by  the  adop- 
tion of  the  following  resolution  of  the  board  of  directors: 
"Be  it  resolved  by  the  board  of  directors  of  the  Ida  County 
Savings  Bank  that  H.  A.  Dessel,  vice  president  of  said  bank 
employ  his  entire  time  in  the  supervision  and  conduct  of 
the  business  of  said  bank  under  the  direction  of  the  board 
of  directors,  as  president  of  the  bank  at  a  salary  for  such 
services  as  shall  be  agreed  upon  hereafter  by  the  said 
board  of  directors  and  H.  A.  Dessel."  In  pursuance  of 
this  resolution,  Dessel  actually  became  president  on  June 

4,  1901. 

The  defendant  testified  that  Dessel  himself  first  sug- 
gested the  purchase  of  the  land  by  him.  He  also  testified 
that  his  negotiations  were  had  both  with  Dessel  and  with 
Hadlock.  Dessel  only  denies  that  the  agreement  was  made 
with  him.  He  fairly  concedes  that  he  understood  the 
agreement  to  be  made,  but  contends  that  it  was  so  made 
with  Hadlock.     It  must  have  been  made  after  February 

5,  1901,  because  Dessel  himself  leased  the  land  on  March 
1,   1901.     Inasmuch  as  Dessel  knew  of  the  negotiations 
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with  Hadlock  and  Hadlock's  agreement  upon  the  subject 
and  assented  thereto  by  his  acquiescence,  the  legal  eflFect  was 
the  same  as  though  both  Dessel  and  Hadlock  had  partici- 
pated personally  in  the  agreement.  In  the  light  of  the 
resolution  of  February  5,  1901,  it  seems  clear  to  us  that 
the  negotiations  for  the  sale  were  fairly  within  the  pre- 
sumptive authority  of  the  president  of  the  bank.  The 
plaintiff  had  become  an  involuntary  purchaser  of  the  land. 
As  a  matter  of  law,  it  was  forbidden  to  purchase  such  land 
as  .an  original  investment.  Code,  section  1851.  It  was 
permitted  to  acquire  the  same  only  by  way  of  securitj^ 
for  its  previous  loan.  By  the  same  statute  it  was  required 
to  dispose  of  the  same  within  ten  years.  In  the  meantime 
it  was  carried  on  the  books  as  an  equivalent  to  the  former 
loan.  There  is  nothing  in  article  6  which  provides  the 
method  by  which  the  affairs  of  the  bank  should  be  managed 
by  the  directors.  The  method  adopted  by  the  board  of 
directors  was  to  appoint  a  president  who  should  have  "the 
supervision  of  the  conduct  and  business  of  said  bank  un^er 
the  direction  of  the  board  of  directors."  If  in  the  making 
of  this  agreement  the  president  violated  or  ignored  the 
direction  of  the  board  of  directors,  such  facts  was  within 
the -special  knowledge  of  the  bank  officers. 

The  burden  was  upon  the  plaintiff  to  show  that  the 
contract  was  not  authorized  or  ratified  by  the  directors. 
White  •  V.  Creamery  Co.y  108  Iowa,  526 ;  Patterson  v. 
7.  Same.  Rohinsofiy  116  K  Y.  193   (22  N.  E.  372) ; 

JSfVurdcn     -Banik   V.   Bank,    141   Ind.    352    (40   K   E. 

of  proof.  YQQ^  5Q  ^^   g^   jjpp   330)  J  g^nj^  ^^  Manu- 

facturing Co.y  148  Ind.   333    (46  N.  E.   1000). 

The  question  is  one  of  fact  rathfer  than  of  law.  The 
question  is  not  whether  the  articles  of  incorporation  con- 
ferred power  upon  the  president  to  make  the  agreement. 
It  is  whether  it  was  within  the  fair  scope  of  the  direction 
imposed  by  the  board  of  directors  upon  the  president.  In 
view  of  the  ordinary  character  of  the  transaction,  and  in 
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« 

view  of  the  lang^continued  and  open  poBsession  of  tho 
defendant  and  the  failure  of  any  officer  of  the  bank  to 
challenge  the  same  for  at  least  a  period  of  five  years  or 
more,  it  leaves  little  merit  to  this  particular  contention. 

It  was  shown  that  there  was  no  record  on  the  books 
of  the  bank  showing  an  authorization  by  the  board  of 
directors.  But  the  .  controlling  question  is,  Was  there 
8.  Same:  authority  or  ratification  in  fact  ?     It  was  not 

ev  encc  legally    necessary    that    such    authority    and 

ratification  appear  of  recoid.  Stetson  v.  Northern  Inv. 
Co.y  104  Iowa,  393;  Bank  v.  Banky  107  Mo.  133  (17  S. 
W.  644,  28  Am.  St.  Rep.  405);  Parsons  Mfg.  Co.  v. 
Hamilton  Ice  Co.y  78  N.  J.  Law,  309  (73  Atl.  254). 

III.  In  view  of  our  conclusion  as  to  the  existence 
of  an  agreement,  it  becomes  important  to  determine  what 
w|is  the  purchase  price  agreed  upon.     Only  two  witnesses 

rkal  fhop-  testified  upom  this  question — Dcesol  and 
frVcVpHce:  Johnstou.  The  recollection  of  neither  was 
evidence.  ^^^  definite.     Dess6l  fixed  it  at  $1,300  or 

$1,350;  Johnston  fixed  it  at  $1,200.  Turning  aside  from 
the  testimony  of  these  two  witnesses  for  a  moment,  it  is 
undisputed  that  the  land  was  first  bargained  to  Buss  for 
$1,200.  This  bargain  failed  because  of  the  character  of 
the  title  which  was  not  acceptable  to  Buss.  It  is  undisputed 
also  that  the  land  was  charged  on  the  books  of  the  bank 
to  their  real  estate  acoount  at  $1,186.  These  circumstances 
so  strongly  corroborate  the  defendant  in  tliis  respect  that 
we  think  the  purchase  price  should  be  found   at  $1,200. 

IV.  Having  settled  the  foregoing  finding  of  facts, 
we  return  to  our  dilemma.  In  view  of  the  unusual  state 
of  the  record,   we   deem   it   unavoidable   to   depart   some- 

Same- appeal-    ^'^^^  from  the  usual  practice  in  equity  cases. 

oniwMV*^**     It  is  our  conclusion  that  there  should  be  a 

remand.  decree  for  the  defendant  for  the  enforcement 

of  the  contract  and  quieting  his  title,  and  that  he  should 

be  held  to  pay  therefor  the  full  purchase  price,  with  legal 
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interest  as  of  March,  1902,  subject,  however,  to  the  further 
proviso  that  he  be  permitted  to  offset  against  such  purchase 
price  in  whole  or  in  part  any  valid  account  held  by  him 
against  the  plaintiff  at  the  time  of  the  institution  of  this 
suit. 

To  this  extent  the  decree  of  the  trial  court  will  be 
modified,  and  the  case  will  be  remanded  to  the  district 
court  in  pursuance  of  such  modification.  The  district 
court  will  give  to  the  defendant  an  opportunity  to  plead 
and*  prove  any  valid  offset,  if  any,  to  the  purchase  price. 
Leave  will  be  given  to  both  parties  to  amend  their  plead- 
ings to  this  end,  and  final  decree  will  be  entered  in  the 
district  court. — Modified  and  Remanded, 


Ida  B.  Kuhn  and  Ida  B.  Kuhn  as  Guardian  of  Clayton 
C.  KuHN^  and  Francis  D.  Kuhn  and  Ida 
B.  Kuhn  as  Administratrix  of  the  Estate  of 
Cyrus  F.  Kuhn,  deceased.  Appellant,  v.  Sarah  G. 
Downs,  W.  H.  Kuhn  and  Brick  P.  Kuhn,  Appellees. 

Partition:     taxation  op  attorney's  fees.     Attorney's  fees  are  not 

1  taxable  as  costs  in  favor  of  plaintiff's  attorney  in  partition  pro- 
ceedings, where  the  parties  join  issue  and  the  defendant  in  good 
faith  employs  independent  counsel. 

Same:    appeal.    The  taxation  of  attorney's  fees  hi  partition  proceed- 

2  ings  is  for  the  benefit  of  the  party  to  the  action  and  not  the 
attorney;  so  that  the  attorney  has  no  right  of  appeal  from  an 
order  refusing  to  tax  the  same  as  costs. 

Appeal  from  the  Pottawattamie  District  Court, — ^Hon.  O. 

J),  Wheeler,  Judge. 

Friday,  May  17,  1912. 

The  opinion  states  the  case. 
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Saunders  &  Stuart  and  /.  /•  Stewart^  for  appellant 

W.  H.  Ware  and  Tinley  dk  Mitchell  for  appellees. 

Weaver,  J. — ^William  H.  Knhn  died,  intestaite,  seised 
of  some  800  acres  of  land  in  Pottawattamie  county.  He 
left  surviving  him  his  wife,  Julia,  and  four  children, 
Sarah  G.  Downs,  William  H.  Kuhn,  Brick  P.  Kuhn,  and 
Cyrus  F.  Kuhn.  Thereafter  the  widow,  Julia  Euhn,  died, 
intestate,  and  the  entire  property  became  vested  in  the  four 
named  children.  Later  Cyrus  F.  Kuhn  died,  intestate, 
leaving  sun'iving  him  his  wife,  Ida  B.,  and  two  minor 
children.  This  action  was  brought  by  the  said  Id'a  B. 
Kuhn  in  her  own  right,  and  as  guardian  of  her  said 
children  /ind  as  administratrix  of  her  husband's  estate, 
for  a  partition  of  the  lands  above  mentioned.  She  also 
alleged  in  her  petition  that  defendants  had  for  some  time 
been  in  the  possession  and  use  of  said  property,  and  she 
prayed  that  they  be  held  to  an  accounting  of  the  rents 
and  profits.  To  this  proceeding  the  defendants  appeared, 
admitting  the  ownership  of  the  land  by  William  H.  Kuhn 
in  his  lifetime  and  the  descent  of  the  title  to  his  children, 
as  alleged,  but  averred  that  during  the  lifetime  of  the 
said  Cyrus  F.  Kuhn,  through  whom  the  plaintiff  in  her 
own  right,  and  as  guardian  and  administratrix,  claims 
title,  they  entered  into  a  contract  with  him  for  the  purchase 
of  all  his  right,  title,  and  interest  in  and  to  said  property, 
and  that  under  and  by  virtue  of  said  contract  defendants 
took  and  still  retain  possession  thereof.  They  further  al- 
leged that  upon  the  appointment  of  plaintiff  as  admin- 
istratrix of  the  estate  of  said  Cyrus  F.  Kuhn  they  tendered 
to  her  the  agreed  purchase  price  of  said  land,  and  demanded 
of  her  a  conveyance  thereof,  and  that  she  refused  the 
tender,  and  refused  to  make  the  required  conveyance. 
Upon  these  allegations,  defendants  asked  that  the  petition 
be  dismissed.    By  way  of  cross-petition,  defendants  pleaded 
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the  same  alleged  state  of  facts,  and,  in  addition  thereto, 
alleged  that  said  contract  of  sale  to  them  included  also  the 
interest  of  the  said  Cyrus  F.  Kuhn  in  the  personal  estate  left 
by  their  parents.  They  also  alleged  the  tender  of  the 
price  to  plaintiflF,  as  aforesaid,  and  their  present  willpgness 
and  readiness  to  perform  the  contract  on  their  part,  and 
asked  that  specific  performance  thereof  be  decreed.  Plain- 
tiff denied  the  cross-petition,  and  thereupon  all  the  issues 
were  tried  to  the  court,  resulting  in  a  decree  for  plaintiff,  as 
prayed. 

The  plaintiff  and  J.  J.  Stewart,  Esq.,  who  had  acted 
as  her  counsel  in  said  proceedings,  then  united  in  an  appli- 
cation or  motion,  asking  that  an  attorney's  fee  in  their 
favor  of  $618.25  be  taxed  as  a  part  of  the  costs  of  the  par- 
tition. This  motion  was  denied,  and  from  that  ruling 
the  plaintiff  and  J.  J.  Stewart  appeal. 

Under  the  provisions  of  the  statute,  as  the  same  have 

quite  frequently  been  interpreted  by  this  court,  the  ruling 

appealed    from   is   clearly   correct.      We    had    occasion    to 

I.  Partition:        cousider    this    statutc    and    rcvicw    the    pre- 

S^ra°ey*»°^       ccdcuts  relating  thereto  in  the  case  of  Hawh 

V.  Day,  148  Iowa,  47.  After  due  consider- 
ation, we  there  said:  "We  regard  it  clear  that,  where  the 
title  to  the  property  is  put  in  issue,  the  Legislature  did  not 
intend  to  impose  the  burden  of  paying  any  part  of  plain- 
tiff's attorney's  fees  upon  the  opposing  parties,  who  are 
represented  by  counsel  of  their  own.  The  only  justifica- 
tion for  the  practice  of  assessing  such  fees  is  in  the  fact 
that  in  a  very  large  proportion  of  cases  there  is  no  contest 
over  proportionate  shares,  and  the  proceedings  are  ami- 
cable in  character  and  afford,  in  many  instances,  the  easiest 
and  most  expeditious  method  of  segregating  the  interests 
of  tenants  in  common;  and  the  attorney  who  institutes  the 
action  is  serving  the  defendants,  as  well  as  the  plaintiff. 
Under  such  conditions,  it  is  entirely  equitable  to  provide 
that  the  shares  of  all  parties  be  made  to  contribute  pro- 
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portionately  to  the  expense  thus  incurred  for  the  common 
benefit.  But,  where  the  title  or  right  of  a  party  to  share 
in  the  property  is  wholly  denied,  or  Bis  share,  if  any,  is 
made  a  matter  of  dispute,  and  each  employs  the  service 
of  counsel,  it  would  be  signally  unjust  to  require  such 
contribution."  See,  to  the  aame  effect,  Oziah  v.  Hoivard, 
149  Iowa,  205. 

The  rule  thus  stated  is,  we  think,  a  fair  exposition 
of  the  legisrlativie  intent,  and  it  accords  as  well  with  an 
enlightened  sense  of  justice.  The  answer  and  cross-petition 
in  the  case  before  us  did  deny  the  plaintiff's  title.  Both 
parties  were  represented  by  counsel,  and  the  issues  were 
tried  out  to  a  final  decree,  adjudicating  the  rights  of  the 
parties;  and  there  appears  no  legal  or  equitable  reason 
why  each  should  not  bear  the  expense  of  his  or  her  own 
counsel  fees.  It  is,  of  course,  true  that  if  the  defendant 
in  such  proceedings  set  up  a  hostile  claim  of  title,  which 
the  court  finds  to  be  sham  or  frivolous,  and  is  apparently 
pleaded  simply  to  oast  upon  the  plaintiff  all  the  expense 
of  a  partition  to  which  he  is  clearly  entitled,  such  an 
issue  will  not  be  allowed  to  deprive  plaintiff  of  the  right 
to  a  taxation  of  attorney's  fees  •  (Hanson  v.  Hanson^  149 
Iowa,  86) ;  but  the  record  before  us  is  not  such  as  to  im-- 
peach  the  good  faith  of  the  defense,  and  we  find  no  reason 
for  setting  aside  the  order  made  by  the  court  below. 

Though  the  question  is  not  argued,  we  think  it  proper 

to  say  that  the  attorney  conducting  a  partition  proceeding 

has  no  such  interest  in  the  taxation  of  costs   as  entitles 

2,  Same:  ^^"^   ^   appeal   therefrom.      Attorney's   fees 

appeal  ^^^  ^^^  taxed  in  favor  of  counsel  in  any  case. 

If  taxable  at  all,  it  is  in  favor  of  the  party  to  the  aotion, 
and  is  in  the  nature  of  a  reimbursement  to  him  for  an 
expense  which  he  has  reasonably  incurred,  and  to  wtich 
the  entire   property  ought,   in   equity,   to  contribute. 

For  the  reasons  stated,  the  ruling  of  the  district  court 
is  Affirmed. 
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Joe  Judge  and  M.  Bunting,  Plaintiffs,  v.  F.  M.  Powebs, 
Judge,  and  E.  V.  Tuttle,  Defendants. 

Intoxicating  liquors:    contempt:   conviction.    A  judgment  of  con- 

1  tempt  for  violation  of  an  injunction  prohibiting  the  sale  of  liquor 
is  not  a  conviction  within  the  meaning  of  the  statute  providing 
that  one  convicted  of  the  illegal  sale  of  liquor,  or  permanently 
injoined  from  making  sales,  shall  not  thereafter  be  permitted  to 
sell  liquor  for  a  period  of  five  years,  as  the  term  "convict"  ordi- 
narily means  a  finding  of  guilt  by  the  verdict  of  a  jury. 

Same:     judgments:    immaterial  findings.     Where  a  judgment  of 

2  contempt  for  violation  of  a  liquor  injunction  found  that  defend- 
ant had  violated  the  injunction  on  certain  days,  the  further  re- 
cital that  defendant  thereafter  complied  with  the  law  and  the 
terms  of  the  injunction,  and  had  been  since  that  time  lawfully 
conducting  the  business,  was  immaterial  and  no  part  of  the  judg- 
ment; as  a  judgment  is  the  final  determination  by  a  competent 
judge  or  court  of  matters  submitted  by  the  parties  for  decision, 
and  findings  or  recitals  embraced  in  the  same  instrument,  but 
not  essential  to  or  involved  in  the  judgment,  will  not  affect  its 
validity.  , 

Certiorari    from    Carroll    District    Court. — Hon,    F.    M. 

Powebs,  Judge.   . 

Fbiday,  May  17,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 

B.  /.  Salinger  and  L.  H.  Salingery  and  Ralph  Mac- 
lean, for  plaintiffs. 

M.  8.  Odlcy  for  defendants. 

Shebwin,  J. — On  the  8th  day  of  December,  1908,  the 
plaintiffs  herein  were  permanently  enjoined  from  illegally 
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selling  intoxicating  liquors.  After  the  injunction  had  issued, 
the  plaintiffs  continued  the  sale  of  liquors  on  the  same 
premises,  and  on  the  7th  of  December,  1910,  an  informa- 
tion was  filed  charging  them  with  canrt;empt  for  a  violation 
of  the  injunction.  On  the  18th  day  of  April,  1911,  judg- 
ment against  the  defendants  (plaintiffs  herein)  by  consent 
was  entered  on  that  information,  and  they  were  ^ned. 
That  judgment  was  rendered  by  Judge  Hutchinson,  and  it 
was  determined  therein  that  the  injunction  had  been  violated 
on  the  8th,  9di,  10th,  and  11th  days  of  December,  1908. 
The  judgment  further  recited  that  ."on  the  12th  day  of 
December,  1908,  the  defendants  complied  witli  the  provi- 
sions of  the  mulct  law  by  doing  the  things  prescribed  by 
statute  as  a  condition  precedent  to  the  conduct  of  said 
business,  and  have  ever  since  and  are  now  conducting  their 
saloon  and  making  sales  of  liquor  in  compliance  with  the 
law  of  the  state  regulating  the  same  and  in  such  manner 
as  to  not  violate  the  injunction  above  referred  to."  Judge 
and  Bunting  still  continued  business  at  the  old  stand,  and 
on  the  3d  day  of  October,  1911,  a  second  information  was 
filed  charging  them. with  contempt  in  violating  the  injunc- 
tion after  the  7th  day  of  December,  1910.  Upon  a  trial, 
the  court  found  that  defendants  had  violated  the  injunction 
since  the  15th  day  of  December,  1910,  and  they  were  again 
adjudged  guilty  of  contempt  and  fined,  whereupon,  this 
proceeding  was  instituted. 

But  two  questions  are  before  us  for  determination  as 
we  view  the  case,  and  they  are  both  of  law.  The  Thirty- 
Third  General  Assembly,  chapter  142,  section  3,  enacted 
this  law:  "No  person  who  shall  be  hereafter  convicted  of 
violating  the  laws  of  this  state  relating  to  the  sale  of  in- 
toxicating liquors,  or  i&all  be  permanently  enjoined  by 
any  court  of  this  state  for  such  violation,  shall  be  permitted 
to  sell  intoxicating  liquors  in  this  state  within  five  (5)  years 
from  the  date  of  such  conviction  or   injunction,   and  no 
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resolution  of  consent  or  permit  shall  be  granted  such  person 
within  said  period." 

On  this  branch  of  the  case,  the  only  question  presented 
or  argued  by  counsel  is  whether  the  judgment  of  April 
18,  1911,  decreeing  these  plaintiffs  guilty  of  contempt, 
X.  iKToxicATiKG  ^^^  ^  "conviction  of  violating  the  laws  of 
contempt:  ^^^^  ^tatc  relating  to  the  sale  of  intoxicating 
convictxoi.  liquors"  within  the  meaning  of  section  3  of 
chapter  142,  Acts  33d  G.  A,  We  have  held  that  proceed- 
ings to  punish  for  contempt  in  violating  a  liquor  injunction 
are  not  criminal  proceedings.  Gibson  v.  Hutchinson^  Judge^ 
148  Iowa,  139;  Brown  &  Bennett  v.  Powers^  Judge^  146 
Iowa,  729 ;  McOlasson  v.  Johnson^  86  Iowa,  477. 

And  it  would  seem  to  follow  that  the  violation  of  an 
injunction  in  a  nuisance  case  is  not  a  crime  as  the  word 
is  ordinarily  understood  and  defined.  In  the  Gibson  case, 
supra^  we  said:  "It  is  a  well-settled  proposition  that, 
while  the  proceedings  to  punish  for  contempt  may  in  some 
features  resemble  hearings  in  criminal  proceedings,  and 
judgment  of  fine  and  imprisonment  may  be  entered, 
yet  the  object  and  purpose  thereof  is  not  to  punish  a  pub- 
lic offense  but  to  compel  obedience  to  and  respect  for  the 
order  of  the  court."  The  statute  provides  that  words  and 
phrases  shall  be  construed  according  to  the  context  and 
approved  use  of  the  language  unless  such  words  and  phrases 
have  acquired  a  peculiar  and  appropriate  different  meaning 
in  law.  It  has  always  been  the  holding  of  this  court  that 
proceedings  in  contempt  are  not  criminal,  and  this  con- 
struction of  the  provisions  of  the  statute  punishing  for 
contempt  will  be  presumed  to  have  been  in  the  minds  of 
the  legislators  when  the  statute  under  consideration  was 
enacted,  and  the  word  "convicted"  must  be  construed  in 
the  light  of  such  knowledge.  That  the  word  "convicted" 
as  here  used  has  not  acquired  a  peculiar  and  appropriate 
meaning  different  from  its  approved  use  is  manifest,  for 
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we  have,  In  a  sense  at  least,  beld  otherwise  in  the  cases 
already  cited. 

The  word  "conviction"  ordinarily  signifies  the  finding 
of  the  jury  by  verdict  that  the  prisoner  is  guilty.  Hcickett 
&  Freeman  v.  Graves,  103  Iowa,  296;  Bishop,  Statutory 
Crimes,  section  348;  Quintard  v.  Knoedlsr,  53  Conn.  485 
(2  Atl.  752,  55  Am.  Rep.  149).  "Conviction  is  a  technical 
term  applicable  to  judgment  in  a  criminal  prosecution." 
Chief  Justice  Marshall  in  Amnidon  v.  Smithy  1  Wheat 
461  (4  L.  Ed.  132).  An  ordinary  conviction  takes  place 
in  a  criminal  prosecution  by  indictment,  etc.,  and  may 
eitl^er  consist  of  the  prisoner's  confession  and  plea  of 
^guilty  or  of  the  verdict  of  guilty  found  by  a  jury.  4 
Blackstone,  Com.  262;  1  Bishop,  Criminal  Law,  section 
223;  Bouvier's  Law  Diet.  435.  Webster  defines  the  word 
"convicted"  as  the  past  participle  of  the  verb  "to  convict," 
which  means  to  prove  or  find  guilty  of  an  offense  or  crime 
charged.  Where  a  license  was  made  void  if  the  person 
holding  it  suffer  conviction  by  a  court  of  competent  juris- 
diction, it  was  held  that  "conviction"  meant  either  a  finding 
by  a  jury  that  the  prisoner  was  guilty,  or  else  a  judgment 
and  sentence  of  the  court  upon  a  verdict  or  confession  of 
guilt  Commonwealth  v.  Kileyy  150  Mass.  325  (23  N.  E. 
55).  To  same  effect  is.  Hartley  v.  Henreta,  13  S.  E.  375 
(W.  Va.).  "A  'conviction'  is  an  adjudication  that  the 
accused  is  guilty.  It  imports  all  that  the  statute  requires 
before  holding  one  to  bail,  and,  more,  it  involves  not  only 
the  corpiLS  delicti  and  the  probable  guilt  of  the  accused 
but  the  actual  guilt."  Nason  v.  Staples,  48  Me.  123.  A 
"conviction"  is  the  finding  of  guilt  People  v.  AdamSy  95 
Mich.  543  (55  N.  W.  461)  ;  Egan  v.  Jones,  21  Nev.  433 
(32  Pac.  929);  State  v.  Barnes,  24  Fla.  153  (4  South! 
560) ;  Blair  v.  Commonwealth,  66  Va.  850.  We  reach 
the  conclusion  that  punishment  for  contempt  was  not  a 
"conviction"  of  violating  the  laws  of  this  state  relating 
to  the  sale  of  intoxicating  liquors. 
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II.  Thfere  was  evidence  showing  who  some  of  the 
owners  of  property  situated  within  fifty  feet  of  the  saloon 
were,  and  it  was  stipulated  by  the  defendants,  subject  to 
a.  Same:  objcctious  as  to  the  Competency  or  materiality 

™Stc?iai"        of  fi^ch  testimony,  that  the  written  consent 
findings.  ^£  ^^^j^  owucrs,  covcriug  a  period  to  Decem- 

ber 31,  1910,  was  not  then  on  file  in  the  auditor's  office. 
The  court  ruled  that  the  defendants' 'objections  were  good 
and  that  it  was  immaterial  whether  consent  had  been  given 
by  such  owners  because  of  the  recital  in  the  judgment  of 
Judge  Hutchinson,  and  the  matter  ended  there.  The  trial 
was  closed,  as  we  undierstand  the  record,  on  or  about  the 
16th  day  of  October,  1911,  and  judgment  was  rendered  in 
the  proceeding  on  November  18,  1911,  in  which,  as  already 
stated,  the  court  found  the  injunction  had  been  violated 
since  December,  15,  1910.  The  specific  objection  made 
to  the  evidence  touching  the  wanit  of  consent  was  and  now 
is  that  there  was  an  adjudication  by  Judge  Hutchinson 
that  defendants'  business  was  lawfully  conducted  after 
December  12,  1908,  and  up  to  April  18,  1911,  the  date  of 
his  judgment.  If  prejudice  were  shown  to  have  resulted 
because  of  the  ruling  of  the  defendant  judge  that  the  con- 
sent; matter  was  immaterial,  we  should  feel  disposed  to 
hold  that  he  had  no  right  to  change  his  ruling,  as  he  must 
be  presumed  to  have  done,  without  giving  the  defendants 
an  opportunity  to  meet  the  new  ruling  by  the  introduction 
of  further  evidence  if  thtev  so  desired. 

But  the  question  of  prejudice  on  that  account  is  not 
before  us.  The  only  question  before  us  is  whether  the 
judgment  rendered  by  Judge  Hutchinson  was  an  adjudica- 
tion of  the  matter  now  before  us.  We  do  not  think  it 
was.  No  issue  was  before  him  which  warranted  the  state- 
ment in  the  judgment.  The  sole  question  for  him  to  adjudi- 
cate was  whether  the  defendants  had  violated  the  injunction 
before  the  information  was  filed,  and  this,  we  think,  was 
all  that  his  judgment  did  determine.     True  it  i3  that  he 
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recited  certain  preliminary  facts,  but  this  recitation  of 
facts  did  not  become  any  part  of  his  final  judgment  proper. 
What  he  did  adjudge  and  decree  was  that  the  defendants 
had  violated  the  injunction  by  their  acts  on  certain  days 
in  December,  1908,  and,  this  being  found,  it  was  immaterial 
whether  they  had  or  had  not  complied  with  the  law  a;t  all 
other  times,  and  nothing  further  was  said  on  the  subject 
It  finally  then  comes  to  this.  In  his  finding  of  facts,  the 
court  recited  immaterial  matter,  but  the  real  judgment  was 
as  we  'have  stated. 

A  judgment  at  common  law  is  the  determination  or 
sentence  of  tlie  law  pronounced  by  a  competent  judge  or 
court  "affirming  that,  upon  the  matters  submitted  for  its 
decision,  a  legal  duty  or  liability  does  or  does  not  exist." 
23  Cyc.  665.  "That  only  is  a  judgment  which  is  pro- 
nounced between  the  parties  to  an  action  upon  the  matters 
submitted  to  the  court  for  decision."  4  Words  &  Phrases, 
3828;  Bulloch  v.  Bullock,  52  N.'J.  Eq.  561  (30  Atl.  676, 
27  L.  R.  A.  213,  46  Am.  St.  Rep.  528).  "A  judgment 
is  the  final  determination  of  the  rights  of  the  parties 
in  an  action."  4  Words  &  Phrases,  3829,  and  cases  there 
cited.  A  judgment  is  the  final  and  definite  sentence  or 
decision  of  the  court  by  which  the  merits  of  a  cau^e  are 
settled  or  determined.  Coffey  v.  Oambhy  117  Iowa,  545. 
A  finding  of  facts  or  conclusions  of  law  by  the  judge  dur- 
ing or  after  the  trial  of  the  case,  or  his  opinion  upon  mat- 
ters submitted,  whether  oral  or  in  writing,  does  not  neces- 
sarily constitute  a  judgment;  "it  is  not  such  a  definitive 
sentence  or  adjudication  as  is  contemplated  by  that  term." 
23  Cyc.  666,  and  cases  cited. 

And  the  findings  and  judgment  may  be  incorporated 
in  the  same  instrument  without  affecting  the  validity  of 
the  judgment  and  without  making  the  findings  a  part  of 
the  judgment  proper.  23  Cyc  670;  Hopkins  v.  Warner, 
109  Cal.   133    (41  Pac.  868);  Pier  v.  Prouty,   67  Wis. 
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218  (30  N.  W.  232) ;  Morgan  v.  Eggers,  127  U.  S,  63  (8 
Sup.  Ct  1041,  32  L.  Ed.  56). 

A  finding  of  fact  does  not  constitute^  a  conviction. 
There  must  be  also  the  judgment  of  the  court  Blaufus  v» 
People,  69  K  Y.  107   (25  Am.  Eep.  148). 

Other  matters  are  discussed  by  plaintiffs,  but  our  con- 
clusion on  the  first  branch  of  the  case  renders  their  con- 
sideration unnecessary.  For  the  reasons  given  in  the  second 
division  hereof,  the  judgment  must  be  Affirmed', 


Lewis  S.  Hunter  v.  Northern  Iowa  Brick  &  Tile  Co., 

Appellant. 

Master  and  servant:    rules  of  employment:    negligence.    A  mere 

1  custom  adopted  by  employees  for  their  own  safety,  though  known 
to  the  employer,  will  not  as  a  matter  of  law  relieve  the  master 
of  the  duty  of  establishing  a  system  of  carrying  on  the  work, 
'which  will  with  reasonable  certainty  avoid  injury  to  the  work- 
men from  the  operation  of  machinery  with  whicfi  they  are  en- 
gaged. Under  the  evidence  in  the  instant  case  it  is  held,  that 
the  question  of  whether  the  custom  of  signaling  the  starting  of  the 
engine  in  an  adjoining  room,  as  adopted  by  employees,  was  the 
equivalent  of  such  a  system  of  warning  as  the  defendant  should 
have  provided,  was  for  the  jury. 

Same:     assumption  of  risk.     One   engaged  in   the   repair  of  ma- 

2  chinery  may  assume  that  a  proper  system  of  warning  employees 
of  the  starting  and  stopping  of  the  machinery  by  a  co-employee 
has  been  established  and  will  be  enforced;  and  if  unaware  of 
the  master's  failure  to  provide  such  a  system  he  may  assume  that 
the  system  adopted  by  an  employee  charged  with  the  operation 
of  the  machinery  was  known  to  and  adopted  by  the  employer; 
and  he  need  not  inquire  into  the  sufficiency  of  the  system  for 
his  safety,  or  whether  it  had  been  recognized  by  the  employer 
as  an  essential  condition  under  which  the  work  should  be  done; 
and  the  question  of  assumption  of  risk  is  for  the  jury,  unless 
the  evidence  is  such  that  the  injured  party,  as  a  reasonably  pru- 
dent person,  must  have  appreciated  the  danger  involved. 

Same:     contributory  negligence.     The  question  of  plaintiff's  con- 

3  tributory  negligence  in  working  about  a  pulley  without  a  plat- 

Vol.  156  Ia.— 17. 
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form  on  which  to  stand,  and  under  circumstances  requiring  him 
to  maintain  his  position  by  holding  onto  a  support,  and  thus 
working  under  the  assumption  that  the  machinery  would  not  be 
started  without  warning,-  was  for  the  jury. 

Appeal   from    Cerro    Oordo   District    Court. — ^HoN.    J,    J. 

Clabk,  Judge. 

Wednesday,  June  5,  1912. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  in  defendant's  employment,  and 
alleged  to  have  been  due  to  defendant's  negligence.  There 
was  a  verdict  for  plaintiff,  and  from  judgment  on  this 
verdict  the  defendant  appeals. — Affirmed. 

Blyihe,  Markley,  Rule  &  Smith  and  Cliggitt,  Ruie  & 
Smith,  for  appellant 

Wade,  JOutcher  &  Davis  and  T.  0.  McDermott,  for 
appellee. 

McClain,  C.  J. — The  defendant  corporation  was,  at 
the  time  of  the  accident  hereinafter  described,  engaged  in 
operating  a  plant  for  the  manufacture  of  brick  and  tile. 
The  machine  room  in  which  the  accident  happened  was 
more  than  one  hundred  and  fifty  feet  long  north  and  south, 
about  fifty-five  feet  wide,  and  twenty-seven  feet  from  the 
ground  floor  to  the  girders  of  the  roof.  In  this  room  were 
two  machines  used  in  grinding  clay,  situated  on  the  ground 
floor  and  operated  by  shafting  connected  by  means  of  belts 
with  a  power  shaft,  which  was  in  turn  connected  by  a  main 
belt  with  the  engine  in  an  adjoining  room  to  the  west. 
The  engine  room  was  entirely  separated  from  the  machine 
room  by  a  wall  of  hollow  tile,  through  which  there  was  an 
opening  for  the  main  belt  to  pass.  The  operation  of  the 
machines,  as  to  their  starting  and  stopping,  was  in  charge 
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of  one  Wri^t,  an  employee ;  while  the  engine  in  the  adjoin- 
ing room  mis  in  charge  of  an  engineer,  who  started  and 
stopped  the  engine  on  signals  from  Wright,  given  by  means 
of  a  wire  attached  to  a  gong  in  the  engine  room.  Either  of 
the  two  machines  could  be  disconnected  from  the  power 
shaft  by  throwing  off  the  belt  from  the  pulley.  Plain- 
tiff was,  and  had  been  for  several  months  prior  to  the 
accident,  in  the  employ  of  the  defend'amt  as  raachinfet  and 
blacksmith;  his  business  being  to  make  repairs  on  any  of 
the  machinery.  He  was  experienced  in  his  work.  The  evi- 
dence for  the  plaintiff  tended  to  show  that  on  the  morn- 
ing of  the  accident  and  before  seven  o'clock,  which  was  the 
usual  time  for  starting  the  machinery,  plaintiff  was  advised 
by  one  Smith,  who  was  the  suporin/tendent,  that  the  north 
machine  was  not  in  condition  for  use,  and  that  the  south 
machine  would  be  started  as  soon  as  plainitiff  could  put  it 
into  condition  for  starting;  that  plaintiff,  in  oiling  the 
south  machine  preparatory  to  its  being  started,  found  the 
hard  oil  cup  connected  with  the  north  end  of  the  shaft  of 
the  machine  to  be  broken  off,  *and  went  to  the  shop,  and, 
having  fixed  the  broken  pipe  of  the  oil  cup,  so  that  he  could 
again  screw  it  into  place,  went  back  with  his  tools  to  the 
machine,  and,  climbing  up  at  its  north  end  on  the  wooden 
trestlework  which  supported  the  shaft,  and  holding  to  the 
large  pulley,  which  was  at  that  end  of  the  shaft,  attempted 
to  replace  the  oil  cup,  and  while  he  was  so  engaged  the 
machine  was  caused  to  start,  with  the  result  that  his  right 
arm  was  caught  between  the  belt  and  the  pulley  and  torn  off 
above  the  elbow.  The  evidence  also  tends  to  show  that  Wright, 
with  the  assistance  of  other  employees,  and  without  plain- 
tiff's knowledge,  had  placed  the  power  belt  on  the  pulley  of 
the  machine  at  which  plaintiff  was  working,  and  by  a 
signal  to  the  engineer  in  the  engine  room  had  caused  the 
nradiine  to  be  started. 

1.     Several  grounds  of  negligence  of  the   defendant 
were  alleged  for  plaintiff,  but  of  these  the  court  submitted 
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to  the  jury  only  two,  which  were,  first,  allied  negligence  in 

not  providing  for  plaintiff  a^  safe  place   in 

I.    BiASTKI  AHD  .  ,    .     ,        ^  t  1  1         •  X      1  • 

sssvamt:  which  to  woik ;   and,  second,  in  not  having 

rulCi     of  7  7  7  O 

emp^ioyment:      gn  adequate  system  or  method  of  signials  and 

'"^  •        warnings  to  employees  of  the  starting  of  the 

machinery  about  which  they  should  be  employed.     With 

reference  to  these  two  grounds  of  negligence,  the  jury  was 

instructed  as  fallows: 

The  place  Vhere  the  plaintiff  performed  his  duties 
must  be  regarded  as  a  safe'  place,  90  far  as  he  had  any 
right  to  demand  or  require  of  defendant,  unless  you  find 
he  has  proved  it  was  rendered  unsafe  by  reason  of  the  lack 
of  system  or  means  of  signals  and  warnings,  or  lack  of 
instruotions  to  plaintiff  and  other  employees  as  to  dangers 
of  the  work  to  be  avoided,  not  known  to,  or  should  not  have 
been  known  with  due  care,  or  appreciated  by  them,  and 
in  failing  to  exercise  due  care  and  supervision  over  said 
machinery  and  employees  of  said  plant  to  enforce  obedi- 
ence to  said  rules,  and  thereby  prevent  said  machinery 
being  started  while  plaintiff  was  in  a  dangerous  position. 

The  court  also  instructed  the  jury  as  follows: 

*While  X  have  withdrawn  from  you  as  grounds  of  negli- 
gence of  defendant  the  question  of  platform  and  of  light, 
yet  you  are  instructed  that  the  character  of  the  place  with 
reference  to  the  structure  and  the  lights  may  be  considered 
by  you  in  determining  tha  quiestion  of  contributory  negli- 
gence, and  in  determining  the  question  of  the  reasonable- 
ness or  sufficiency  of  rules,  as  explained. 

And  with  regard  to  rules  and  regulations,  this  further 
instruction  wias  given: 

In  determining  the  question  submitted  pertaining  to 
the  requirement  of  the  master  that  he  shall  furnish  rules, 
regulations,  or  system  in  the  conduct  of  the  business,  you 
are  instructed  that  the  character  of  such  rules,  regulations, 
or  system  should  be  reasonable,  in  view  of  the  duties  to  be 
performed  by  the  employees  and  the  nature  and  character 
of  the  place  furnished  by  the  master  in  which  the  employee 
is  required  to  perform  such  dutty  or  duties. 
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The  general  complaint  of  appellant  with  reference  to 
these  instructions  is  that  they  require  fixed  and  formal  rules 
and  methods  as  to  the  giving  of  signals ;  that  it  was  shown  by 
the  evidence,  without  conflict,  that  there  was  a  suflScient 
system  of  signals  in  force,  by  custom,  to  plaintiff's  knowl- 
edge, renjiering  any  formal  rules  unnecessary;  and  th'at  if 
Wright  was  negligent  in  failing  to  give  the  signial  required 
by  such  custom  his  negligence  was  that  of  a  fellow  servant, 
for  which  the  defendant  was  not  liable,  so  far  as  the  injury 
to  plaintiff  resulted  from  such  failure. 

There  is  evidence  tending  to  show  tihat  the  eignal  to 
the  engineer  to  start  his  engine  was  given  by  two  taps  on 
the  gong  in  the  engine  room,  as  above  described;  that  the 
sounding  of  the  gong  by  means  of  an  automatic  hammer, 
released  by  a  pull  of  the  wire  from  the  machine  room, 
could  be  heard  throug^h'out  the  machine  room  by  the  em- 
ployees engaged  therein;  and  that  it  was  also  the  custom 
of  Wright,  before  sounding  the  bell  for  the  starting  of  the 
engine,  to  call  a  warning  by  such  words  as:  "Look  out; 
the  engine  is  going  to  stdrt.'*  But,  under  the  evidence  and 
the  instructions,  it  was  for  the  jury  to  say  whether  the  cus- 
tom with  reference  to  the  giving  of  signals  constituted  a 
system  of  conducting  the  business  for  the  purpose  of  afford- 
ing warning  to  employees  as  to  d-angers  of  the  work,  and 
whether  the  warning  thus  afforded  was  reasonably  sufficient 
uhd-er  the  circumstances  imder  which  the  work  was  car- 
ried on. 

It  may  be  conceded,  for  the  purposes  of  this  case,  that 
a  general  custom  to  give  warnings,  which  is  known  to  the 
employees  and  recognized  by  them  as  giving  rise  to  a  duty 
on  their  part  to  the  employer  and  to  their  fellow  workmen 
to  conform  to  its  requirements,  may  be  sufficient  as  consti- 
tuting a  system  of  warning  and  protection,  although  not 
embodied  in  formal  rules  or  directions,  either  written  or 
oral.  But,  under  the  eviden<5e  in  this  case,  it  was  a  ques- 
tion of  fact  wherther  the  custom  or  the  usage  of  the  em- 
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plojees  was  Euch  as  to  constitute  a  system  of  warning  equiv- 
alent to  such  as  should  fafave  been  provided  by  the  defendant 
So  far  as  the  evidence  indicated,  defendant  had  never  given 
any  direction  that  there  should  be  a  wamdng  of  the  start- 
ing of  the  engine,  other  than  that  afforded  by  the  sounding 
of  the  gong.  It  is  not  contended  that  Wright  had  ever 
been  directed  rtx>  give  an  oral  ^wvuming,  or  that  his  cus- 
tomarily doing  90  was  the  result  of  any  plan  or  system 
on  the  part  of  tihe  defendant .  He  was  not  a  superintendent, 
whose  adoption  of  a  plan  could  be  regarded  as  the  act  of 
the  defendant,  and  this  is  vital  in  the  case;  for,  under 
the  theory  adopted  by  the  trial  court  in  its  instructions, 
which  became  the  law  of  the  case,  his  failure  in  this  in- 
'stance  to  call  out  a  warning  (which  his  testimony  tended  to 
establish,  although  there  was  a  conflict  as  to  the  fact  under 
the  evidence)  was  the  negligence  of  a  co-employee  for 
which  defendant  was  not  responsible.  It  is  quite  clear, 
we  think,  that,  to  constitute  such  a  system  of  warning  as 
was  the  duty  of  the  defendant  to  establish  and  enforce, 
something  more  was  necessary  than  the  mere  usage  on  the 
part  of  one  co-employee,  initiated,  so  far  as  appears  from 
the  record,  in  accordance  with  his  own  judgment,  even 
though  it  may  have  been  known  to  the  employer,  to  give 
such  a  warning,  in  order  to  render  the  place  in  which  the 
work  was  carried,  on  a  safe  place  in  which  to  work.  A 
mere  custom  or  practice  adopted  by  employees  for  their  own 
safety  necessarily  lacks  the  importance  or  force  of  a  rule 
promulgated  by  tlie  employer  for  the  protection  of  its  em- 
ployees; and  whether  a  definite  rule  should  have  been 
promulgated  or  a  more  adequate  system  adopted  was  neces- 
sarily a  question  for  the  jury.  McCoy  v.  New  York  C,  <6 
H.  R.  R.  Co.,  185  N.  Y.  276  (77  N.  E.  1174)  ;  Hartvig 
V.  N.  P.  I.  Co.,  19  Or.  522  (25  Pac.  358) ;  Abel  v.  Dela- 
ware &  H.  C.  Co.,  103  N.  Y.  581  (9  N.  E.  325,  57  Am. 
Hep.  773). 

Authorities  are  cited  for  the  appellant  to  support  the 
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proposition  that,  where  there  is  a  custom  or  practice  in 
force  among  employees  which  is  adequate  and  renders  a 
formal  rule  unnecessary,  a  failure  to  promulgate  a  formal 
rule  will  not  constitute  negligence.  See  Kudih  v.  Lehigh 
Valley  B.  Co.,  78  Hun  492  (29  N.  Y.  Supp.  533) ;  lAiebhe 
V.  Chicago,  M.  &  St.  P.  B.  B.  Co.,  63  Wis.  91  (23  K  W, 
186,  63  Am.  Eep.,  266) ;  Campbell  v.  Texas  &  P.  B.  Co., 
16  Texas  Civ.  App.  665  (39  S.  W.  1105);  Butledge  v. 
Missouri  Pacific  B.  Co.,  123  Mo.  121  (24  S.  W.  1053, 
27  S.  W.  327) ;  Barto  v.  Detroit  Iron,  etc.,  Co.,  155  Mich. 
94  (118  N.  W.  738).  But  these  cases  fall  far  short  of 
establishing  the  proposition  contended  for  in  behalf  of  ap- 
pellant, that  the  custom  indicated  by  the  evidence  in  this 
case,  as  matter  of  law,  constituited  a  sufficient  and  adequate 
substitute  for  some  rule  or  regulation  or  system  of  carrying 
on  the  work  reasonably  calculated  to  avbid  injury  to  the 
employee  working  about  defendant's  machinery  likely  to 
result  to  him  from  the  starting  of  the  machinery  without 
warning  to  him. 

Although  the  evidence  established,  without  controversy, 
the  fact  that  a  gong  was  installed  in  the  engine  room, 
which  was  to  be  struck,  by  means  of  a  wire  connected  with 
the  machinery  room,  before  the  engine  should  be  started, 
and  that  the  sound  of  such  gong  could  usually  be  heard  in 
the  machinery  room,  there  was  still  a  question,  for  the  jury 
whether  the  method  of  warning  thus  provided  was  reason- 
ably adequate;  and  its  inadequacy  might  have  been  found 
by  the  jury  as  a  matter  of  faot,  in  view  of  the  evidence 
tending  to  show  that  the  sound  was  Hot  calculated  to  attract 
tiie  attention  of  all  the  workmen  engaged  in  the  large  ma- 
chinery room  wholly  separated  by  a  wall  from  the  engine 
room,  and  that  the  duty  of  the  engineer  was  to  start  his 
engine  immediately  upon  the  sounding  of  the  gong,  without 
allowing  any  time  to  elapse  during  which  the  employees 
should  have  opportunity  to  place  themselves  in  positions  of 
safety.     The  fact  that  the  gong  was  to  be  liwice  rung  be- 
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fore  the  engine  should  be  started  is  of  no  dignificance  in 
this  connection,  for  two  strokes  of  the  gong  constituted  the 
signal  for  starting  the  engine,  while  one  stroke  was  the 
signal  for  stopping  it;  and  it  is  evident,  therefore,  that 
the  system  of  signaling  adopted  involved  only  two  quick 
strokes,  without  any  appreciable  interval  of  time.  It  is 
not  oonitended  that  the  system  adopted  was  first  to  give  a 
warning  stroke  and  then  a  second  stroke,  on  which  the 
engine  was  started.  The  undisputed  facts  in  the  case  were 
such  as  to  make  it  clear,  therefore,  that  the  jury  might 
reasonably  find  the  system  of  warning  to  be  insuifioient. 

While  plaintiff  was  working  about  a  pulley  carrying  a 
belt,  and  necessarily  supporting  himself  in  a  somewhat  pre- 
carious position  by  holding  onto  the  pulley  with  one  hand 
as  he  adjusted  the  oil  cup  with  the  other,  having  no  plat- 
form on  which  to  stand  and  no  railing  or  handhold  pro- 
vided to  which  he  could  cling,  the  machinery  was  set  in 
motion  by  two  taps  on  an  eight-inch  gong  in  an  adjoining 
room,  and  his  arm  was  caught  between  the  belt  and  pulley, 
when  the  machinery  started.  Unless  he  had  assumed  the 
risk  of  such  a  method  of  operation  of  the  machinery,  or 
was  guilty  of  oontributoiy  negligence  in  placing  himself  in 
such  position  of  danger,  the  jury  might  well  find  that 
defendant  was  liable  under  the  evidence  tending  to  show 
that,  in  view  of  the  dangers  generally  surrounding  his 
employment  as  machinist,  and  the  special  danger  involved 
in  the  failure  to  provide  a  platform  on  which  to  more 
securely  stand  while  engaged  in  this  particular  work,  the 
defendant  had  failed  t6  furnish  a  reasonably  safe  place  for 
the  plaintiff  to  carry  on  the  work  originally  instrusted 
to  him. 

It  is  said  that,  although  the  alleged  negligence  in 
failing  to  furnish  a  platform  on  which  plaintiff  might  safely 
perform  this  particular  work,  and  to  adequately  light  the 
place  where  he  was  at  work,  were  withdrawn  from  the 


J.  Same: 
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jury  as  independent  grounds  of  negligence,  they  were  in 
fact  reincorporated  in  the  grounds  of  negligence  submitted 
to  th«e  jury  by  the  instruction  authorizing  them  to  be  con- 
sidered in  determining  the  question  of  sufficiency  of  rules. 
But  there  was  plainly  no  error  in  the  instruction  in  this 
respect;  for  the  rules,  regulations,  and  system  in  regard  to 
warning  should  have  been  reasonably  adapted  to  the  situa- 
tion of  plaintiff  as  he  was  working  in  the  proper  discharge 
of  his  duty,  and,  if  he  was  so  working  as  that  warning 
was  essential  to  his  safety,  then  a  failure  to  provide  for 
it  would  constitute  negligence. 

II.  In  regard  to  assumption  of  risk,  the  argument 
for  appellant  is  that,  in  view  of  plaintiff's  knowledge  of 
the  method  in  which  the  work  was  usually  conducted,  he. 

must  necessarily  have  assumed  the  risk  in- 
assumption        volvcd  in  any  failure  to  provide  a  reasonable 

system  for  giving  warning  of  danger.  But  it 
does  not  appear  that  he  was  aware  of  defendant's  failure 
to  provide  and  generally  enforce  the  observance  of  such  a 
reasonable  system.  He  may  well  have  assumed  that  the 
system  adopted  and  enforced  by  the  defendant  involved  an 
oral  warning  by  Wright  before  the  machinery  would  be 
started;  and,  as  already  indicated,  the  jury  may  well  have 
found  that  no  such  warning  was  required  by  any  direction 
of  defendant,  or  by  any  general  custom  recognized  by  de- 
fendant and  its  employees  as  the  proper  and  safe  method  in 
which  to  conduct  the  work.  He  was  not  bound  to  make 
inquiry  in  regard  to  the  sufficiency  of  the  rules  and  regula- 
tions in  this  respect,  nor  to  find  out  whether  the  usage 
which  he  had  observed  on  the  part  of  Wright  to  call  out 
before  the  machinery  was  started  was  recognized  by  the 
defendant  and  its  employees  as  an  essential  condition  under 
which  the  work  should  be  carried  on.  He  had  a  right  to 
assume  that  proper  methods  of  doing  the  work  on  the  part 
of  his  co-employees  were  required   and  insisted  upon  by 


1 
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the  defendant  Polaski  v.  Piitsburgh  Coal  Dock  Co.,  134 
Wis.  259  (114  N.  W.  437,  14  L.  R  A.  (K  S.)  952). 

The  general  rule  that  assumption  of  the  risk  is  a 
question  for  the  jury,  unless  the  evidence  shows,  without 
dispute,  that  the  injured  party  should,  as  a  reasonably 
prudent  person,  have  appreciated  the  danger  involved,  is  too 
well  settled  in  the  decisions  of  this  court  to  justify  a  cita- 
tion of  oases. 

III.  No  complaint  is  made  in  regard  to  the  instruc- 
tions as  to  contributory  negligence;  and  it  was  for  the  jury 
to  say  whether,  in  view  of  the  situation  under  which  plain- 
tiff  was    required   to   work   about   the   pul- 

•    Same:  .  '    ,         • 

contributory      ley,  without  a  platform  on  which  to  stand, 

negligence.  , 

and  under  circumstances  requiring  him  to 
keep  himself  in  place  by  holding  to  some  support,  under 
the  assumption  that  the  machinery  would  not  be  started 
without  warning,  he  was  negligent  in  thus  supporting  him- 
self by  taking  hold  of  the  pulley,  rather  than  by  holding 
to  an  adjoining  timber.  It  would  be  difficult  to  explain 
from  the  record  just  how  the  plaintiff  might  have  ade- 
quately held  himself  in  place  without  being  in  danger  of 
injury  from  the  sudden  starting  of  the  machinery ;  and  this 
very  difficulty  is  sufficient  to  warrant  the  conclusion  that 
the  question  of  contributory  negligence  in  this  respect 
was  one  of  fact  The  question  of  lighting  was,  in  this 
respect,  also  material;  and  we  can  not  say,  as  matter  of 
law,  that  plaintiff  was  negligent  in  not  proceeding  other^ 
wise  than  as  he  did  proceed  in  performing  his  work. 

After  a  careful  consideration  of  all  the  questions  pre- 
sented in  appellant's  argument,  we  reach  the  conclusion  that 
no  error  on  the  part  of  the  trial  court  is  made  to  appear; 
and  the  judgment  is^Affirmed. 
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Globe  Machineby  &  Supply  Company,  Appellant,  v.  City 

OF  Des  Moines. 

• 

Municipal  corporationB:  viaducts:    assessment  of  damages:    costs. 

1  The  costs  occasioned  by  the  assessment  of  damages  to  abutting 
property  for  the  construction  of  viaducts,  including  a  reasonable 
attorney's  fee,  with  those  incurred  by  an  appeal,  are  taxable  against 
the  city,  if  the  damages  are  increased  on  the  appeal.  , 

Same:    appeal:   waiver  of  right  of  recovery.*  The  acceptance  bya 

2  propeHy  owner  of  a  part  of  the  damages  assessed,  over  which 
there  is  no  controversy  on  appeal,  will  not  waive  the  appeal  as 
to  a  right  to  recover  those  matters  which  are  controverted. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 

Thursday,  June  6,  1912. 

The  defendant  oity,  having  proceeded  in  a  proper 
maimer  to  provide  for  the  construction  of  a  viaduct  in  one 
of  its^  streets  over  the  tracks  of  certain  railway  companies, 
which  viaduct  was  to  be  constructed  at  the  expense  of  such 
companies,  caused  proceedings  to  be  instituted  for  apprais- 
ing, assessing,  and  determining  the  damages  caused  to 
property  abutting  on  the  street  by  reason  of  the  construc- 
tion of  such  viaduct  and  its  approaches.  See  Code,  sections 
770-774,  ad  amended  by  subsequent  statutes  embodied  in 
Code  Supp.,  sections  771-774.  In  this  proceeding,  there 
was  an  assessment  by  commissioners  appointed  by  the 
'sherifF  of  the  damages^ to  plaintiff's  property,  which  abutted 
upon  the  portion  of  the  street  in  which  the  viaduct  and 
its  approaches  were  to  be  constructed.  From  this  assess- 
ment,  the  plaintiff  appealed  to  the  district  court  in  the 
manner  provided  in  Code,  sections  2009-2012,  for  appeals 
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in  proceedings  involving  the  taking  of  private  property  for 
public  use,  and  as  the  result  of  this  appeal  the  amount  to 
be  paid  to  the  plaintiff  was  largely  increased.  Thereupon 
plaintiff  moved  to  have  the  lower  court  tax  against  defend- 
ant and  in  favor  of  plaintiff's  attorneys  the  reasonable 
attorney's  fees  of  plaintiff  on  sucli  appeal.  This  motion  was 
overi^led,  and  the  court  directed  that  the  costs  of  the  assess- 
ment and  of  the  appeal,  not  inchiding  any  allowance  for 
attorney's  fees,  be  t-axed  to  the  defendant  From  the  order 
disallowing  attorney's  fees  as  a  portion  of  the  costs,  the 
plaintiff  appeals. — Reversed. 

Bead  <6  Read,  for  appellant 

R,  0.  Brennan,  H.  W.  By  era,  and  EsJcil  Carlson,  for 
appellee. 

McClain,  C.  J. — ^The  statutory  provisions  as  to  taking 
of  private  property  for  public  use,  which  includes  Code, 
section  2007,  relating  to  attorney's  fees  in  favor  of  the 
person  whose  property  is  sought  to  be  condemned,  evidently 
have  no  application  to  the  assessment  of  damages  to  an 
abutting  property  owner  resulting  from  the  construction  of 
a  viaduct  in  a  public  street  of  a  city,  unless,  in  the  statutes 
relating  to  viaducts,  they  are  incorporated  by  reference. 
Furthermore,  it  is  plain  that,  even  though  the  construction 
of  such  viaduct  may  be  a  change  of  grade  of  the  street  for 
which  the  city  would  be  liable,  under  the  provisions  of 
Code,  section  785,  to  an  abutting  property  owner,  who  has 
improved  his  property  in  reliance  on  a  previously  existing 
grade,  the  Legislature  has  authorized  a  different  method  of 
))rocedure  in  regard  to  the  assessment  of  damages  for  the 
construction  of  a  viaduct  from  that  provided  in  case  of  a 
change  of  grade;  for,  by  Code,  section  786,  the  amount  Df 
damages  for  change  of  grade  is  to  be  determined  by  com- 
missioners selected  by  the  mayor  and  the  property  owner, 
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who  are  to  report  their  appraisement  to  the  city  council^ 
which  may  confirm  or  annul  the  appraisement  in  its  dis- 
cretion, a  right  of  appeal  from  the  action  of  the  council 
confirming  the  assessment  to  the  district  court  being  pro- 
vided for  (see  Code,  sections  786-790) ;  while,  in  regard  to 
viaducts,  it  is  provided  that  the  proceedings  for  assessing 
the  damages  to  abutting  property  owners  ^'shall  be  the 
same  as  in  case  of  taking  private  property  for  works  of 
internal  improvement."  Code,  Supp.  section  771.  The 
defendant  city  did  proceed  in  accordance  with  the  method 
prescribed  for  assessing  damages  in  case  of  takii)g  private 
property  for  works  of  internal  improvement;  and  it  must 
be  conceded  that,  having  pursued  this  method,  the  defendant 
was  bound  to  pay  the  costs  of  the  assessment  and  those 
occasioned  by  the  appeal  out  of  the  funds  designated  in 
Code  Supp.,  section  771-a. 

The  only  question  now  before  us  is  whether  the  costs, 
of  the  assessment  and  those  occasioned  by  the  appeal  in- 
clude reasonable  attorney's  fees,  as  provided  in  Code,  sec- 
„  tion  2007;  that  is  to  say,  the  question  now 

1.   MVNICIFAL  ^  ... 

vSducti"^"*'  is  whether,  having  incorporated  into  the  via- 
o?dam»glM:  ^"^*  statutc  a  provisiou  that  the  proceedings 
*^°"**'  shall  be  the  same  as  are  provided  in  case  o^ 

taking  private  property  for  works  of  internal  improvement, 
such  incorporation  by  reference  covers  the  provision  as  to 
including  as  a  part  of  the  costs  the  attorney's  fees  of  the 
property  owner  in  whose  favor  an  assessment  is  made. 

We  'think  there  can  be  but  one  reasonable  answer  to 
this  question.  There  is  no  provision  whatever  in  the  viaduct 
statute  for  the  payment  of  costs  of  the  assessment  or  of  the 
appeal,  save  by  reference  to  the  statute  relating  to  the 
taking  of  property  for  works  of  internal  improvement.  In- 
deed, there  is  no  provision  for  an  appeal  from  the  assess- 
ment, save  by  reference  to  the  general  condemnation  statute, 
above  referred  to.  When  the  defendant  elected  to  proceed 
under  the  condemnation  statute  to  have  assessed  the  dam- 
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ages  to  abutting  property  owners,  it  became  bound  to  pay 
out  of  the  funds  specified  in  the  viaduct  statute  the  diam- 
ages  and  costs  which  are  contemplated  by  the  condemnation 
statute;  for  the  costs  of  the  proceedings  are  necessarily  in- 
cidental to  the  assessment  of  the  damages.  To  ascertain  what 
costs  should  be  paid  as  incidental  to  the  assessment  and  the 
appeal,  we  must  look  to  the  condemnation  statute,  which, 
as  already  indicated,  specifically  provides  that  the  costs  of 
the  assessment  shall  include  reasonable  attorney's  fees  on 
appeal,  unless  on  the  trial  of  the  appeal  there  is  no  increase 
in  the  amount  of  damages  awarded. 

This  conclusion  is  in  accordance  with  the  views  of  the 
,  court  expressed  in  Mellichar  v,  Iowa  City,  116  Iowa,  390, 
in  which  it  was  held  that  proceedings  by  a  city  for  condem- 
nation of  land  for  municipal  purposes,  being  directed  to  be 
"in  accordance  with  the  provisions  relating  to  taking  pri- 
vate property  for  works  of  internal  improvement,"  involved 
liability  on  the  part  of  the  city  for  the  costs  of  the  assess- 
ment and  t)f  the  appeal,  including  attorney's  fees,  if  the 
damages  on  appeal  were  increased.  Of  course,  neither  the 
costs  nor  attorney's  fees  are  to  be  taxed  in  a  special  pro- 
ceeding of  this  character,  unless  the  statute  so  provides ;  but, 
Jiaving  by  reference  incorporated  into  the  viaduct  statute 
the  provisions  relating  to  assessment  of  damages  found  in 
the  condemnation  statute^  the  provisions  of  the  latter  as 
to  costs  are  necessarily  incorporated  by  the  same  reference, 
and,  if  the  provision  as  to  costs  is  thus  included,  then 
necessarily  the  provision  as  to  including  attorney's  fees 
on  appeal  as  a  part  of  the  costs  is  also  incorporated. 

In  Jones  v.  School  Board,  140  Iowa,  179,  the  court 
had  und^r  consideration  the  provision  found  in  Oode,  sec- 
tion 2815,  relating  to  condemnation  of  schoolhouse  sites 
by  a  school  district.  That  section  provides  a  procedure  for 
the  assessment  of  damages  in  such  cases  quite  different 
from  the  procedure  provided  in  the  statute  relating  to  the 
taking  of  private  property  for  works  of  internal  improve- 
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ment;  the  only  reference  to  the  latter  being  that  an  appeal 
from  the  assessment  may  be  taken  "by  giving  notice  thereof 
as  in  case  of  taking  private  property  for  works  of  internal 
improvement."  Plainly  the  reference  here  made  does  not  in- 
corporate by  reference  the  provisions  of  the  condemnation 
statute  referring  to  assessment  of  damages,  as  to  costs,  nor  as 
to  attorney's  fees,  but  only  such  provisions  as  relate  to  the 
giving  of  notice ;  and  the  court  therefore  held  that,  under 
Code,  section  2815,  the  provisions  of  Code,  section  2007,  • 
relating  to  costs  and  attorney's  fees,  and  having  no  refer- 
ence whatever  to  notice  of  appeal,  were  not  incorporated  by 
such  reference. 

Further  discussion  is  not  necessary  in  support  of  our 
conclusion  that  the  trial  court  erred  in  this  case  in  holding 
that  attorney's  fees  should  not  be  included  in  determining 
the  ^sts  of  the  appeal. 

It  is  contended  for  appellant  that,  as  the  plaintiflf  has 
accepted  the  amount  of  damages  allowed  on  appeal,  it  is 
now  barred  from  maintaining  this  appeal  with  reference 
9  Same-  appeal:    ^^  ^^^  disallowauce  of  attorney's  fees.     But  - 
righT'of  ^^  ^3  ^®'^  settled  that  the  acceptance  of  the 

"^^*'^'  amount  of  the  judgment,  about  which  there 

is  no  cdbtroversy  on  the  appeal,  does  not  waive  the  appeal 
as  to  a  right  of  recovery  which  is  in  controversy.  Funk  v. 
Mercantile  Trust  Co.,  89  Iowa,  264;  By  ram  v.  Polk  County, 
76  Iowa,  76;  Upton  Mfg.  Co.  v.  Huiske,  69  Iowa,  557. 

The  ruling  of  the  trial  court  disallowing  attorney's 
fees  on  appeal  as  a  portion  of  the  costs  is  therefore — Re- 
versed. 


T.  W.  Babhydt,  Appellee,  v.  W.  C.  Cross  et  al..  Appel- 
lants. 

Taxation:    cancellation  op  assessment:   burden  of  proof.    A  tax- 

I    payer  claiming  that  he  was  not  possessed  of  property  Vith  which 

he  was  assessed  is  charged  with  the  burden  of  proving  that  fact; 
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and  in  the  absence  of  any  evidence  from  him  on  the  subject 
the  court  is  not  justified  in  cancelling  the  assessment  on  the 
ground  that  defendant  offered  no  evidence  that  he  had  such  prop- 
erty for  taxation. 

Same:     objections  to  assessment:    waiver.     A  taxpayer  can  not 

2  question  on  appeal  the  form  of  an  assessment  made  by  a  board 
of  review,  where  he  failed  to  raise  that  question  before  the 
board. 

Same:    residence:   evidence.    For  the  purpose  of  taxation  a  person 

3  must  have  a  domicile  or  residence  somewhere,  and  his  old  resi- 
dence will  be  deemed  his  present  one  until  a  new  one  has  been 
acquired.  In  the  instant  case  the  plaintiff  and  his  wife  lived 
continuously  at  one  place  in  this  state  for  many  years,  and  while 
living  there  they  left  for  a  trip  around  the  world,  leaving  the 
house  furnished  and  in  the  possession  of  a  caretaker,  iteld, 
that  that  was  his  place  of  residence  for  the  purpose  of  taxation 
during  his  trip  abroad,  even  though  he  may  have  intended  re- 
moving to  another  state  upon  their  return  to  this  country,  and 
in  fact  did  purchase  property  and  make  their  residence  in  such 
other  state  upon  their  return. 

Appeal  from  Des  Moines  District  Court. — Hon.  James  D. 

Smythe,  Judge. 

Tkursay,  June  6,  1912. 

Appeal  from  a  decree  of  tlie  district  court  canceling 
an  assessment  against  plaintiff,  Barhydt,  of  $250,000  on 
moneys  and  credits  for  the  year  1910. — Reversed. 

Poor  &  Poor,  for  appellant. 

Blake  &  Wilson,  for  appellee. 

Deemer,  J. — The  facts  are  not  in  dispute.  We  quote 
from  appellant's  brief  such  as  are  deemed  controlling. 

Prior  to  October  8,  1909,  T.  W.  Barhydt  resided  at 
No.  420  Iowa  street,  in  the  city  of  Burlington,  Iowa;  the 
same  being  an  eleven-room  brick  house,  with  brick  laundry 
and  bam^  on  a  lot  180  x  117  feet,  where  he  bad  lived  con- 
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tinuously  for  over  forty  years.  On  October  8,  1909,  while 
still  living  in  that  house,  he  and  his  wife  started  on  a 
trip  of  travel,  study,  information,  and  sightseeing  around 
the  world  via  New  York,  the  Suez  Canal,  Egypt,  India, 
China,  Japan,  and  Hawaii ;  the  destination  being  San  Fran- 
cisco, Cal.  He  left  his  furnished  home  at  Burlington  in 
charge  of  a  caretaker.  After  leaving  New  York,  the  only 
place  where  they  were  in  territory  controlled  by  the  United 
States  before  reaching  their  destiuiation  was  at  Manila,  Phil- 
ippine Islands,  on  December  19,  20,  and  21,  1909,  and  at 
Honolulu  January  23  and  24,  1910.  They  reached  San 
Francisco,  Cal.,  on  January  31,  1910,  where  their  water 
trip  aided;  and,  after  resting  a  few  days  there,  they  went 
direct  to  Los  Angeles  and  Pasadena,  Los  Angeles  county, 
Cal.,  spending  part  of  the  time  in  each  place,  while  Mr. 
Barhydt  looked  over  different  properties  he  had  in  view  to 
purchase,  first  purchasing  No.  90  South  Grand  avenue,  Pasa- 
dena, late  in  March.  At  the  same  time,  he  had  made  an 
offer  on  No.  969  San  Pasqual  street,  Pasadena,  which  was 
accepted  within  a  few  days,  both  of  which  properties  he 
owns  now.  Mr.  Barhydt  remained  in  Pasadena  until  April 
15th,  when  he  and  his  wife  returned  to  Burlington,  and 
such  portions  of  the  summer  as  they  were  in  that  city  occu- 
pied No.  420  Iowa  street,  their  old  home,  and  lived  there 
until  December  20,  1910.  At  the  date  of  the  trial  below, 
March  7,  1911,  his  house  and  furniture  in  Burlington  were 
in  charge  of  a  caretaker.  Prior  to  this  trip  around  the 
world,  they  were  accustomed  to  spend  most  of  their  winters 
in  Burlington,  taking  occasional  trips,  but  never  going  away 
before  February  or  March. 

At  the  time  of  taking  Mr.  Barhydt's  deposition  (Janu- 
ary 30,  1911),  he  was  living  at  No.  969  San  Pasqual 
street,  Pasadena,  Cal.,  having  occupied  that  house  since 
December  23,  1910,  the  house  having  been  purchased  in 
March,    1910;    and   Mr.    Barhydt    took   possession   of   the 

same  by  placing  a  caretaker  in  charge  of  it  on  April  22, 
Vol.  156  Ia.— 18. 
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1910.  Mr.  Barhydt  testified  that  he  left  Iowa,  with  the 
purpose  and  intentiwi  of  ceasing  to  have  a  residence  and 
domicile  there,  on  October  8,  1909.  Previous  to  leaving 
Burlington,  he  said  he  looked  up  several  places  in  Cali- 
fornia in  view  of  becoming  a  resident  and  citizen  of  that 
state. 

An  assessment  was  made  against  Barhydt  by  the  assess- 
sor  for  the  year  1910  of  two  dogs,  one  horse,  three  vehicles, 
and  household  funiture  amounting  of  $1,000,  and  on  this 
assessment  roll  was  a  statement  that  Barhydt  lived  at  Pasa- 
dena, CaL  And  also  the  following  statement:  "I  own 
twenty  shares  of  Merch.  Xat.  Bank  stock,  and  demand  that 
my  indebtedness  be  deducted  from  value  of  personal  prop- 
erty." On  this  roll  Barhydt  also  listed  his  debts,  which 
he  claimed  amounted  to  $47,741.  This  roll  was  made  out 
for  Mr.  Barhydt  by  his  attorney,  and  was  returned  by  the 
assessor  to  the  board  of  review. 

When  the  matter  reached  the  board  of  review,  it 
changed  the  assessment,  as  follows:  "(11)  Moneys  and 
credits  raised  from  nothing  to  $250,000.  Household  furni- 
ture raised  from  nothing  to  $2,000."  The  $2,000  is 
scratched  out,  and  written  below  said  $2,000  are  the  figures 
"$1,000";  such  change  being  made  in  red  ink. 

Against  this  change  the  plaintiff  filed  the  following 
protest  with  the  board:  "To  the  Board  of  Review  of  the 
City  of  BurlingtoH,  Iowa — Gentlemen:  I,  T.  W.  Barhydt, 
protest  against  the  assessment  made  by  this  board  of  review 
reported  as  follows :  'Moneys  and  credits  raised  from  noth- 
ing to  $250,000.  Household  furniture  raised  from  nothing 
to  $2,000.'  (1)  This  board  is  without  legal  jurisdiction 
or  authority  to  make  said  assessment.  (2)  T.  W.  Barhydt 
is  not  a  resident  of  the  state  of  Iowa,  and  was  not  on 
the  1st  day  of  January,  1910,  nor  at  any  time  since  October 
8,  1909.  (3)  T.  W.  Barhydt,  on  January  1,  1910,  had 
no  moneys  and  credits  taxable  in  this  jurisdiction  under 
the  laws  of  the  state  of  Iowa.      (See  affidavit  attached.) 
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As  to  household  furniture:  (1)  The  return  of  Mr.  Bar- 
hydt  of  household  ftimiiture  at  $1^000  is  fair  and  equitable, 
and  is  the  full  value  of  his  household  furniture  subject 
to  taxation.  (See.  affidavit  attached.)  Wherefore  you  are 
respectfully  asked  to  cancel  said  proposed  change." 

This  was  supported  by  an  affidavit  of  Barhydt  made  on 
the  22d  day  of  April,  1910,  in  which  he  said: 

I  am  not  now,  and  I  was  not  on  the  1^  day  of  Janu- 
ary, 1910,  nor  at  any  time  since  said  date,  a  resident  of  the 
state  of  Iowa;  that  I  removed  from  the  state  of  Iowa  to 
the  state  of  California,  leaving  Iowa  on  the  8th  day  of 
October,  1909,  and  at  no  time  since  said  date  have  I  been, 
nor  am  I  now,  a  resident  of  the  state  of  Iowa,  but  am  a 
resident  of  the  state  of  California.  My  removal  from  the 
state  of  Iowa  was  in  good  faith;  and  I  have  no  purpose 
of  again  becoming  a  citizen  or  resident  of  Iowa.  I  further 
state  that  on  the  1st  day  of  January,  1910,  I  was  not  the 
owner  of  moneys  and  credits,  subject  to  taxation  in  Iowa, 
aside  from  national  bank  stocks  and  savings  bank  stocks, 
said  bank  stocks  all  being  taxable  only  at  the  place  of  the 
location  of  the  bank,  and  all  being  paid  by  said  banks; 
nor  did  I  have  in  my  possession,  nor  did  I  own,  any  moneys 
and  credits  in  any  sum  issued  by  any  Iowa  corporation  gr 
other  Iowa  residfent,  or  in  any  manner  secured  by  Iowa 
property,  save  and  except  two  mortgages,  one  for  $3,000 
and  one  for  $1,000,  and  on  said  January  1,  1910,  I  was 
indebted,  as  stated  in  my  original  return,  in  excess  of  the 
sum  of  $47,000,  more  than  one-half  of  which  indebtedness 
was  due  and  owing  to  Iowa  creditors.  As  to  household 
furniture,  I  have  paid  taxes  on  household  furniture  at  a 
valuation  of  something  like  $1,000  for  very  many  years. 
My  taxable  household  furniture  is  very  old  and  worn,  and 
its  taxable  value  does  not  exceed  the  sum  which  I  returned, 
to  wit,  $1,000.     And  further  deponent  sayeth  not. 

This  protest  was  unavailing,  and  plaintiff  appealed  to 
the  district  court,  and  upon  trial  there  the  assessment  on 
moneys  and  credits  in  the  sum  of  $250,000  was  canceled. 
Plaintiff  at  that  trial  introduced  no  testimony  showing,  or 
tending  to  show^  that  he  did  not  have  the  amount  of  moneys 
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and  credits  with  which  he  was  assessed.  On  the  contrary, 
his  testimony  was  directed  wholly  to  the  issue  as  to  his 
residence  on  January  1,  1910. 

The  appeal  for  and  on  behalf  of  the  defendants  chal- 
lenges the  ruling  of  the  trial  court  in  canceling  the  assess- 
ment on  moneys  and  credits.    As  no  testimony  was  adduced 

by   plaintiff   showing  that   he  was   not   pos- 
canceiiation  of  sesscd  of  the  amouut  of  moneys  and  credits 

assessment:  ,  ,  ^ 

^^roof"  °^         ^^^  which  he  was  assessed,  the  finding  of 

the  trial  court  can  not  be  sustained  on  the 

theory  that  defendants  offered  no  evidence  that  he  had  such 

property  subject  to  taxation.    King  v.  Parker,  73  Iowa,  767. 

II.     In  support  of  the  court  ruling,  it  is  contended 

that  the  assessment  made  by  the  board  of  review  can  not  be 

sustained,  because  it  was  upon  moneys  and  credits,  with- 

a.  Same:  ^^^    Specification    as    to,   items.      The    exact 

SswMraSnt!**      point  here  is  that  the  board  acts  simply  as 

waiver.  ^^j   £^^  ^.j^^   assessor;    and   that,   as   it   was 

the  duty  of  the  assessor  to  list  the  kind  and  character  of 
items  under  the  head  of  moneys  and  Credits,  as,  notes,  bonds, 
money  in  bank,  book  accounts,  etc.,  so  it  was  the  dijty  of  the 
board  to  do  likewise;  and  that  its  assessment  of  "Moneys 
and  credits  raised  from  nothing  to  $250,000"  is  irregular 
and  illegal,  and  should  be  set  aside.  The  statute  provides 
for  such  a  listing  by  the  assessor  (see  Code  Supp.,  section 
1360),  with  forms  there  given.  But  this  seems  to  be  largely 
for  convenience,  in  order  that  it  might  be  deducted  from  the 
net  amount  as  brought  forward  onto  the  roll  in  another 
place.  There  is  no  provision  of  this  kind  with  reference  to 
the  action  of  the  board  of  review.  Without  passing  upon 
the  necessity  for  such  a  course,  it  is  enough  for  the  present 
to  say  that  in  making  his  protest  before  the  board  of  re- 
view plaintiff  made  no  such  claim  as  is  now  insisted  upon. 
We  have  fully  set  forth  all  the  specifications  contained  in 
that  protest;  and  none  of  them,  as  it  seems  to  us,  covers 
the  matters  now  imder  consideration.    That  plaintiff  is  cour 
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fined  to  the  objectiions  there  made  is  elepaentary.  Brown  v. 
Orand  Junction,  75  Iowa,  489 ;  Railway  Co.  v.  Cedar  Rap- 
ids, 106  Iowa,  477;  Gibson  v.  Cooley,  129  I,owa,  5?9; 
Farmers'  Bank  v.  Fonda,  114  Iowa,  728. 

By  no  stretch  of  the  imagination  can  it  be  said  that 
the  question  as  to  the  validity  of  the  schedule  was  mado 
before  the  board.  It  is  quite  important  that  such  objection 
be  made  before  the  board,  in  order  that  it  may  make  a 
correction  at  the  time,  and, thus  require  of  the  taxpayer 
that  he  bear  his  just  proportion  of  the  burdens.  Unless 
so  tnade,  he  should  ever  after  hold  his  peace,  and  not  be 
allowed  to  question  the  form  of  the  assessment. 

IIL  But  a  single  question  is  left,  and  that  the  pri- 
nlary  one :  Was  Barhydt  domiciled  at  Burlington  on  Janu- 
ary 1,  1910,  or  had  he  such  a  residence  there  as  subjected 

his  property  '  to  taxation  in  that  district  ? 
residence:         It   is   perfectly  manifest  that  that  was   his 

evidence. 

home  until  he  started  on  his  trip  around  the 
world,  and  that  he  did  not  gain  a  residence  or  domicile  at 
any  other  place  until  after  the  1st  of  January,  1910.  Al- 
though on  the  ocean  on  January  1st,  he  had  a  residence  or 
domicile  somewhere;  for  he  could  not  fully  expatriate  him- 
self. Had  he  died  on  his  journey,  or  gone  down  with  his 
ship,  as  so  many  brave  men  have  recently  done,  there 
could  be  no  question  as  to  his  domicile.  His  will,  if  he  had 
made  one,  would  undoubtedly  have  been  probated  at  Bur- 
lington; and  bis  estate,  if  he  left  no  will,  would  have  been 
administered  by  the  courts  of  this  state,  and  in  Des  Moines 
county.  As  Barhydt  must  have  had  a  residence  and  don^ii- 
cile  somewhere,  it  is  for  the  courts  to  decide  where  that 
was,  under  the  record  now  presented.  Residence  and  domi- 
cile have  no  uniform  meaning  in  law ;  and  when  it  becomes 
necessary  to  interpret  them  much  depends  upon  the  nature 
of  the  action. 

Gases  of  abandonment  of  residence,  as  applied  to  home- 
steads, or  as  to  residence,  where  it  is  not  essential  that 


278  Barhtdt  v.  Cross.  [156  Iowa 

one  have  a  homestead  at  all,  or  a  definite  residence,  for 
the  purposes  of  the  case,  are  not  applicable  to  such  contro- 
versies as  this,  where  a  man  must  have  a  residence  or 
domicile  somewhere.  Courts  endeavor  to  construe  revenue 
laws  so  that  each  one  will  share  his  just  burden  of  taxa- 
tion; and  he  should  pay  his  taxes  somewhere.  Hence  it  is 
the  universal  rule,  in  construing  revenue  statutes,  that,  as 
a  man  must  have  a  domicile  or  taxing  residence  somewhere, 
his  old  residence  will  be  deemed  his  present  one  until  a 
new  one  is  acquired.  If  this  were  not  the  rule,  a  man 
might  escape  taxation  altogether.  Assuming,  for  the  pur- 
poses of  argument,  as  we  must,  that  the  laws  of  California 
are  the  same  as  our  own,  Barhydt  would  escape  all  taxa- 
tion for  the  year  1910,  were  he  successful  in  this  appeal; 
for  he  could  not,  under  the  record,  be  taxed  in.  California. 
Our.  own  cases,  with  possibly  one  exception,  sustain  this 
view,  and,  as  we  shall  see,  this  is  the  holding  elsewhere.  Of 
our  own  cases  supporting  the  conclusion  here  reached,  see 
Tuttle  V.  Wood,  115  Iowa,  509 ;  Glotfelty  r.  Brown,  148 
Iowa,  124;  In  re  Titterington,  130  Iowa,  358;  Nugent  v. 
Bates,  51  Iowa,  79 ;  Cover  v.  Hatten,  136  Iowa,  65. 
In  Cover's  case,  it  is  said: 

Where  one  acquires  a  residence,  that  residence  is  pre- 
sumed to  continue  until  he  acquires  another;  and  the  bur- 
den is  upon  him  to  show  a  change  and  the  acquisition  of 
a  new  resridence.  This  change,  for  the  purpose  of  taxation, 
must  be  something  more  than  a  mere  intent.  It  involves 
a  change  of  place  as  well.  In  other  words,  the  mere  intent 
of  the  plaintiff,  no  matter  how  expressed,  will  not  con- 
stitute a  change,  unless  there  be  a  change  in  abode  as  welL 

In  Titterington' s  case,  we  sraid: 

A  man  must  have  a  domicile  somewhere.  He  can  not 
have  two  at  the  same  time;  and  a  domicile  once  gained 
remains  until  a  new  one  is  acquired.  Two  things  must  con- 
cur to  effect  a  change  of  domicile.  There  must  be  actual 
residence  and  the  intent. 

In  Tuttle' s  case,  this  was  said: 
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The  change  (of  domicile)  can  not  be  made  except  facto 
et  animo.  Both  are  alike  necessary.  Either,  without  the 
other,  is  insufficient.  Mere  tfbsence  from  a  fixed  home, 
however  long  continued,  can  not  work  the  change.  There 
must  be  animics  to  change  the  prior  diomicile  for  another. 
Until  the  new  one  is  acquired,  the  old  one  remains. 

The 'other  cases  use  like  expressions;  and  the  only  dis- 
cordant i^ote  is  found  in  Ludlow  v.  Szold,  90  Iowa,  175, 
relied  upon  by  appellee.  That  decision  was  by  a  divided 
court,  however;  and  the  question  involved  was  not  one  of 
taxation.  In  so  far  as  any  of  the  language  used  is  at  vari- 
ance with  that  used  in  the  taxation  cases  since  decided,  and 
to  which  we  have  made  reference,  it  must  be  regarded  dis- 
approved. For  purposes  of  taxation,  the  word  "residence,'' 
as  used  in  our  statutes,  means  "domicile."  Barber  v.  Farr, 
54  Iowa,  57;  Oilhertson  v.  Oliver,  129  Iowa,  568;  Olot- 
felty  V.  Brown,  148  Iowa,  124. 

We  make  this  reference  for  the  purpose  of  showing 
the  applicability  of  cases  from  other  jurisdictions  which  sup- 
port the  rule  we  have  ady>pted.  Thus,  in  Borland  v.  Boston, 
132  Mass.  89  (42  Am.  Rep.  424):  "One  domiciled  in 
Boston,  Mass.,  went  to  EuTope  in  1876  with  his  family,  for 
an  indefinite  term  of  absence,  and  remained  abroad  until 
1879.  On  leaving,  he  had  determined  never  to  return  to 
reside  in  Boston,  and. before  May  1,  1877,  he  had  decided 
to  take  up  his  residence,  on  his  return,  in  Waterford,  Conn. ; 
and  on  his  return  he  went  there  to  reside.  Held,  that  his 
'domicile,'  for  the  purposes  of  taxation,  was  in  Boston  on 
the  1st  of  May,  1877." 

In  the  opinion,  it  is  said: 

Upon  the  whole,  therefore,  we  can  have  no  doubt  that 
the  word  'inhabitant,'  as  used  in  our  statutes  when  referring 
to  liability  to  taxation,  by  an  overwhelming  preponderance 
of  authority,  means  *one  domiciled.'  While  there  must 
be  inherent  difficulties  in  the  decisiveness  of  proofs  of 
domicile,  the  test  itself  is  a  certain  one;  and,  inasmuch  as 
every  person,  by  universal  accord,  must  have  a  domicile, 
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ei£her  of  birth  or  acquired,  and  can  have  but  one,  in  the 
present  state  of  society,  it  would  seem  that  not  only  would 
less  wrong  be  done,  but  less  inconvenience  would  be  ex- 
perienced, by  making  domicile  the  test  of  liability  to  tax- 
ation, than  by  the  attempt  to  fix  some  other  necessarily  more 
doubtful  criterion.  .  .  .  The  plaintiff  does  not  bring 
himself  within  this  rule ;  for,  although  he  might  have  left 
the  commonwealth  with  the  fixed  purpose  to  abandon  it  as 
a  residence,  he  did  not  leave  it  on  his  way  to  a  pla9e  certain, 
which  he  had  determined  upon  as  his  future  residence,  and 
was  proceeding  with  dfue  despatch;  and  upon  the  general 
rule  that,  having  had  a  domicile  in  this  commonwealth, 
he  remains  an  inhabitant,  for  the  purpose  of  taxation,  until 
he  has  acquired  a  new  domicile,  the  intention  and  fact  had 
not   concurred   at   the   time   when   this   tax   was   assessed. 

See,  also,  Bulkley  v,  Williamstown,  3  Gray  (Mass.) 
493,     The  court  there  said: 

The  general  rule,  and,  for  practical  purposes,  a  fixed 
rule,  is  that  a  man  must  have  a  habitation  somewhere; 
he  can  have  but  one;  and  therefore,  in  order  to  lose 
one,  he  must  acquire  another.  This  is  the  test,  the  prac- 
tical test;  and  it  is  hardly  necessary  to  say  how  important 
it  is  to  have  a  practical  rule,  and  a  general  rule.  One  of 
the  fixed  rules  on  the  subject  is  this:  That  a  purpose  to 
change,  unaccompanied  by  actual  removal  or  change  of 
residence,  does  not  constitute  a  change  of  domicile.  The 
fact  and  the  intent  must  concur.  He  must  remove,  with- 
out the  intention  of  going  back.  The  question  here  is 
whether  he  can  aba'ndon  one,  without  acquiring  another; 
and  we  think  it  h^s  always  been  held  that  he  can  not  If 
he  goes  into  another  state,  and  returns  for  his  family,  his 
personal  presence  there,  concurring  with  the  intent,  may 
fix  his  domicile  there.  But  if  lie  has  not  previously  removed 
to  the  other  state,  he  has  not  acquired  a  domicile  there,  or 
lost  one  here. 

This  case  followed  Ktlbum  v.  Bennett,  3  Mete. 
(Mass.)  199,  to  which  reference  is  made.  These  cases 
are .  closely  related  and  seem  to  rule  the  one  now  before 
us.     In  addition  to  that,  they  support  all  our  later  cases. 
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See,  also,  Kellogg  «.  Supervisors,  42  Wis.  97,  wherein  it 
is  said: 

For  the  purpose  of  taxation  and  the  discharge  of  those 
duties  which  every  person  owes  to  society  and  the  govern- 
ment that  protects  him,  a  person  can  not  be  without  a  resi- 
dence or  domicile,  so  that,  if  he  quits  a  glace. with  intent 
to  take  up  his  residence  or  d«bmicile  in  another,  he  may, 
while  in  transitu,  have  no  domicile;  ^but  the  more  cor- 
rect principle  would  seem  to  be  that  the  original  domicile 
is  not  gone  until  a  new  one  has  been  actually  acquired 
facto  el  animo/  Story  on  Conflict  of  Laws,  section  47.  We 
used  the  words  ^residence'  and  'domicile^  interchangeably  as 
synonymous  terms  under  our  statute.  Hall  v.  Hall,  25  Wis. 
600.  And,  in  the  language  of  Shaw,  C.  J.,  we  say:  'The 
general  rule,  and,  for  practical  purposes,  a  fixed  rule,  is 
that  a  man  must  have  a  habitation  somewhere ;  he  can  have 
but  one;  and  therefore,  in  order  to  lose  one,  he  must  ac- 
quire another.  This  is  the  tost,  the  practical  test;  and  it 
is  hardly  necessary  to  say  how  important  it  is  to  have  a 
practical  rule,  and  a  general  rule.  One  of  the  fixed  rules 
on  the  subjsct  is  this:  That  a  purpose  to  change,  unac- 
companied by  an  actual  removal  or  change  of  residence, 
does  not  constitute  a  change  of  domicile.' 

The  following  also  support  the  rule  we  have  adopted: 
Littlefield  v.  Inhabitants  of  Broohs,  50  Me.  475;  Schmoll 
V.  Schench,  40  Ind.  App.  581  (82  N.  E.  805),  and  the 
many  cases  cited.  Indeed,  there  seems  to  be  no  discordant 
note  in  the  cases,  in  so  far  as  they  relate  to  the  subject  of 
taxation. 

On  the  Ist  day  of  January,  1910,  Barhydt  was 
domiciled  in  Burlington,  Iowa;  and  that  was  the  place  of 
his  residence  for  the  purposes  of  taxation.  He  had  not, 
by  the  widest  stretch  of  imagination,  become  a  resident  of 
California,  and  at  that  time  had  not  determined  for  him- 
self where  his  residence  would  be  in  that  state  after  his 
arrival  there. 

The  district  court  was  in  error  in  canceling  the  assess- 
mentj  and  its  judgment  must  be,  and  it  is — Reversed. 
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In  re  Awarding  the  County  Printing,  and  the  Selection  of 
Official  Newspapers  of  Cherokee  County.  The  Cher- 
okee Times  and  Thomas  McCulla,  Appellant,  v. 
The  Cherokee  Republican  and  John  T.  Hooan, 
Appellee. 

Municipal  corporations:    county  printing:   frocedube.    In  contests 

1  over  the  selection  of  county  newspapers,  and  the  awarding  of 
county  printing,  the  protests  and  pleadings  should  not  be  con- 
strued with  too  much  strictness;  as  the  proceedings  are  largely 
informal  in  character,  before  a  board  not  accustomed  to  judicial 
procedure,  and  usually  conducted  by  the  contending  owners  of 
•the  newspapers. 

Same:     appeal:    service  of  notice.     An  appeal  from  the  action  of 

2  the  supervisors  in  designating  official  county  newspapers  is  to  be 
taken  as  in  ordinary  actions,  by  service  of  notice  upon  the  pub- 
lisher against  whom  the  protest  has  been  lodged;  it  need  not 
be  served  upon  any  county  official. 

Same:     trial:    depositions:    waiver  of  error.     An  appeal  from  an 

3  order  of  the  supervisors  designating  official  county  newspapers 
is  a  special  proceedings;  and,  while  not  triable  to  a  jury,  is  to 
be  heard  as  an  ordinary  action,  and  the  court  is  not  authorized 
to  order  the  case  tried  upon  depositions  or  other  written  evi- 
dence. And  although  the  appellant  may  have  complied  with  an 
unauthorized  order  requiring  the  action  to  be  tried  on  deposi- 
tions, having  excepted  to  the  order,  he  did  not  thereby  waive 
the  error. 

Same:    right  to  offer  ADomoNAL  evidence.    Even  though  the  appel- 

4  lant  in  such  a  case  suffered  no  prejudice  by  an  erroneous  order 
that  the  case  be  tried  on  depositions,  still  a  refusal  to  permit 
him  to  introduce  additional  testimony  on  the  trial  was  erroneous. 

Same:    appeal:   prejudice:   presumption.-   The  rule  that  when  error 

5  is  once  shown,  in  an  action  triable  on  appeal  upon  the  assign- 
ments of  error,  prejudice  will  be  presumed,  applies  to  an  appeal 
from  an  order  designating  official  newspapers,  and  a  reversal 
will  be  ordered  unless  it  is  affirmatively  shown  that  no  preju- 
dice resulted.    And  the  appellant  need  not  present  more  of  the 
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record  than  is  sufficient  to  show  the  errors  complained  of.  If 
the  appellee  claims  that  the  erroneous  rulings  were  not  preju- 
dicial he  must  show  that  fact 

Appeal  from  Cherokee  District  Cotcrt. — ^Hon.  Wm.  Hutch- 
inson, Judge. 

Fbiday,  June  7,  1912. 

Appeai.  from  a  decision  of  the  district  court  in  the 
matter  of  the  selection  of  county  newspapers  and  the  award- 
ing of  the  county  printing  to  the  defendant  paper.  The 
case  was  brought  to  the  district  court  on  appeal  from  the 
action  of  the  board  of  supervisors  in  awarding  the  print- 
ing to  three  newspapers  published  in  the  county,  not  includ- 
ing the  Cherokee  Times,  and  the  action  of  the  board  was 
sustained  by  the  district  court.  The  Cherokee  Times  and 
Thomas  McCuUa  appeal. — Reversed. 

J.  A.  Miller  and  McCvlla  &  McCulla,  for  appellants. 

HerricJc  &  Herrich  and  Molyneux  &  Maker,  for  appel- 
lees. 

Deemeb,  J. — ^At  its  January  session  in  the  year  1910, 
the  board  of  supervisors  of  Cherokee  county  had  before 
it  the  matter  of  selection  of  the  official  newspapers  of  the 
county.  Five  newspapers  made  application,  to  wit,  the 
Cherokee  Republican,  the  Semi-weekly  Democrat,  the  Mar- 
cus News,  the  Times  Publishing  Company  and  Thomas 
McCulla,  and  one  other.  After  a  hearing  the  board  selected 
the  Semiweekly  Democrat,  the  Cherokee  Republican,  and 
the  Marcus  News  as  the  official  county  papers  for  the  year 
1910.  The  Times  Publishing  Company  and  McCulla  ap- 
pealed to  the  district  court.  Upon  a  hearing  there,  the 
action  of  the  board  was  confirmed  and  sustained,,  and  this 
appeal  followed. 
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The  record  is  in  some  confusion,  and  we  shall  have 
some  difficulty  in  stating  it  Before  the  board  of  super- 
visors, the  Cherokee  Times'  and  Thomas  McCulla  filed 
application  for  the  county  printing,  and  the  Cherokee 
Bcpublican  and  John  T.  Hogan  did  the  same  thing.  The 
Cherokee  Times  and  Thomas  McCulla  filed  a  protest  against 
the  list  filed  by  the  Republican,  and  this  protest  is  intro- 
duced in  this  way:  "Thomas  McCulla,  editor  and  one  of 
the  o^vners  of  the  Cherokee  Weekly  Times,  appears,"  etc. 
This  protest  was  duly  filed,  but  not  signed  by .  any  one. 
The  Cherokee  Republican  and  Hogan  also  filed  a  protest 
against  "the  list  filed  by  Thomas  McCulla  for  the  Cherokee 
Times  and  by  the  Cherokee  Times,  and  protested  against 
the  list  of  subscribers  of  said  Cherokee  Times"  for  reasons 
stated.  The  records  of  the  board  of  supervisors  show  that 
Thomas  McCulla  appeared  and  filed  protests  against  list 
of  subscribers  filed  by  the  Cherokee  Republican  and  that 
the  Cherokee  Republican,  by  attorney,  filed  a  protest 
against  the  list  of  subscribers  submitted  by  the  Cherokee 
Times,  and  that  at  the  time  set  for  hearing  no  specific 
evidence  was  submitted,  and  an  award  was  made  as  before 
indicated.     The  record  further  shows  the  followihg: 

That  thereafter,  to  wit,  on  the  22d  day  of  January, 
A.  D.  1910,  .the  Times  Publishing  Company  and  Thos. 
McCulla,  appellants,  filed  their  appeal  bond  in  the  sum  of 
$100,  which  bond  was,  on  the  25th  day  of  January,  A.  D. 
1910,  duly  approved  by  me.  That  on  said  22d  day  of 
January,  A.  D.  1910,  the  said  Times  Publishing  Company 
and  Thos.  McCulla  caused  to  be  served  on  the  undersigned, 
auditor  of  Cherokee  county,  an  original  notice  of  appeal 
in  this  matter,  which  notice  is  hereto  attached  and  made 
a  part  of  this  transcript.  That  afterwards,  and  on  the  22d 
day  of  January,  A.  D.  1910,  the  said  Cherokee  Times 
and  Thomas  McCulla,  appellants,  duly  served  notice  of 
appeal  from  said  proceedings,  findings,  and  judgment  of 
the  board  of  supervisors  of  Cherokee  county,  Iowa,  in  select- 
ing the  Cherokee  Republican  as  one  of  the  official  news- 
papers for  Cherokee  county,  Iowa,  to  the  district  court  of 
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Cherokee  county,  Iowa,  upon  John  T.  Hogan,  owner  ajid 
proprietor  of  the  Cherokee  Republican,  appellee,  and  which 
said  notice  of  appeal  was  duly  filed  in  said  matter  on 
the  '22d  dfaj  of  January,  A.  D.  1910. 

The  notice  of  appeal  to  the  district  court  was  entitled : 
"Notice  of  Appeal.  In  the  Matter  of  Selecting  Official 
Newspapers  for  the  Year  1910  by  the  Board  of  Super- 
visors of  Cherokee  County,  Iowa."  It  contains  the  follow- 
ing recitations: 

To  John  T.  Hogan,  owner  of  the  Cherokee  Republican 
— Sir:  You  will  please  take  notice  that  the  Times  Pub- 
lishing Company,  owners  of  the  Cherokee  Semiweekly 
Times,  a  newspaper  published  at  Cherokee,  Cherokee 
county,  Iowa,  and  Thomas  McCuUa,  one  of  the  owners  and 
manager  of  said  company,  and  publisher  of  the  said 
Cherokee  Semiweekly  Times,  have  appealed  from  the  de- 
cision of  the  board  of  supervisors  of  Cherokee  county, 
Iowa,  made  on  the  6th  day  of  January,  1910,  in  naming 
the  Cherokee  Republican  as  one  of  the  official  newspapers 
of  said  county,  for  the  year  1910,  to  the  district  court  of 
the  state  of  Iowa,  in  and  for  Cherokee  county,  and  that 
said  appeal  will  be  brought  on  for  further  proceedings  at 
the  March  term  of  said  court,  to  be  begun  and  holden  at 
the  courthouse  in  said  county  on  the  14th  day  of  March, 
1910.  ^ 

It  is  signed  as  follows:  "Times  Publishing  Company, 
per  Thos.  McCulla,  manager.  Thos.  McCulla,"  This 
notice  was  sensed  upon  John  T.  Hogan,  owner  of  the 
Cherokee  Bepublican,  and  filed  by  the  county  auditor, 
George  Wilson,  on  January  22,  1910. 

Transcript  of  the  record  before  the  board  was  filed 
with  the  clerk  of  the  district  court  of  Cherokee  county, 
and  on  November  1st,  on  application  of  the  appellee,  the 
trial  court  made  the  following  order: 

And  now,  to  wit,  on  the  1st  day  of  November,  A.  D. 
1910,  the  same  being  one  of  the  term  days  of  the  regular 
October,  A.  D.   1910,  term  of  the  district  court  of  the 
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state  of  Iowa,  in  and  for  the  county  of  Cherokee,  the  above- 
entitled  cause  coming  on  for  hearing  upon  the  call  of 
calendar,  the  plaintiff  appears  by  its  attorney,  J.  A, 
Miller,  for  Times,  and  the  defendant  by  attorneys,  Moly- 
neux  &  Maher  and  Herrick  &  Herrick,  for  Republican. 
It  is  ordered  by  the  court  that  appellant  take  and  file  its 
evidence  by  December  10,  1910,  and  appellee  file  its  evi- 
dence by  January  1,  1911,  and  appellant  file  its  rebuttal 
by  January  10,   1911,  to  all  of  which  appellant  excepts. 

The.  record  then  shows  the  following: 

Thereafter  appellant  took  the  testimony  of  Mary  C- 
Durphy,  by  deposition,  and  also  the  testimony  of  seven 
otlfer  witnesses,  being  J.  R.  Lockin,  John  T.  Uogan, 
appellee^  Maud  Lent,  Winifred  Fife,  Oscar  Wendt,  A.  p. 
Cobb,  and  O.  H.  Phipps,  before  the  official  shorthand 
reporter  of  said  court,  and  all  of  said  evidence  was  filed 
in  said  cause  December  10,  1910.  That  before  said  order 
was  made  appellant  also  took  the  deposition  of  W.  H. 
Rogers,  and  filed  the  same  before  said  December  10,  1910. 
That  upon  the  examination  of  the  appellee,  John  T.  Hogan, 
the  books  of  said  appellee  were  called,  for,  and  said  books, 
consisting  of  the  account  books  of  said  Cherokee  Republican, 
were  produced  and  marked  Exhibits  B,  C,  D,  E,  F,  G, 
and  H,  and  all  the  same  were  introduced  in  evidence  by 
appellant.  That  appellant  also  called  for  and  had  identified 
as  Exhibit  A  the  original  list  filed  by  said  John  T.  Hogan 
with  the  county  auditor  showing  his  subscribers  to  the 
Cherokee  Republican,  and  offered  the  same  in  evidence. 
That  said  account  books  were  some  of  the  large,  bulky 
books,  with  accounts  of  subscribers  to  said  paper  therein, 
and  list  of  such  subscribers.  That  the  forgoing  was  all 
the  evidence  offered  or  introduced  upon  said  trial  by  either 
party,  prior  to  the  time  said  cause  came  on  for  trial.  That 
said  cause  was  duly  set  for  trial,  and  the  same  was  duly 
tried  January  11,  1911;  said  date  being  the  ninth  day 
of  the  regular  January  term,  1911,  of  said  court. 

The  case  came  on  for  hearing  in  the  district  court,  as 
stated. 

The  foregoing  was  all  the  evidence  offered  or  intro- 
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duced  upon  said  trial,  &ave  the  list  of  subscribers  to  the 
Cherokee  Times,  which  was  permitted  by  the  court  to  be 
offered,  as  shown  by  the  ruling  of  the  court  set  out  on 
page  ten  of  appellant's  abstract  in  the  decree.  That  said 
list  of  subscribers  was  marked  as  Exhibit  1,  and  the 
same,  except  the  names  of  the  subscribers,  is  as  follows: 
*State  of  Iowa,  Cherokee  County — ss. :  I,  Thomas  McCuUa, 
being  first  duly  sworn,  say  that  I  am  the  editor  of  the  Cher- 
okee Times ;  that  the  annexed  list  are  the  bona  fide  yearly  sub- 
scribers of  the  Cherokee  Times  living  within  the  county, 
together  with  the  correct  post  offices,  where  they  get  their 
mail,  and  the  number  of  such  subscribers  to  the  best  of 
my  knowledge  and  belief,  and  as  I  verily  believe.  Thomas 
McCuUa.*  (Duly  sworn  to.)  .  Then  follows  the  following 
itig  caption  and  summary:  'Summary  showing  subscribers 
to  Cherokee  Times  residing  in  Cherokee  County.'  After 
this  follows  a  list  of-  post  offices,  with  the  number  of  names 
at  each,  making  a  total  of  1,560.  After  this  'summary 
and  list  of  post  offices  follows  the  names  of  the  subscribers, 
grouped  under  the  heads  of  the  various  post  offices. 

m 

To  this  Hogan  filed  objections  upon  various  grounds, 
and  the  trial  court  made  the  following  order  thereon: 

And  thereupon  the  appellant  filed  a  motion  that  appel- 
lent  be  permitted  to  offer  list  of  its  subscribers,  which  was 
presented  to  the  board  of  supervisors,  in  evidence,  and 
take  oral  evidence  in  support  of  such  list,  to  which  motion 
the  appellee  filed  objections,  and  the  court,  after  consider- 
ation of  the  said  matter,  sustains  said  motion,  so  far  as 
to  permit  the  said  appellant  to  offer  said  list  in  evidence, 
and  overruled  the  said  motion,  so  far  as  it  asked  permission 
to  introduce  oral  testimony  in  support  of  said  list.  Both 
parties  except  to  such  ruling. 

Thereafter  and  on  the  19th  day  of  January,  1911, 
the  court  entered  an  order  affirming  the  action  of  the  board 
and  ordering  judgment  against  appellants,  the  Cherokee 
Times  and  Thomas  McCulla,  for  the  costs.  The  notice 
of  appeal  to  this  court  is  entitled  as  in  the  caption  to  this 
opinion.  It  was  directed  to  the  clerk  of  the  district  court, 
Wilson,  county  auditor,  and  the  attorneys  for  the  Cherokee 
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Bepublican  and  John  T.  Hogan^  and  signed  by  J.  A. 
Miller,  attorney  for  appellants.  It  recited  that  the 
Cherokee  Times  and  Thomas  McCulla  have  appealed,  etc., 

From  the  judgment  and  order  of  the  district  court 
of  Cherokee  county,  Iowa,  wherein  the  said  court  ordered 
that  the  testimony  in  said  cause  be  taken  by  the  respective 
parties  thereto  in  writing,  and  same  then  filed  in  said 
court,  and  which  order  was  made  on  the  1st  day  of  Novem- 
ber, 1910,  and  from  the  judgment,  order,  and  findings 
entered  in  said  cause  on  the  19th  day  of  January,  1911, 
wherein  the  said  judgment  affirmed  the  action  and  order 
of  the  board  of  supervisors  of  Cherokee  county,  Iowa,  in 

.  selecting  the  Cherokee  Republican,  published  by  John  T. 
Hogan^  as  one  of  the  official  newspapers  in  and  for  Cherokee 

•  county,  Iowa,  and  from  the  court's  findings  on  said  dato 
against  the  Cherokee  Times  and  Thos.  McCulla,  appellants. 
That  the  order  of  November  1,  1910,  from  which  appellants 
appeal  was  made  at  the  regular  October,  1910,  term  of 
the  district  court  of  Cherokee  county,  Iowa,  and  the  judg- 
ment against  appellant,  and  from  which  he  appeals,  was 
entered  against  him  on  January  19,  1911,  at  the  regular 
January,  1911,  term  of  district  court  within  and  for 
Cherokee  county,  Iowa. 

It  should  also  be  stated;  although  a  little  out  of  order, 

that  the  appeal  to  the  district  court,  if  there  was  one,  was 

,.  Municipal        ^^^^  ^^^  action  of  the  board  in. naming  the 

wSntrprin't^'    Cherokee  Eepublican  as   one   of  the   official 

ing:  procedure.  ^      xi.  i.         ^  xi. 

newspapers  of  the  county  for  the  year 
1910.  On  account  of  the  confusion  of  names  in  this 
prolix  record,  and  because  no  notice  of  appeal  from 
the  board  was  served  upon  the  county  auditor  or  other 
county  official,  and  for  the  reason  that  there  never  was  any 
direct  appeal  from  the  board's  refusal  to  award  the  printing 
to  appellant,  appellees  have  filed  a  motion  to  dismiss  the 
appeal  to  this  court.  While  there  is  considerable  confu- 
sion in  the  names  given  of  appellant  at  different  times 
during  the  course  of  the  proceedings,  the  protests  and  plead- 
ings in  such  contests  should  not  be  governed  with  too  great 
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strictness.  They  are  largely  informal  in  character  before 
a  board  not  accustomed  to  judicial  procedure,  and  are 
usually  conducted  by  the  contending  owners*  of  the  various 
papei^s  published  in  the  county.  We  think  the  identity 
of  appellant  sufficiently  appears,  and  that,  while  there 
[Were  changes  in  jiame  from  time  to  time,  there  never  was 
any  question  as  to  who  the  contending  parties  were. 

Section  441  of  the  Code  Supplement,  which  has 
reference  to  these  contests  and  the  appeals  therefrom,  so 
far  as  material,  reads  as  follows: 

The  board  of  supervisors  of  each  county  shall,  at  its 
January  session  in  each  year,  select  two  newspapers  pub- 
lished within  the  county,  or  one,  if  there  be  but  one  pub- 
lished therein,  having  the  largest  number  of  bona  fide  yearly 
subscribers  within,  the  county,  which  circulation  shall  be 
determined'  as  follows:  In  case  of  contest,  the  applicants 
shall  each  deposit  with  the  county  auditor,  on  or  before 
a  day  named  by  the  board  of  supervisors,  a  certified  state- 
ment, subscribed  and  sworn  to  before  some  competent  officer, 
giving  the  names  of  the  several  post  offices,  and  the  number 
and  names  of  the  bona  fide  yearly  subscribers  receiving 
their  papers  through  each  of  said  offices  living  within  the 
county ;  such  statements  to .  be  in  sealed  envelopes,  and 
opened  by  the  county  auditor  upon  direction  of  the  board 
of  supervisors;  and  the  two  applicants  thus  showing  the 
greatest  number  of  bona  fide  yearly  subscribers  living  within 
the  county  shall  be  the  county  official  papers.  .  .  . 
But  in  counties  having  a  population  of  fifteen  thousand  or 
more,  three  papers,  not  more  than  two  of  which  shall  be 
published  in  the  same  town,  sh-all  be  selected,  in  which  such 
proeedings  shall  ^be  published,  with  the  same  limitation 
as  to  compensation.  ...  In  case  a  contest  is  made  by 
a  publisher,  the  board  shall  receive  other  evidence  of  cir- 
culation, and  he  shall  have  the  right  to  appeal  to  the 
district  court,  to  be  taken  as  in  ordinary  actions.     .     .     . 

There  is  a  dispute  in  the  record  over  the  question  as 
to  whether  the  notice  of  appeal  was  served  upon  the  county 
auditor  or  other  county  official.  In  a  certification  of  the 
record  from  the  district  court  appears  the  following: 

VoIh  156  Ia.— 19, 
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Transcript  of  'doings  of  board  of  supervisors/ 
That  on  said  22d  day  of  January,  A.  D.  1910,  the  said 
Times  Publishing  Company  and  Thos.  McCuUa  caused 
to  be  served  on  the  undersigned,  auditor  of  Cherokee  county, 
an  original  notice  of  appeal  in  this  matter,  which  notice 
is  hereto  attached  and  made  a  part  of  this  transcript 

The  attached  notice  does  not  show  any  Service  upon 

the  auditor,  although  the  notice  was  filed  by  him.     In  an 

affidavit   appellant   says  that  notice  was   in  fact  accepted 

2  Same-  ^7  ^^  clcrk,  but  that  the  copy  of  the  notice 

■  '^  of        showing  such  service  has  been  lost,  and  can 

notice.  ^^^  1^^  found.      Some  confirmation  of  these 

facts  is  found  in  the  transcript  of  the  board's  proceedings, 
and  in  the  further  fact  that  appellee  did  not  move  to  dis- 
miss in  the  district  court.  But  whatever  the  truth  here, 
we  do  not  find  any  provision  of  statute  requiring  service 
upon  any  county  official.  Appeals  are  taken  as  in  ordinary 
actions.  The  appeal  is  from  the  decision  of  the  board,  act- 
ing judicially ;  and  the  board  has  no  more  interest  in  main- 
taining its  decision  than  any  other  tribunal.  Neither  it 
nor  the  county  is  in  any  just  sense  a  party  to  the  appeal. 
The  statute  also  says  that  a  contesting  publisher  shall  have 
a  right  to  appeal  to  the  district  court  from  the  selection 
made,  and  the  notice,  in  our  opinion,  need  only  be  served 
upon  the  publisher  against  whom  the  protest  has  been 
lodged.  The  motion  to  dismiss  the  appeal  should  be  over- 
ruled. 

As  the  testimony  in  fact  adduced  upon  the  trial  in 

the  district  court  is  not  before  us,  we  can  not  determine 

the  real  merits  of  the  controversy.     The  only  showing  is 

Same-  trial:       ^^^^  ^^^  totsX  Hst  of  Subscribers  to  the  Cher- 

wawer*°of**       ^^^^   Times,   liviug  within   the  county,   was 

error.  1,560;   but  there   is   no   showing   as   to   the 

number  of  subscribers  to  the  Cherokee  Republican,  or  as 

to  either  of  the  other  two  papers,  which  were  unsuccessful 

in  the  contest.     We  dt)  not  have  before  us  the  testimony 
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taken  for  appellant  under  the  order  of  the  district  court, 
and  the  testimony  offered  for  appellee  has  not  been  put 
in  the  record.  This  appeal  is  a  special  action,  and,  while 
not  triable  to  a  jury,  it  is  to  be  heard  as  an  ordinary  ac- 
tion. Starr  v.  Ingham,  84  Iowa,  580,  Code,  section  3425. 
And  section  3650  of  the  Code  provides:  "Issues  of  fact 
in  an  ordinary  action  must  be  tried  by  jury,  unless  the 
same  is  waived.  All  other  issues  shall  be  tried  by  the 
court,  unless  a  reference  thereof  is  made." 

Section  3651  also  provides:  "All  issues  of  fact  in 
ordinary  actions  shall  be  tried  upon  oral  evidence  taken  in 
open  court,  except  that  depositions  may  be  used  as  provided 
by  law;  and,  upon  appeal,  no  evidence  shall  go  to  the  Su- 
preme Court  except  such  as  may  be  necessary  to  explain 
any  exception  taken  in  the  cause,  and  such  court  shall  hear 
and  try  the  case  only  on  the  legal  errors  so  presented." 

The  case  is  not  triable  de  novo  as  in  equity ;  and  there 
is  no  provision  whereby  the  court  may  order  the  case  tried 
upon  depositions  or  other  vnritten  evidence.  Democrat  Co. 
r.  Lewis,  90  Iowa,  804. 

The  provision  for  a  reference,  under  section  3650,  does 
not  authorize  an  order  for  trial  on  deposition.  A  reference 
is  something  entirely  different  from  an  order  to  try  on 
depositions.  Reference  may  be  with  consent  or  without; 
but  it  is  always  to  find  the  facts^  or  the  facts  and  the  law, 
and  not  simj)ly  to  take  testimony.  Code,  sections  3734, 
3735,  3736,  3738,  3739,  3740,  3741,  3745,  8746  and  3748. 

The  order  to  take  the  testimony  in  writing  seems  to 
have  been  unauthorized.  True  appellant  complied  with  it 
to  a  certain  extent;  but  he  excepted  to  the  ruling,  and 
did  not,  as  we  think,  by  complying  with  an  unauthorized 
order  of  court,  waive  the  error  therein.  Having  saved  his 
exception,  he  is  entitled  to  question  the  same  on  appeal 
here.  There  seems  to  be  no  escape  from  the  conclusion 
that  the  trial  court  was  in  error  in  deciding  that  the  testi- 
mony be  taken  in  writing. 


292  DuNKER  V.  City  of  Des  Moinejs.     [156  Iowa 

Again,  even  if  it  be  said  that  appellant  has  suffered 
no  prejudice,  because  he  did  secure  a  consideration  of  such 
testimony  as  he  took,  it  is  manifest  that  if  the  order  was 

4.  Same:  right  ©rroueous  appellant  had  the  absolute  right 
addufonai  ^^  iutroduce  additional  testimony  on  the 
evidence.  trial;    and   this   right  was   expressly   denied 

him,  as  the  record  we  have  quoted  discloses. 

These  two  errors  are,  it  seems  to  us,  apparent,  and 
the  only  doubt  we  have  is  what  to  do  with  the  case,  in 
view  of  the  meager  record   as   to  the   testimony.     Upon 

5.  Same:  reflection,  we  have  concluded  that,  as  the 
pfefudice:  ^ase  is  uot  triable  de  novo,  but  upon  errors 
presumption,      assigucd,  the  usual  rule  obtains;  that  is  to 

say,  error  once  shown  in  a  case  triable  here  on  error  is 
presumed  to  be  prejudicial,  and  calls  for  a  reversal,  unless 
lack  of  prejudice  is  aflSrmatively  shown.  In  re  Estate  of 
Lund,  107  Iowa,  264;  Davis  v.  Clinton,  65  Iowa,  649; 
Brett  V.  Myers,  65  Iowa,  274 ;  In'  re  Harrington,  54 
Iowa,  83. 

Under  this  rule,  it  is  not  necessary  for  appellant  to 
bring  up  any  more  of  the  record  than  to  show  the  error 
complained  of.  If  appellee  claims  that  the  erroneous  rul- 
ings were  without  prejudice,  he  must  show  that  fact.  This 
was  not  done  in  the  instant  case. 

The  motion  to  dismiss  the  appeal  is  overruled,  and  for 
the  errors  pointed  out  the  order  and  judgment  must  be 
and  they  are — ^-Reversed. 


F.  D.  DuNXEB,  Appellant,  v.  The  City  of  Des  Mono:s 
and  J.  W.  TuBNEE  Impkovement  Company. 

Municipal  corporations:    public  improvement:  resolution  of  neces- 

I    siTY.     The  statutes  contemplate  that  the  resolution  of  necessity 

for  the  construction  of  a  public  improvement,  which   is  to  be 

made   at   the   expense   of   abutting  property,    shall   describe   the 
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adjacent  property  to  be  assessed;  and  failing  t6  do  so  a  contract 
for  the  work  is  invalid. 

Same:     sewerage:    presumption  as  to  outlet.    Failure  in  the  first 

2    instance   to  provide   an   outlet   for   a   sewerage   system   will  not 

render  a  contract  for  the  construction  of  the  work  invalid;  as  it 

will  be  presumed   that  the  city  will  provide  such  an  outlet  as 

will  render  the  system  serviceable. 

Appeal  from  Polk  District  Court. — ^Hon.  James  P. 

Hewitt,  Judge. 

Friday,  June  7,  1912. 

Appeai.  from  an  order  refusing  an  injunction  against 
a  certain  public  improvement. — Reversed  and  remanded, 

John  L.  Gillespie,  for  appellant. 

Stipp  &  Perry,  for  appellee  J.  W.  Turner  Improve- 
ment Co. 

Robert  0.  Brennan,  H.  W.  Byers,  and  E.  C.  Carlson, 
for  appellee  City  of  Des  Moines. 

Shebwin,  J. — The  city  council  of  the  city  of  Des 
Moines  entered  into  a  contract  with  the  defendant  J.  W. 
Turner  Improvement  Company  for  the  construction  of  a 
sewer  of  some  fifteen  miles  in  length  in  the  eastern  part  of 
the  city.  The  plaintiff  herein  is  the  owner  of  property 
abutting  the  proposed  improvement,  and  brought  this  suit 
to  enjoin  the  improvement  company  from  constructing  the 
sewer  and  to  enjoin  the  city  of  Des  Moines  from  assessing 
his  property  therefor,  and  from  issuing  warrants  on  the 
city  sewer  fund  to  pay  for  said  improvement. 

The  appellant's  first  contention  is  that  the  contract 
entered  into  with  the  improvement  company  is  invalid,  be- 
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cause  the  resolution  of  necessity  does  not  state  what  ad- 
MumciPAL  jacent  property  is  included  in  the  sewer  dis- 
S?l^^'i™''*'    trict    for    assessment.      Section    810    of   the 

fcTOiudon  o£      Code  provides  that  the  resolution  of  neces- 
necessity.  ^j^^  ^j^^jj   ^^^^   "whether   abutting  property 

will  be  assessed  .  .  .  and  what  adjacent  property  is 
proposed  to  be  assessed  therefor.^'  All  that  is  said  in  the 
resolution  of  necessity  as  to  what  adjacent  property  will 
be  assessed  for  the  improvement  is  the  following:  "The 
cost  of  constructing  said  sewer  to  be  assessed  against  prop- 
erty abutting  thereon  and  against  adjacent  property  in 
accordance  with  the  law  governing  the  same."  The  statute 
requires  the  resolution  of  necessity  to  Btat;e  what  adjacent 
property  is  proposed  to  be  assessed  for  the  sewer,  and  it  is 
very  evident  that  the  resolution  xmder  consideration  did  not 
so  state.  The  purpose  of  the  resolution  is  to  advise  the 
owners  of  property  of  the  proposed  improvement,  so  that 
those  whose  party  will  be  liable  to  assessment  therefor 
may  appear  before  the  council  and  make  objection  thereto, 
if  they  so  desire.  This  is  manifest  from  the  statute  itself, 
for  it  expressly  says  "at  which  time  the  owners  of  the 
property  subject  to  assessment  may  appear  and  make  ob- 
jection to  the  contemplated  improvement  or  sewer  and 
the  passage  of  said  proposed  resolution,"  "Abutting  prop- 
erty" is  easily  determined;  but,  unless  the  proposed  reso- 
lution points  out  what  adjacent  property  will  be  included 
in  the  proposed  assessment,  neither  the  owners  of  abutting 
property,  nor  the  owners  of  property  that  may  subsequently 
be  determined  to  be  adjacent  to  the  sewer,  can  tell  what 
area  will  be  assessed  for  the  improvement  The  word 
"adjacent,"  as  ysed  in  the  section,  does  not  of  itself  clearly 
determine  or  locate  the  land  that  may  be  finally  brought 
within  the  assessment  district  because  of  the  benefit  it  will 
receive  from  the  sewer.  The  word  "adjacent"  is,  at  least, 
somewhat  indefinite.  Ordinarily,  it  means  "to  lie  near, 
close,    or    contiguous."      Webster.      Even    in    its    strictest 
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sense  it  means  no  nnore  than  lying  near,  close,  or  contigu- 
ous, but  not  actually  touching.  "There  are  degrees  of 
nearness,  and,  when  you  want  to  express  the  idea  that  a 
thing  is  immediately  adjacent,  you  have  to  say  so."  Hani- 
fen  V.  Armitage  (C.  C.)  117  Fed.  845;  Hennessey  v. 
County,  99  Wis.  129  (74  N.  W.  983).  It  does  not  at  all 
times  mean  "adjoining^*  or  "abutting,"  but  it  is  many 
times  so  used.  Wormley  v,  Wright  Co.,  108  Iowa,  232. 
The  word  clearly  does  not  mean  "adjoining"  or  "abutting" 
in  the  statute,  under  consideration,  for  the  same  section 
makes  the  proper  distinction  between  "adjacent"  and  "ad- 
joining" in  definite  language.  It  is  left,  then,  for  the  city 
council  to  determine  what  property  shall  be  included  as 
"adjacent"  to  the  sewer  for  the  purposes  of  assessment, 
and  we  think  this  should  be  done  and  the  property  so  desig- 
nated in  the  proposed  resolution  of  necessity  as  to  inform 
property  owners,  with  reasonable  certainty,  of  the  lands 
that  will  be  included  in  the  sewer  district  for  assessment. 
It  may  often  happen  that  property  which  is  clearly 
geographically  adjacent  to  a  proposed  sewer  is  not  subject 
to  assessment  for  that  particular  sewer,  and,  as  such 
matters  must  be  determined  primarily  by  the  council,  we 
think  it  should  be  done  before  the  resolution  of  necessity 
is  published,  and  thus  give  all  interested  parties  proper 
information  so  that  they  may  determine  whether  they  want 
to  object  to  the  sewer,  or  to  the  passage  of  the  proposed 
resolution. 

The  appellees  contend  that  the  provisions  of  sections 
819,  820,  821  and  823  negative  our  construction  of  section 
810.  But  we  are  unable  to  see  any  conflict  between  the  sec- 
tions under  our  construction  of  810.  Sections  819  and  820 
do  no  more  than  to  direct  how  the  cost  of  a  sewer  may 
be  paid,  and  the  tax  that  may  be  placed  on  abutting  and 
adjacent  property.  Section  821  provides  for  a  plat  and 
schedule  showing  the  streets,  avenues,  highways,  alleys,  and 
the  separate  lots  or  parcels  of  groimd,   subject  to  assess- 
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ment  for  the  improvement,  and  the. names  of  the  owners 
thereof,  and  the  amount  to  be  assessed  against  each  lot 
or  parcel  of  ground.  This  requirement  is  evidently  sup- 
plemental to  the  requirement  of  section  810,  for  the  pur- 
pose of  advising  interested  parties  of  the  streets  and  alleys 
affected  by  the  improvement,  and  of  the  exact  amount 
assessed  against  each  lot  or  parcel  of  ground  in  the  sewer 
district.  Otherwise,  the  property  owners  would  be  in  no 
position  to  intelligently  object  to  their  individual  assess- 
ments, nor  'would  the  council  be  in  a  better  position  in 
determining  what  each  parcel  of  ground  should  be  assessed. 
And,  finally,  section  823  does  no  more  than  Jto  provide  an 
opportunity  to  the  property  owner  to  be'  heard  in  opposition 
to  the  assessment  and  to  the  prior  proceedings. 

II.  We  are  of  the  opinion  that  the  resolution  of 
necessity  was  suiRciently  specific  as  to  method  of  construc- 
tion.    Nixon  V.  Burlington,  141  Iowa,  323. 

III.  We  also  think  the  terms  of  payment  were  stated 
with  sufficient  clearness,  and  that  competition  among  bid- 
ders was  not  interfered  with  by  any  of  the  council's  pro- 
ceedings. 

IV.  No  outlet  has  been  provided  for  this  contemplated 

sewer,  and  because  thereof  appellant  says  that  the  contract 

is  invalid.     It  is  to  be  presumed  that  the  city  will  at  the 

2  Same-  sewer-     P^opcr  time  providc  such  an  outlet  as  will 

Son  M?o "'^    make  the  sewer  serviceable.      The   construc- 
outiet  ^j^j^  ^£  flfteen  miles  of  sewer,  with  no  means 

provided  for  using  any  part  of  the  system,  would  be  robbing 
the  property  owners,  and  the  courts  would  soon  compel 
action  that  would  make  the  sewer  useful  and  effective, 
the  objection  on  this  ground  can  not  be  sustained.  See 
Bell  V.  City  of  Burlington,  154  Iowa,  607;  Pages  &  Jones 
on  Taxation  by  Assessment^  section  401;  Ryder^s  Estate 
V.  Alton,  175  111.  94  (51  N.  E.  821) ;  South  Highland  Co. 
V.  Kansas  City,  172  Mo.  523  (72  S.  W.  944)  ;  Maywood 
Co.  V.  Village  of  Maywood,  140  HL  216  (29  K  E.  704) ; 
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Hamilton  on  Special  Assessments^  section  414,  and  cases 
cited. 

For  the  reason  stated  in  the  first  division  of  this 
opinion,  the  judgment  of  the  trial  court  is  reversed,  and 
the  case  is  remanded  for  proceedings  not  inconsistent  with 
this  opinion. — Reversed  and  remanded. 


Eugene  Levi,  Administrator,  v.  Emile  S.  Levi,  Appellant. 

Fraudulent  conveyances:    creditor's  rights:    evidence  of  indebted- 

1  NESS.  When  a  secret,  voluntary  conveyance  of  property  has 
been  set  aside  at  the  suit  of  a  pre-existing  creditor,  he  may  not 
only  subject  the  property  to  payment  of  that  portion  of  his 
claim  then  accrued,  but  also  to  the  balance  thereafter  accruing. 
In  this  action  the  evidence  is  held  to  show  that  the  grantor  was 
indebted  to  plaintiffs  at  the  date  of  the  conveyance. 

Same:     acceptance  of  conveyance:    knowledge  op   indebtedness. 

2  One  who  obtains  title  to  property  by  a  secret,  voluntary  convey- 
ance and  allows  his  grantor  to  retain  the  apparent  ownership, 
•on  the  strength  of  which  credit  is  extended  the  graiitor,  can  not 
insist  on  his  right  to  the  property  as  against  such  creditor;  and 
it  is  immaterial  that  he  had  no  fraudulent  intent  in  accepting 
the  conveyance,  or  that  he  was  unaware  of  the  grantor's  accu- 
mulating indebtedness;  but  in  this  instance  the  evidence  discloses 
sufficient  knowledge  of  the  circumstances  to  put  him  on  inquiry 
regarding  the  grantor's  indebtedness. 

Same:    estates  of  decedents  :  allowance  of  claims  :  effect.    Where 

3  the  defendant  in  an  action  to  subject  the  land  secretly  conveyed 
to  him  by  his  mother,  to  the  satisfaction  of  her  debt,  did  not 
appear  and  resist  an  allowance  of  the  claim  against  her  estate, 
the  allowance  of  the  claim  was  not  prima  facie  proof  of  its  cor- 
rectness as  against  him. 

Evidence:     firm  books  of  account.     Where  a  firm,  carrying  on  a 

4  mercantile  business,  also  acted  as  the  financial  agent  of  a  party 
in  the  collection  of  rents  and  the  disbursement  of  the  funds  thus 
collected,  under  the  direction  of  such  party,  the  entries  in  the 
firm  books  made  in  the  ordinary  course  of  business,  showing 
advances  and  charges  expended  for  the  party  were  competent 
evidence  against  her  and  also  against  her  grantee,  in  a  suit  to 
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subject  the  property  conveyed  to  the  payment  of  her  debt;  and 
the  books  themselves  having  been  properly  identified  and  the 
entries  having  been  shown  to  have  been  made  in  the  ordinary 
course  of  the  firm  business,  outside  of  its  mercantile  business, 
constituted  competent  evidence  of  the  money  thus  received  and 
paid  out,  in  the  absence  of  anything  to  impeach  the  good  faith 
of  the  transactions. 

Same:  good  faith  entries:  evidence.  The  mere  failure  of  a  mem- 
5  ber  of  the  firm  to  distribute  his  father's  estate  and  turn  over  to 
the  firm  the  share  belonging  to  his  mother,  for  whom  the  firm 
was  actipg  as  financial  agent,  was  insufficient  to  charge  the  firm 
with  bad  faith  and  defeat  its  right  to  recover  the  sum  due  it. 
as  shown  by  the  account  with  her  proven  by  competent  evidence. 

Appeal  from  Dubuque  District  Court. — ^Hon.  Robert  Bon- 
son,  Judge. 

Feiday,  June  7,  1912. 

Action  in  equity,  brought  by  plaintiff,  as  administrator 
of  the  estate  of  Minette  Levi,  to  subject  to  the  payment 
of  her  debt  to  the  firm  of  James  Levi  &  Co.  certain  de- 
scribed real  property,  which  during,  her  lifetime  had  been 
conveyed  to  the  defendant  without  consideration  and  bv 
way  of  gift  by  a  deed  deposited  with  a  third  pel-son  and 
delivered  to  defendant  only  after  grantor's  death;  the  alle- 
gation being  that  at  the  time  of  the  execution  of  such 
conveyance  she  was  indebted  to  said  firm  and  at  the  time 
of  her  death  possessed  no  other  property  out  of  which 
her  indebtedness  could  be  satisfied,  and  that  the  greater 
part  of  the  indebtedness  was  contracted  after  the  execution 
of  such  conveyance  but  without  knowledge  thereof  on  the 
part  of  the  creditor,  and  that  credit  was  given  to  her  in 
reliance  on  her  continued  ownership  of  such  property. 
There  was  a  decree  for  the  plaintiff,  finding  that  Minette 
Levi  was  at  the  time  of  her  death  indebted  to  the  firm  of 
James  Levi  &  Co.  in  the  sum  of  $12,136.82,  which  had 
been  previously  established  and  allowed  in  the  probate  court 
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as  a  claim  against  Ler  estate^  and  that  the  real  estate  de- 
scribed in  plaintiff's  petition  was  subject  to  the  payment  of 
such  debt  as  should  remain  unpaid  after  proper  applica- 
tion of  all  other  property  of  her  estate,  establishing  a  lien, 
etc.     From  this  decree  the  defendant  appeals. — Affirmed. 

Kenline  &  Roedell,  N.  J.  Lee  and  Emile  8.  Levi,  for 
appellant. 

Lacy,  Brown  £  Lacy,  for  appellee. 

McClain,  C.  J. — ^A  brief  narrative  of  the  relations 
between  the  parties  conemed  in  this  litigation  and  the  cir- 
cumstances under  which  the  alleged  indebtedness  of  Minette 
Levi  to  the  firm  of  James  Levi  &  Co.  was  contracted  will 
serve  as  a  basis  for  the  discussion  of  the  various  questions 
presented  by  counsel. 

Prior  to  1887,  Alexander  Levi  had  had  an  interest  in  a 
retail  mercantile  business  conducted  in  the  name  of  James 
Levi,  who  was  his  nephew  and  son-in-law.'  In  that  year 
Alexander  transferred  his  interest  to  his  son  Eugene,  and 
the  firm  name  became  James  Levi  &  Co.,  and  this  firm  con- 
tinuing to  the  present  time  is  the  sole  creditor  in  whose 
behalf  it  is  now  sought  to  subject  property  conveyed  by 
Minette  Levi  to  defendant  to  the  payment  of  her  debts. 

About  the  year  1883,  Alexander  Levi  distributed  his 
real  property  among  his  children  by  deeds  reserving  to  him- 
self a  life  estate  in  portions  thereof,  and  in*  consequence 
of  this  distribution  his  daughter  Selina,  wife  of  James  Levi, 
his  son  Ous,  a  deaf  mute,  and  his  son  Emile,  defendant 
in  this  action,  acquired  each  a  one-third  interest  in  property 
known  as  the  Levi  Block,  subject  to  the  reserved  life 
estate.  As  a  part  of  this  distribution,  James  Levi  became 
the  owner  of  a  vacant  lot,  on  which  he  erected  a  dwelling 
house,  which  became  the  home  not  only  of  himself  and 
wife,  but  also  of  Alexander  and  Minette  Levi.    For  a  time 
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the  expenses  of  conducting  the  household  were  shared 
jointly,  but  subsequently  some  arrangement  was  made  by 
which  Alexander  paid  board  for  himself  and  wife  at  the 
rate  of  $840  per  year.  From  1887,  when  Alexander  Levi 
ceased  to  have  an  interest  in  the  retail  business,  until 
his  death  in  1893,  he  continued  to  receive  the  inconue  from 
real  property  of  which  he  had  been  the  owner  and  in  which 
he  retained  a  life  interest,  and  also  from  ihe  real  property 
to  which  this  controversy  relates,  known  as  the  Fourth 
street  property,  which  was  not  involved  in  the  distribution 
made  in  1883  and  was  assumed  to  be  his  property,  although 
it  appeared  after  his  death  that  he  had  conveyed  it  to  his 
wife,  Minette,  in  1881.  The  business  of  collecting  this 
income,  and  on  the  other  hand  paying  taxes  and  insurance 
and  making  repairs  as  to  all  these  properties,  was  conducted 
through  the  firm  of  James  Levi  &  Co.,  who  carried 
an  account  with  Alexander  Levi  on  which  he  was  credited 
with  sums  received  and  charged  with  moneys  paid  out  on 
account  of  these  properties,  and  in  this  account  Alexander 
was  charged  annually  with  the  sum  of  $840  for  board  for 
himself  and  wife. 

After  the  death  of  Alexander  Levi,  it  became  known 
that  the  widow  held  the  title  to  the  Fourth  street  property, 
and  that  the  three  children  had  each  a  one-third  interest  in 
the  Levi  Block,  and  thereafter,  the  firm  received  the  rent 
of  the  Fourth  street  property  for  the  widow  and  paid  for 
taxes,  insurance,  and  repairs  thereon,  entering  receipts  and 
payments  on  the  books  of  the  firm  in  an  account  kept  with 
her.  This  defendant  then  represented  to  his  mother  that  he 
had  not  received  his  fair  share  in  the  distribution  of  his 
father's  property  and  secured  with  her  an  arrangement 
that  his  one-third  of  the  taxes,  insurance,  and  repairs  on 
the  Levi  Block  should  also  be  charged  to  her  account  by 
the  firm.  From  time  to  time  the  firm  advanced  sums  of 
money  to  the  widow,  which  were  charged  to  her  account, 
but   for  which   no   receipts   were   taken.      The   firm    also 


Sept.  1912]  Levi  v.  Levi.  301 

charged  to  her  once  each  year  an  item  for  bodrd  to  the 
amount  of  $420,  being  half  the  amount  for  which  Alexander 
Levi  had  been  charged  annually  on  the  books  of  the  firm 
for  the  board  of  himself  and  wife.  The  firm  also  paid 
out  on  her  account  various  contributions  made  by  her  to 
the  support  of  the  rabbi  and  to  the  support  of  relatives, 
including  the*  son  6us,  which  were  also  p^id  out  without 
receipts  being  taken.  The  firm  also  charged  to  her  account 
merchanidse  furnished  to  her  in  its  mercantile  business  and 
paid  various  bills,  for  which,  to  some  extent  at  least,  re- 
ceipts were  taken  and  held  by  the  firm.  The  entries  of 
these  receipts  and  charges  were  made  in  the  regular  course 
of  business  on  the  books  of  the  firm  by  the  members  there- 
of and  by  their  bookkeepers. 

After  the  death  of  Minette  Levi  in  March,  1907,  this 
plaintiff,  who,  as  already  indicated,  was  her  son  and  a  mem- 
ber of  the  firm  of  James  Levi  &  Co.,  was  appointed  her 
administrator,  and  the  firm  filed  with  the  administrator  an 
account  against  decedent  showing  a  balance  due  the  firm  of 
$12,136.87.  -  The  probate  court  appointed  a  special  admin- 
istrator to  examine  this  account,  and  in  due  course  it  was 
approved  and  allowed  by  the  court  as  a  claim  against  the 
estate,  and  it  constituted  the  only  claim  so  filed  and  al- 
lowed. 

Frofn  the  lime  of  the  death  of  Alexander  in  1893 
until  her  own  death  in  1907,  Minette  Levi  was  apparently 
the  owner  of  the  Fourth  street  property  and  had  an  inter- 
est indeterminate  in  value  in  the  estate  of  her  deceased 
husband,  which  remained  unsettled,  and  she  had  no  other 
property.  The  Fourth  street  place  was  worth  from  $20,000 
to  $25,000.  Immediately  after  her  death,  a  deed  of  the 
Fourth  street  place,  secretly  executed  by  her  a  few  months 
after  her  husband's  death  to  this  defendant  and  deposited 
with  the  lawyer  who  drew  it,  was  delivered  to  this  defend- 
ant and  placed  on  record.  This  deed,  absolute  in  form, 
had  attached  to  it  a  memorandum  of  instructions  reciting 
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its  delivery  to  the  lawyer  to  be  kept  and  held  by  him  for 
the  grantee  until  the  death  of  the  grantor,  on  the  happen- 
ing of  which  event  the  deed  was  to  be  delivered  to  the 
grantee  (this  defendant),  his  heirs,  executors,  or  assigns; 
this  memorandum  being  signed  by  the  grantor. 

Substantially  two  questions  were  submitted  to  the 
lower  court  for  determination:  First,  can  the  property  de- 
scribed in  the  deed  last  above  referred  to  be  subjected  in 
the  hands  of  the  defendant  to  the  payment  of  the  account 
of  James  Levi  &  Co.  which  had  been  allowed  by  the  pro- 
bate court  as  a  just  claim  against  the  estate  of  his  mother; 
and  second,  is  there  sufficient  evidence  to  justify  and  re- 
quire the  enforcement  against  the  property  of  the  entire 
amount  of  the  claim  thus  allowed  ? 

I.  It  is  conceded  that  the  conveyance  of  the"  Fourth 
street  property  to  defendant  by  his  mother  was  wholly 
without  consideration  and  voluntary,  and  that  the  firm  of 

James  Levi  &  Co.,  if  an  existing  creditor  of 

I.  Fraudulsnt  '  ° 

c?cditJr'8*^^*"  Minette  Levi  at  the  time  this  voluntary  con- 
dS^ce'orln.  veyance  was  made,  may  enforce  any  valid 
indebtedness,      claim  it  has   agaiust  her  estate  by  causing 

to  be  subjected  to  its  payment  the  property  thus  voluntarily 
conveyed.  That  is  to  say,  if  the  firm  was  a  creditor  wheu 
the  conveyance  was  made,  it  may  have  the  conveyance  set 
aside  and  the  property  subjected  to  the  payment  not  only 
of  that  portion  of  its  claim  which  antedated  the  convey- 
ance, but  also  the  balance  of  its  claim  which  accrued  after 
the  conveyance.  This  is  on  the  general  principle,  not  ques- 
tioned by  counsel  for  appellant,  that  when  a  conveyance  is 
set  aside  at  the  suit  of  a  pre-existing  creditor,  all  creditors, 
whether  antecedent  or  subsequent,  may  come  in  for  the 
satisfaction  of  their  claims.  O'Brien  v.  Stambach,  101 
Iowa,  40. 

Counsel  for  appellant  insist,  however,  that  the  firm  of 
James  Levi  &  Co.  was  not  a  creditor  at  the  time  of 
the  execution  of  the  deed,  and  they  present  a  showing  from 
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the  itemized  accoi^nt  of  the  firm  indicating  a  small  balance 
due  the  firm  at  the  date  of  the  conveyance  with  the  addi- 
tional contention  that,  if  certain  small  credits  omitted  from 
the  account  had  at  that  time  been  given,  there  would  have 
been  a  small  balance  in  favor  of  Minette  Levi.  Without 
an  elaboration  of  details,  the  explanation  of  which  in  the 
evidence  is  rather  complicated  but  to  us  is  satisfactory,  we 
need  to  do  no  more  than  announce  our  conclusion  from  the 
record  that  the  account  is  in  this  respect  correct,  and  that 
at  the  date  of  the  execution  of  the  deed  Minette  Levi  was 
to  the  e:$:tent  of  $100  or  more  indebted  to  the  firm.  The 
uncertainty  as  to  the  amount  is  due  to  the  fact  that  she 
had  not  yet  been  charged  at  the  time  of  her  death  with  the 
item  of  board  for  a  portion  of  the  year.  In  other  words, 
the  account  as  presented,  and  which  we  find  to  be  correct, 
showed  her  indebtedness  to  the  firm  to  be  about  $50,  to 
which  the  firm  would  be  entitled  to  add  a  further  sum  for 
board  accrued  for  a  part  of  the  year  under  the  arrange- 
ment already  explained  by  which  she  was  charged  on  the 
books  of  the  firm  with  the  lump  sum  of  $420  for  board. 
But  without  regard  to  the  question  whether  the  firm 
was  a  creditor  at  the  time  the  voluntary  conveyance  to  de- 
fendant was  executed,  we  think  that  the  firm  may  enforce 

payment  of  its  claim  out  of  the  property  con- 
ance  of  con-      veved  to  defendant  by  secret  deed,  in  view 

'Sy btcdncss'  ^       property  thus  conveyed 

was  substantially  all  the  property  of  the 
grantor,  and  that  the  firm  gave  her  credit  on  account  of 
her  apparent  ownership  of  such  property.  One  who  takes 
title  by  a  secret  voluntary  conveyance  and  allows  his  vendor 
to  remain  in  apparent  ownership  of  the  property  conveyed, 
which  is  in  good  faith  .made  subsequently  the  basis  of  ex- 
tending credit  to  such  grantor,  can  not,  as  against  the  sub- 
sequent creditor  thus  misled,  insist  that  he  has  a  higher 
claim  to  the  projJerty  than  the  creditor.  A  court  of  equity 
will  subject  such  property  to  the  satisfaction  of  the  credit- 
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or's  valid  claim.  This  rule  seems  to  be  so  fundamental 
that  a  reference  to  general  statements  by  text-writers  collect- 
ing the  authorities  bearing  on  the  subject  is  sufficient  See 
Wait,  Fraudulent  Conveyances  (3  Ed.)  375,  419;  14  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  250,  259;  20  Cyc  425. 
.  It  is  immaterial  that  the  vendee  had  no  fraudulent 
intent  in  accepting  the  conveyance.  He  is  not  entitled  to 
give  it  a  fraudulent  effect  by  asserting  his  title  as  against 
a  creditor  who  has  in  good  faith  made  advances  in  reliance 
on  the  apparent  title  of  the  grantor.  Curtis  v.  Lewis,  74 
Conn.  867,  371,  (50  Atl.  878).  And  this  principle  has 
been  specifically  applied  to  cases  where  a  voluntary  con- 
veyance has  been  placed  in  the  hands  of  a  third  person  for 
delivery  to  the  grantee  after  the  grantor's  death.  Rathmell 
V.  Shirey,  60  Ohio  St.  187  (53  N.  E.  1098) ;  Taft  v.  Taft, 
69  Mich.  185  (26  N.  W.  426,  60  Am.  Eep.  291) ;  TFoZ- 
cott  V.  Johns,  7  Colo.  App.  360  (44  Pac.  675). 

We  do  not  regard  it  as  important  on  this  phase  of  the 
case  that  Minette  Levi  should  have  been  advised  that  the 
debit  side  of  her  account  was  growing  faster  than  the 
credit  side.  She  must  be  presumed  to  have  assented  to 
the  account  as  a  whole  if  she  was  properly  chargeable  with 
the  various  items.  We  do  not  stop  therefore  to  consider 
the  question  whether  testimony  of  the  members  of  the  firm 
that  she  assured  them  the  account  wouy  Tbe  paid  was  ad- 
missible, in  view  of  the  statute  relating  to  communications 
and  transactions  with  a  deceased  person.  It  seems  to  us 
equally  immaterial  whether  the  defendant  was  aware  of 
the  growth  of  the  account  against'  his  mother.  If  he  al- 
lowed the  property  to  remain  in  his  mother's  name  as 
apparent  owner,  and '  the  firm  in  reliance  upon  such  ap- 
parent ownership  extended  credit  to  her,  he  is  in  no  situa- 
tion to  say  that  he  was  not  aware  of  credit  being  extended. 
But  if  it  were  necessary  to  reach  a  conclusion  as  to 
defendant's  knowledge  of  the  accruing  account  against  his 
mother,  we  should  have  no  hesitation,  under  the  evidence, 
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in  finding  that  he  had  at  least  sufficient  knowledge  of  the 
circumstances  to  put  him  on  inquiry  as  to  the  fact,  if  the 
fact  itself  were  material.  The  members  of  the  firm  testi- 
fied that  from  time  to  time  defendant  looked  over  the 
books  of  the  firm  and  noticed  the  tax  receipts  and  charges 
for  insurance  which  the  firm  was  entering  on  its  books  as 
against  his  mother.  He  certainly  must  be  presumed  to 
have  been  aware  of  the  fact  that  the  firm  was  charging  to 
his  mother  the  taxes  and  insurance  on  his  one-third  of  the 
Levi  Block,  for  he  testifies  that  he  had  an  arrangement  with 
his  mother  by  which  this  should  be  done. 

Our  conclusion  therefore  is  that  whatever  just  account 
James  Levi  &  Co.  had  against  Minette  Levi  at  the  time  of 
her  death  may  now  be  properly  enforced  as  a  charge 
against  the  land  deeded  by  her  to  the  defendant  The 
court  made  provision  in  its  decree  that  any  assets  of  her 
estate  be  first  applied  to  the  satisfaction  of  the  indebted- 
ness, and  of  these  provisions  no  complaint  is  made. 

11.  In  regard  to  the  correctness  of  the  account  as  a 
whole,  one  of  the  contentions  for  appellee  is  that  the  reg- 
ular allowance  and  establishment  of  the  claim  against  the 

administrator    is   prima   (facie    proof    of    its 

3.  Sah£:  estates  ^  •xii'j^  x  ^ 

of  decedents:     corrcctncss  as  against  defenaant,  grantee  oi 
of  claims;         the  deccdeut.     But  this  court  seems  to  have 

effect. 

held   otherwise   in   the   case   of   Milbum   v. 

East,  128  Iowa,  101.     Defendant,  as  one  of  those  entitled 

to  participate  in  the   distribution  of  his  mother's  estate, 

might,  no  doubt,  have  appeared  and  resisted  the  allowance 

of  the  claim;  but  his  failure  to  do  so  would  not,  in  our 

judgment,  preclude  him  from  questioning  the  validity  of 

the  claim  after  it  was  allowed  by  the  probate  court,  when 

it  was  sought  in  this  proceeding  to  subject  to  the  payment 

of  such  claim  the  real  estate  which  the  defendant  claimed 

title   to  under  a   deed   executed  before   the   death   of  his 

mother.     This  seems  to  have  been  the  view  of  the  trial 

court,  for  it  proceeded  to  *  take  testimony  as  to  the  validity 
Vol.  156  Ia,— 2a 
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of  the  claim,  and  we  shall  deal  with  the  question  on  the 
evidence  as  though  it  were  a  question  now  for  original 
determination  as  between  the  creditor  and  this  defendant. 
Looking  at  the  account  as  a  whole,  'We  find  that  it 
covers  the  entire  period  of  fourteen  years  from  the  death 
of  Alexander  Levi  to  the  death  of  Minette  Levi ;  that  it 
shows  credit  items  entered  from  month  to  month  in  the 
aggregate  of -$21,857.47,  which  are  explained  by  the  testi- 
mony of  the  members  of  the  firm  as  being  the  rents  re- 
ceived on  the  property  to  which  this  controversy  relates, 
and  there  is  no  contention  for  defendant  that  all  the  rentals 
from  that  property  down  to  the  end  of  the  year  1905  are 
not  credited  to  Minette  Levi  as  cash  received  by  the  firm 
for  her.  It  appears  that  after  1905  the  defendant  collected 
these  rents  for  his  mother.  On  the  other  hand,  debit  items 
for  the  fourteen  years  aggregate  $33,995.34;  and,  roughly 
dividinjg  these  items  into  groups,  it  appears  that  about 
$10,000  was  for  money  paid  out  by  the  firm  for  taxes,  in- 
surance, and  repairs  on  the  property  of  Minette  Levi  and 
on  account  of  defendant's  one-third  interest  in  the  Levi 
Block  under  the  arrangement  already  referred  to.  So  far 
as  taxes  paid  are  included  in  this  aggregate  sum,  receipts 
therefor  were  introduced  in  evidence,  showing  payment 
thereof  by  the  firm.  There  are  also  some  receipts  for  in- 
surance of  the  property  of  Minette  Levi  and .  also  for  the 
Levi  Block  paid  the  firm;  one-third  of  the  amount  of 
the  insurance  paid  on  the  Levi  Block  being  charged  to  the 
account  of  Minette  Levi.  The  items  of  taxes,  insurance, 
and  repairs  charged  to  Minette  Levi  on  account  of  defend- 
ant's one-third  interest  in  the  Levi  Block  amount  to  more 
than  $5,000. '  The  total  of  items  for  merchandise  purchased 
by  Minette  Levi  of  the  firm  and  charged  to  her  account  is 
slightly  in  excess  of  $700;  the  aggregate  of  items  for  each 
year  being  transferred  from  the  general  books  of  the  firm 
showing  sales  of  merchandise  to  the  general  account  of 
Minette  Levi.     Items  for  bills  paid  on  account  of  the  son 
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Gus.  at  the  direction  of  his  mother  and  charged  to  her 
account  exceed  in  their  aggregate  $2,000.  Items  of  bills 
paid  for  defendant  by  his  mother's  direction  exceed  in 
their  aggregate  $1,300.  The  only  other  considerable  group 
of  items  which  can  be  conveniently  lumped  together  con- 
sists of  the  annual  charge  to  Minette  Levi  of  $420  per 
year  as  board;  that  amount  being  charged  to  her  account 
once  each  year  and  credited  on  the  account  of  James  Levi. 
The  total  for  board  was  therefore  nearly  $6,000. 

Taking  the  account  as  a  whole,  the  first  question  is 
whether  the  entries  on  the  books  of  the  firm  constitute 
competent  evidence  of  charges   against  Minette  Levi.      It 

appears  that  the  entries  were  made  in  regular 
firm  book!        accouiit  books  bv  members  of  the  firm  and 

of  account.  ,  , 

by  its  clerks.  The  handwriting  in  which 
the  entries  were  made  is  identified  in  the  evidence 
as  being  that  of  the  partners  and  of  persons  who  were 
regularly  acting  as  clerks  in  their  employ.  One 
of  these  clerks  died  before  the  trial,  and  his  hand- 
writing was  sufficiently  proven.  The  entries  ,made  by 
members  of  the  firm  and  by  other  clerks  were  identified  by 
their  own  testimony.  There  is  no  question,  therefore,  as 
to  the  competency  of  the  account  books  to  prove  these  items 
of  charge  against  Minette  Levi,  save  that,  as  is  contended, 
the  books  of  the  firm  carrying  on  a  mercantile  business  are 
not  competent  to  prove  items  of  moneys  loaned  or  advanced. 
On  this  question  we  are  referred  to  several  decisions  of 
this  court  to  the  eflFect  that  charges  for  money  paid  and 
money  leAt  can  not  be  proved  by  the  books  of  account  of 
the  party  oflfering  them  unless  he  is  engaged  in  some  gen- 
eral business  involving  the  payment  of  money  on  account 
such  as  the  business  of  banking.  Veiths  v.  Hagge,  8  Iowa, 
219;  Sldan  v.  Ault,  8  Iowa,  229;  Cummins  v.  Hull's 
AdmW,  35  Iowa,  253;  Orcutt  v.  Hanson,  70  Iowa,  604; 
Young  v.  Jones,  8  Iowa,'  219.  But  so  far  as  the  firm  was 
carrying  on  the  business  of  collecting  rents  for  Minette  Levi 
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and  dispensing  under  her  direction  the  money  thus  collected, 
it  was  not  carrying  on  simply  a  mercantile  business^  but  was 
acting  as  her  financial  agent,  and  we  think  that  entries  in 
its  books  made  in  the  ordinary  course  of  business,  showing 
charges  for  moneys  advanced  or  expended  on  her  account, 
were  competent  evidence  as  against  her,  and  therefore  as 
against  defendant  in  this  action.  The  views  of  the  court 
expressed  in  the  cases  just  cited  support  this  conclusion* 

In  the  case  of  Veiths  t\  Hagge,  supra,  the  question 
whether  entries  of  charges  in  account  books  are  admissible 
in  evidence  is  made  to  depend  on  whether  they  appear  to 
have  been  made  in  the  ordinary  course  of  business;  and  in 
Young  v.  Jones,  supra,  it  is  said  that,  if  the  payment  or 
loan  of  money  constitutes  in  any  just  sense  the  ordinary 
business  of  the  person  in  whose  books  charges  for  money 
paid  are  found,  he  may  justly  claim  the  right  to  prove 
them  by  his  books.  In  Orcult  v.  Hanson,  supra,  it  appeared 
that  the  party  whose  books  were  introduced  in  evidence  was 
engaged  in  the  real  estate,  general  brokerage,  and  discount 
business,  and  the  business  of  loaning  money,  and  that  his 
books  showed  a  continuous  dealing  with  others  as  a  money 
broker,  and  that  the  character  of  the  business  with  the 
party  against  whose  estate  it  was  sought  to  establish  an 
account  for  money  advanced  to  him  was  that  of  loaning 
money  and  advancing  money  for  him,  and  the  entries  of 
sums  of  money  loaned  and  advanced  were  held  to  be  com- 
petent. Under  our  statute  (Code,  section  4623),  books  of 
account,  to  be  admissible  in  evidence  against  the  party 
sought  to  be  charged  thereby,  "must  show  a  continuous 
dealing  with  persons  generally  or  several  items  of  charge 
at  different  times  against  the  other  party  in  the  same  book 
or  set  of  books."  The  other  requirements  of  the  statute 
having  been  met  in  this  case,  we  reach  the  conclusion  that 
the  books  of  the  firm  offered  in  evidence  were  admissible 
to  show  charges  for  money  paid  to  Minette  Levi  or  paid 


Sept.  1912]  Levi  v.  Levi.  809 

to  others  on  her  account  or  at  her  direction;  the  entries 
having  been  made  in  the  ordinary  course  of  a  business  for 
the  firm  carried  on  outside  of  its  mercantile  business 
and  as  the  financial  agent  of  the  person  charged.  The  books 
being  properly  identified,  and  entries  being  shown  to  be 
made  in  the  ordinary  course  of  business,  the  books  them- 
selves constituted  competent  evidence  of  the  facts  disclosed 
as  to  money  paid  to  or  on  account  of  Minette  LevL  State 
V.  Brady,  100  Iowa,  191. 

As  to  particular  items  of  charge,  the  propriety  of  which 
is  questioned  by  the  appellant,  we  shall  indulge  in  but 
slight  elaboration.  It  appears  that  in  1894  and  1895, 
Minette  Levi  took  a  trip  abroad  with  her  son  Eugene, 
the  total  expense  of  which  for  both  of  them  amounted  to 
about  $4,000,  and  that  on  their  return  Eugene  Levi  caused 
to  be  charged  on  the  books  against  his  mother  and  credited 
on  the  firm's  books  in  his  favor  the  sum  of  $1,000,  to  cover 
expenses  of  her  treatment  for  an  injury  resulting  from  an 
accident,  the  sums  paid  out  on  her  account  for  presents 
which  she  brought  back  for  defendant  and  others  of  her 
relatives,  and  like  matters.  So  far  as  we  can  ascertain 
from  the  record,  the  item  of  charge  was  reasonable  and 
the  entry  on  the  books  admissible  for  the  purpose  of  estab* 
lishing  a  proper  charge  against  her.  It  appears  that  about 
$200  was  paid  out  and  charged  to  Minette  Levi's  account 
at  various  times  for  Christmas  and  birthday  presents  to 
the  children  of  James  and  for  school  tuition  on  account 
of  one  of  his  sons.  These  items  are  sufficiently  proven  by 
the  entries  made  under  the  principles  already  announced. 
It  appears  that  several  small  sums  of  money  were  charged 
on  the  account  as  having  been  paid  to  her,  although  the 
money  in  these  instances  was  given  to  the  children  of  James 
Levi  to  be  taken  to  her.  There  is  nothing  in  the  record  to 
impeach  the  good  faith  of  these  transactions.  The  items 
last  above  enumerated  are  specifically  referred  to  here  for 
the  reason  that  they  are  made  the  basis  of  the  claim  that 
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the  finxx  does  not  come  into  court  with  clean  hands,  being 
chargeable  with  the  perversion  of  the  funds  of  Minette 
Levi.  In  the  absence  of  any  evidence  that  these  transac- 
tions  were  not  in  good  faith,  we  would  not  be  justified  in 
refusing  relief  as  to  the  entire  account  to  4;he  firm. 

It  is  also  said  in  this  connection  that  Eugene  Levi  had 
funds  of  his  father's  estate  in  his  hands  for  which  he  had 
not  accounted  as  administrator  of  his  estate.     But,  as  to 

these  funds,  the  defendant  is  fully  protected 
faith  entries:     by  a  provisiou  in  the  decree  requiring  that 

they  be  applied  on  the  account.  Surely,  a 
mere  failure  on  the  part  of  Eugene  Levi  without  demand 
from  his  mother  to  specifically  distribute  the  estate  of  his 
father  and  turn  over  to  her  such  sum  as  she  might  be  en- 
titled to  receive  could  not  be  charged  to  the  firm  as  bad 
faith  defeating  the  recovery  of  its  just  account. . 

On  the  whole,  it  is  sufiicient  to  say  with  reference  to 
the  account  that  it  is  proven  by  competent  evidence,  and 
that  no  items  thereof  are  so  far  impeached  as  to  require 
their  disallowance.  The  trial  court  had  before  it  not  only 
the  account  itself,  but  the  testimony  of  witnesses  taken  in 
great  detail  with  reference  to  specific  items,  and  large 
amounts  paid  for  taxes,  for  insurance,  and  for  bills  pre- 
sented by  third  persons  against  Minette  Levi  and  this  de- 
fendant are  shown  by  receipts  to  have  been  paid  out  by  the 
firm.  We  find  no  occasion  for  diminishing  the  amount 
of  the  account  as  allowed  by  the  trial  court. 

The  preceding  discussion  covers  all  of  the  objections 
made  in  behalf  of  defendant  to  the  allowance  of  the  claim 
as  a  charge  on  the  property  received  by  him  from  his 
mother.  Further  elaboration  of  details  would  be  of  no 
benefit  to  the  defendant. 

We  reach  the  conclusion  that  the  decree  of  the  trial 
court  was  correct,  and  it  is — Affirmed. 
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Pleas    Stabb,    Appellee,    v.    Chicago,    Bublington    & 
QuiNOY  Raileoad  Company,  Appellant. 

Carriers  of  passengers:  disorderly  conduct:  negligence:  evidence. 
It  is  the  duty  of  a  railway  company  to  exercise  care  for  the 
safety  of  its  passengers;  and  where  an  intoxicated  person  enters 
a  train  an'H  his  presence  is  known  to  the  trainmen  it  becomes 
their  duty  to  prevent  such  person  from  assaulting  and  injuring 
another  passenger.  The  evidence  in  this  case  is  held  to  require 
submission  of  defendant's  negligence,  through  failure  of  the  train- 
men to  protect  plaintiff  from  the  assault  of  an  intoxicated  pas- 
senger, and  to  justify  a  finding  of  negligence  in  that  regard. 

Appeal    from    Appanoose    District    Court. — Hon.    D.    M. 

Anderson,  Judge. 

Fbiday,  June  7,  1912. 

Action  at  law  to  recover  damages  for  personal  injury. 
Verdict  and  judgment  for  plaintifiF,  and  defendant  appeals. 
— Affirmed. 

Frank  S.  Payne,  and  Miles  £  Steele,  for  appellant. 

Wilson  &  Smith,  and  W.  F.   Garrett,  for  appellee. 

Weaver,  J. — The  plaintiff  was  a  passenger  upon  de- 
fendant's train  going  from  Carrolton,  Mo.,  to  Moulton, 
Iowa.  lie  alleges  that  among  the  passengers  upon  said 
train  were  several  who  were  intoxicated  and  quarrelsome; 
and  that  during  that  journey  said  persons,  without  cause 
or  provocation,  attacked,  beat,  bruised,  and  injured  him. 
He  further  alleges  that  said  wrongful  assault  was  witnessed 
by  the  conductor  and  brakeman  in  charge  of  th^  train, 
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who^  in  yiolation  of  their  duty  to  protect  him  against  such 
abuse  and  injury,  failed  to  interfere  in  any  manner  with  his 
assailants,  or  to  keep  or  enforce  order  upon  the  train;  and 
that  by  reason  of  such  neglect  and  failure  of  duty  on  the 
part  of  said  trainmen,  he  sustained  severe  injuries,  for  which 
he  demands  compensation  in  damages.  The  defendant 
denies  the  charges  made  in  the  petition.  The  issues  were 
tried  to  a  jury,  resulting  in  verdict  and  judgment  for  plain- 
tiff for  $1,000. 

T^ere  was  evidence  upon  which  the  jury  could  properly 
find  that  plaintiff,  with  a  yoimger  companion,  named  Horn, 
took  passage  upon  defendant's  train  moving  north  in  the 
direction  of  Moulton.  They  were  sober  and  quiet,  and,  so 
far  as  appears,  exhibited  a  decent  degree  of  decorum.  At 
the  town  of  Unionville,  one  Guffey,  with  two  or  three 
others,  boarded  the  train.  Guffey,  at  least,  was  visibly 
under  the  influence  of  liquor,  and  soon  proceeded  to  make 
a  nuisance  of  himself  by  walking  up  and  down  the  aisle 
trying  to  persuade  others  to  drink  with  him,  or  to  engage 
in  a  game  of  craps.  Among  others,  he  accosted  the  young 
man  Horn,  who  was  with  plaintiff,  and,  being  refused  and 
taking  offense  at  some  remark  made  by  Horn,  struck  him. 
Thereupon  plaintiff  arose  and  said  to  Guffey:  "If  the  boy 
don't  want  to  gamble  with  you,  let  him  alone,"  and  as 
he  took  his  seat  was  at  once  attacked  by  Guffey.  After 
some  struggle,  Guffey's  friends  took  him  aside  and  en- 
deavored to  quiet  him ;  but  he  soon  broke  away  and  renewed 
his  assault  upon  the  plaintiff.  The  latter  fell  over  a  car 
seat,  or  was  knocked  down,  where  he  was  struck  or  kicked 
in  the  face  and  upon  the  body,  receiving  sever  and  painful 
injuries.  There  is  also  evidence  to  the  effect  that  the  con- 
ductor and  brakeman  came  into  the  car  about  the  time  the 
assault  was  made,  or  while  the  struggle  was  in  pro- 
gress, but  did  not  attempt  to  assist  or  protect  the  plaintiff. 
The  conductor  was  not  a  witness  on  the  trial.  The  brake- 
man  admits  that  he  came  into  the  car  during  the  assault 
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upon  plaintiff,  and  says  the  extent  of  his  effort  to  interfere 
was  to  walk  in  that  direction  and  call  to  two  of  the  pas- 
sengers "to  separate  them."  Some  of  the  details  above 
mentioned  are  the  subject  of  dispute  between  witnesses; 
but  .the  jury  were  fully  justified  in  finding  that  the  assault 
upon  the  plaintiff  was  brutal  in  the  extreme,  and  was  not 
induced  by  any  misconduct  on  his  part. 

Counsel  for  appellant  say  all  this  may  be  true;  but 
there  is  no  evidence  upon  which  negligence  can  be  charged 
against  the  defendant  or  its  trainmen.  We  do  not  so  read 
the  record.  Guffey  was  noticeably  intoxicated  when  he 
boarded  the  train,  and  this  was  seen  by  the  brakeman;  and 
his  conduct  during  the  whole  course  of  the  trip  was  such 
as  should  have  attracted  the  attention  and  met  with  the 
effective  protest  and  interference  of  the  men  whose  business 
it  was  to  care  for  tlie  safety  of  the  passengers.  If  some 
of  the  witnesses  are  to  be  believed,  both  the  conductor  and 
the  brakeman  actually  witnessed,  a  material  part  of  the 
affair  without  the  slightest  attempt  to  exert  their  authority 
to  enforce  peace  and  good  order.  The  brakeman  himself, 
as  we  have  seen,  being  present,  limited  his  efforts  in  that 
line  to  an  exhortation  to  some  of  the  passengers  to  inter- 
fere and  do  that  which  he  himself  should  have  been  quick 
to  do.  True  some  of  plaintiff's  testimony  is  contradicted, 
and  some  inconsistencies  are  developed  between  statements 
on  the  witness  5tand  and  statements  made  elswhere;  but 
the  credibility  of  the  witnesses  and  the  weight  of  their 
testimony  were  for  the  jury  alone. 

The  duty  of  a  carrier  of  passengers  to  exercise  caroi 
for  their  protection  against  injury  is  too  well  settled  to 
justify  argument.  The  verdict  in  this  case  is  that  there 
was  a  failure  of  duty  in  this  respect  on  the  part  of  the 
defendant;  and,  in  our  judgment,  the  testimony  affords 
ample  support  for  the  finding.  Certainly  there  was  no  such* 
lack  of  evidence  as  to  call  for  a  directed  verdict.  That  the 
jury  was  not  in  any  way  confused  as  to  the  question  before 
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it  was  shown  by  their  answers  to  several  interrogatories 
submitted  to  them  at  defendant's  request.  The  record  in 
this  respect^  as  shown  in  appellant's  abstract^  is  as  follows: 

Before  argument  of  counsel  to  the  jury  had  commenced, 
the  defendant  requested  the  court  to  ask  the  jury,  in  writing, 
to  find  especially  upon  certain  questions  of  fact  to  be 
answered  by  the  jury  in  writing,  which  questions  of  fact 
were  in  writing,  and  were  submitted  to  the  attorneys  for 
the  plaintiff  before  argument  to  the  jury  had  commenced. 
That  upon  the  giving  of  the  charge  and  instructions  by  the 
court  to  the  jury  the  court  then  submitted  said  questions 
in  writing  to  the  jury,  and  which  questions  were  in  words 
and  figures  as  follows,  to  wit:  '(1)  Was  there  any  con- 
duct of  Ollie  Guffey  on  the  train,  prior  to  the  trouble  be- 
tween said  Guffey  and  the  witness  Ed  Horn,  from  which 
the  employees  in  charge  of  the  train  in  question,  in  the 
exercise  of  due  and  proper  care,  ought  reasonably  to  have 
anticipated  that  said  Guffey  was  likely  to  make  an  assault 
on  any  of  the  passengers  on  the  train?  (2)  If  you  answer 
the  foregoing  interrogatory  aflSrmatively,  then  state  what 
said  conduct  was/  When  the  jury  returned  its  verdict 
into  court,  it  also  returned  into  court  said  questions,  with 
its  answers  thereto,  in  writing,  and  which  answers  of  the 
jury  were  as  follows:  To  question  1,  the  jury  answered, 
*Yes,'  and  to  question  2  the  jury  answered  in  the  following 
words,  to  wit:  'Ollie  Guffey  was  drunk,  disorderly,  boister- 
ous, walking  up  and  down  the  aisle,  using  profane  and 
vulgar  language,  and  urging  several  of  the  passengers  to 
drink  and  play  craps  with  him.' 

With  these  findings,  all  of  which  have  support  in  the 
record,  there  is  little  room  left  for  the  claim  that  the  court 
should  have  held,  as  a  matter  of  law,  that  the  defendant 
was  chargeable  with  no  negligence  in  the  premises. 

The  appellant  has  assigned  error  upon  the  giving  of 
certain  instructions  and  the  refusal  to  give  others  requested ; 
but,  in  so  far  as  the  points  made  state  correct  propositions 
•of  law,  they  were  sufficiently  covered  by  the  court's  charge 
to  the  jury. 

Upon  other  questions  thus  raised,  we  are  cited  to  no 
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authority;  and  the  discussion  has  little  direct  application 
to  the  concrete  questions  of  fact  upon  which  the  decision 
of  this  appedl  must  turn. 

We  find  no  error  in  the  record^  and  the  judgment  be- 
low is — Affirmed. 


F.  W.  Bampton,  Appellant,  v.  G.  L.  Dobson,  Treasurer 

of  Polk  County,  Iowa,  Appellee. 


LAND  CONTRACTS.    A  Written  agreement  to  purchase  real 

1  property  and  to  pay  therefor  a  stated  sum  at  specified  times,  a 
.  portion  of  which  was  paid  on  the  execution  of  the  agreement, 

and  with  right  of  forfeiture  in  case  of  default,  constitutes  a 
binding  contract  which  is  taxable  to  the  vendor,  and  is  not  a 
mere  option  to  purchase.  The  agreement  in  this  case  as  written 
and  under  the  construction  placed  upon  it  by  the  parties  at  the 
trial  is  held  to  constitute  an  enforceable  contract. 

Same:     option  agreements.     An  option  to  purchase  real  estate  is 

2  not  a  sale,  nor  is  it  an  agreement  to  sell;  but  is  simply  a  con- 
tinuing offer,  which  must  be  accepted  before  it  will  become  an 
enforceable  contract. 

Evans,  J.,  dissenting. 

Appeal  from  Polk  District  Court. — ^Hon.  Lawrence  Db 

Oraff,  Judge. 

■ 

Saturday,  June  8,  1912. 

This  is  an  appeal  from  an  assessment  of  omitted 
moneys  and  credits.  Plaintiff  was  assessed  by  the  treasurer 
of  Polk  County  with  omitted  credits  to  the  amount  of  about 
$15,000,  and  from  such  assessment  appealed  to  tlie  district 
court.  Upon  trial  in  that  court  the  assessment  was  con- 
firmed, and  plaintiff  appeals. — Affirmed. 

W.  L.  Smith  and  E.  P.  Hudson,  for  appellant. 

Hewitt,  Miller  &  Wallingford,  for  appellee. 
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DsEMER,  J. — ^The  land  contract  upon  which  the  assess* 
ment  was  based  was  entered  into  between  Rampton,  party 
of  the  first  part,  and  Milne  &  Milne,  party  of  the  second 

part,  on  October  29,  1907.  •  It  is  an  ordinary 

•    Taxatiom  * 

land  con-"         contract   for   the   sale    of   certain,  lands    in 

Benton  county,  Iowa,  for  the  agreed  con- 
sideration of  $34,560;  the  agreement  of  the  first  parties 
being  to  sell  to  the^  parties  of  the  second  part  on  perform- 
ance of  the  agreements  of  said  second  parties  by  good  and 
suflScient  warranty  deed  the  premises  described.  The  agree- 
ment of  the  second  parties  was  as  follows : 

And  the  said  party  of  the  second  part  in  consideration 
of  the  premises,  hereby  agree  to  and  with  the  party  of  the 
first  part  to  purchase  all  his  right,  title  and  interest  in 
and  to  the  real  estate  above  described  for  the  sum  of  thirty- 
four  thousand  five  hundred  sixty  dollars,  and  to  pay  said 
sum  therefor  to  the  party  of  the  first  part,  his  heirs,  or 
assigns  as  follows:  Nine  hundred  00-100  dollars  on  the 
execution  of  this  agreement,  and  the  party  of  the  first  part 
hereby  acknowledges  receipt  of  the  same.  Thirty-three 
thousand  six  hundred  sixty  dollars  in  two  payments,  to  wit: 
First  payment,  1st  day  of  March,  1908,  $28,660.00  cash, 
and  by  assuming  a  mortgage  of  $5,000.00  now  against  the 
premises  with  interest  thereon  from  March  1,  1908,  all  sub-, 
jecb  to  a  lease  between  first  party  and  Powell  Bros.,  expir- 
ing Mardh  1,  1909,  which  is  to  assign  to  second  parties  on 
March  1,  1908,  with  rent  notes  for  the  year  1908.  Second 
party  will  insure  the  buildings  on  the  premises  and  if  build- 
ings should  be  damaged  or  destroyed  by  fire  prior  to  March 
1,  1908,  second  party  shall  be  entitled  to  insurance  collected 
and  shall  accept  same  in  full  of  damages  done  to  premises. 

With  interest  from  this  date  at  the  rate  of  per  cent 

per  annum  on  all  sums  as  shall  remain  unpaid,  until  all  is 
paid,  payable  at  Dysart  Savings  Bank,  Dysart,  Iowa. 

And  the  agreement  further  provides: 

« 

And  it  is  expressly  agreed  by  and  between  the  parties 
hereto  that  the  time  and  times  of  payment  of  said  sums  of 
money,  interest,  and  taxes  as  aforesaid  is  the  essence  and  im* 
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portant  part  of  the  contract,  and  that  if  any  default  is 
made  in  any  of  the  payments  or  agreements  above  men- 
tioned to  be  performed  by  the  party  of  the  second  part  ia 
consideration  of  the  damage,  injury  and  expense  thereby  re- 
suiting  or  that  may  be  incurred  by  or  to  the  party  of  the 
first  part  hereby,  ,this  agreement  shall  be  void  and  of  no 
effect,  and  the  party  of  the  second  part  shall  have  no  claim 
in  law  nor  equity  against  the  party  of  the  first  part,  nor  to 
the  above-mentioned  real  estate,  nor  any  part  thereof;  and 
any  claim,  or  interest,  or  right,  the  party  of  the  second 
part  may  have  herejimder  up  to  that  time  by  reason  hereof 
or  if  any  payments  and  improvements  made  hereunder, 
shall,  on  all  such  default,  cease  and '•determine,  and  become 
forfeited,  without  any  declaration  of  forfeiture,  re-entry, 
or  any  act  of  the  party  of  the  first  part.  And  if  the  party 
of  the  second  part  or  any  other  person  or  persons,  shall  be  in 
possession  of  said  real  estate,  or  any  part  thereof,  he  or 
they  will  peaceably  remove  therefrom,  or  in  default  thereof, 
he  or  they  may  be  treated  as  tenants  holding  over  unlaw- 
fully after  the  expiration  of  a  lease,  and  may  be  ousted 
and  removed  as  such.  But  if  such  sums  of  money,  interest, 
and  taxes  .are  paid  as  aforesaid,  promptly  at  the  times 
aforesaid,  the  party  of  the  first  part  will,  on  receiving  said 
money  and  interest,  execute  and  deliver,  at  his  own  cost 
and  expense,  a  warranty  deed  of  said  premises  as  above 
agreed.     Possession  reserved  until  March  1,  1909. 

On  the  face  of  it,  this  contract  was  taxable  as  moneys 
and  credits  under  a  long  line  of  authorities.  See  Talley  v. 
Brorvn,  146  Iowa,  360,  and  cases  cited.  But,  to  avoid  its 
listing  for  taxation,  Bampton  and  one  of  the  Milnes  took 
the  stand  and  gave  testimony  which  it  is  claimed  shows 
that  the  contract  was  not  taxable  because  it  was  a  mere 
option.  That  we  may  have  the  testimony  before  us,  we  here 
quote:     Bampton  testified,  in  substance: 

Made  a  contract  with  Mr.  Milne  to  sell  the  farm  the 
1st  of  March.  $900  was  paid.  Q.  In  case  of  nonpayment 
of  the  purchase  price  the  1st  of  March,  what,  if  anything, 
was  to  happen  ?  A.  I  was  to  still  hold  the  farm.  Q.  This 
money  that  was  to  be  paid,  what  was  to  be  done  with  that? 
A.  It  was  to  be  forfeited.    ...    At  tbe  time  of  signing 
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the  contract  to  sell  the  farm  to  Q.  H.  Milne  and  J.  S.  Milne^ 
$900  was  paid.  The  balance  was  paid  according  to  the 
terms  of  the  contract  shortly  after  March  1,  1908,  and  deed 
was  executed  to  these  parties  in  March,  1908.  •  .  .  I 
paid  the  taxes  on  the  farm  for  1906  and  1907.    Mr.  Milne 

^  paid  the  taxes  for  1908  which  became  due  January  1, 
1909.  He  took  possession  of  the  farm  in  March,  1908,  after 
the  deal  was  closed  up.  .  .  •  The  place  had  been  in- 
sured, and  just  run  out,  and  I  told  him  it  would  not  pay 
me  to  get  it  insured.  I  was  responsible  for  the  building 
up  to  the  1st  of  March,  because  I  owned  the  fann  up  to 
the  1st  of  March.  I  supposed  if  the  buildings  burned  he 
would  not  want  to  take  the  farm  without  me  losing  the 
buildings.  I  supposed  he  expected  to  take  it.  .  .  .  Q.  Do 
you  wish  the  court  to  understand  that  Milne  and  his 
brother  and  yourself  entered  into  a  contract  in  good  faith, 
which  provided  in  substance  that  you  were  to  receive  from 
Milne  the  sum  of  $900  that  you  were  to  keep,  that  you 
were  to  give  them  any  and  all  right  that  you  might  have 
in  the  proceeds  of  the  insurance  policy  on  the  premises  if 
the  improvements  would  burn  prior  to  the  1st  day  of  March, 

.  1908,  and  after  the  signing  of  the  contract,  and  that  you  at 
the  same  time  would  have  no  right  under  the  contract  to 
compel  Mr.  Milne  or  his  brother  to  carry  out  the  provisions 
of  them  if  they  didn't  want,  to  ?  A.  Provisions  of  taking  the 
place?  Q.  Yes.  A.  No,  I  could  not  compel  them  to  take 
the  place.  Q.  That  is  what  you  wish  the  court  to  under- 
stand? A.  Yes,  sir.  Q.  You  were  to  keep  the  $900  in 
that  event  and  not  give  them  any  part  of  it?  A.  That, 
according  to  contract.  Q.  They  were  willing  to  give  you 
$900  simply  for  the  right  to  buy  on  March  1,  1908  ?  A. 
Yes,  sir.  Q.  Without  any  rebate  if  they  decided  not  to 
buy?  A.  Yes,  sir.  I  came  right  homo  and  never  saw  the 
Milnes  until  I  went  back  the  1st  of  March.  .  .  .  Re- 
ceived the  purchase  price  on  the  farm  on  the  1st  of 
March  or  thereabout,  A.  D.  1908. 

Milne  gave  this  testimony: 

My  brother  and  I  bought  Mr.  Hampton's  farm  October 
29,  1907,  made  the  first  arrangements  for  the  purchase  at 
Dysart.  Found  Mr.  Rampton  at  his  sister's  at  Dysart, 
talked  the  matter  over  there,  and  went  uptown  and  drew 
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up  the  contract.  Henry  Mohler,  cashier  of  the  Savings 
Bank,  drew  up  the  contract.  .  .  .  Q.  What  was  said  or  what 
was  your  understanding,  in  regard  to  this  $900  that  was 
paid,  in  case  you  failed  to  make  further  payments  the  1st 
of  March?  A.  The  way  I  took  it,  we  was  to  lose  it  if  we 
didn't  make  the  terms.  Q.  You  was  to  lose  it?  A.  That 
is  the  way  I  had  it  figured  out.  Q.  And  if  you  made  the 
payment  according  to  the  terms,  that  was  to  apply  on  the 
purchase  price  of  the  farm?  A.  Yes,  sir.  We  got  posses- 
sion of  the  farm  March  3,  1908,  when  we  got  the  deed. 
We  paid  the  money  and  got  the  deed  March  3,  1908.  Ramp- 
ton paid  the  taxes  due  the  1st  of  January,  A.  D.  1908. 
The  place  was  rented  for  a  year  and  we  got  possession  sub- 
ject to  the  one  year  lease.  .  .  .  We  talked  over  the 
terms  first  at  the  house,  and  then  with  Henry  Mohler 
when  he  drew  the  contract.  $900  was  paid  cash;  the 
balance,  the  following  March.  Did  not  have  the  money  on 
hand  to  pay  for.  the  farm.  TVe  borrowed  a  good  part  of 
it.  W^e  made  arrangement  to  borrow  the  money  to  pay 
for  the  farm  along  in  Febniary.  Did  not  make  any  ar 
rangement  in  October,  November,  or  December.  Did  not 
ask  anybody  to  loan  u«  money  at  that  time.  Q.  When  you 
signed  this  contract,  you  agreed  to  it,  didn't  you,  to  buy 
the  farm?  A.  In  one  way  we  did;  if  we  could  not  meet 
it,  we  had  a  right  to  forfeit  that.  Q.  I  am  asking  if  in 
the  contract  you  did  not  agree  to  buy  the  farm,  and  didn't 
Mr.  Rampton  agree  to  sell  the  farm  to  you?  A.  Yes,  he 
did;  but  at  the  same  time  we  had  a  right  to  forfeit.  Q.  I 
am  asking  if  you  did  not  agree  to  buy  it  by  signing  the 
contract.  When  you  signed  that  contract,  and  your  brother 
signed  it,  when  you  paid  the  $900,  it  was  your  intention 
to  carry  it  out,  wasn't  it  ? '  A.  Yes,  it  was  our  intention.  Q. 
You  had  no  other  intention?  A.  That  was  our  intention. 
But  at  the  same  time,  if  we  did  not. do  it,  we  had  a  chance 
to  forfeit  the  $900  and  let  it  go.  Q.  What  was  said  about 
forfeiting  the  $900  if  you  did  not?  A.  If  we  didn't  take 
the  place,  that  was  the  last  of  it.  Q.  Who  said  that?  A.  I 
think  the  contract  did.  Q.  W^ho  else  said  that?  Did  Ramp- 
ton tell  you  before  the  contract  was  written  that  was  to 
be  the  understanding?  A.  It  was  the  imdorstanding  between 
the  three  of  us  when  he  drew  it  up.  Q.  How  did  you  reach 
that  understanding?    What  was  said   about  it?     That  is 
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what  I  want  to  know.  A/  Because  he  wanted  some  kind 
of  a  bond  he  would  get  something  out  of  it  if  we  didn't 
take  it.  Q.  You  had  paid  $900,  and  he  was  to  keep  it  if 
you  didn't  carry  out  the  contract?  A.  That  is  the  way  I 
understand  it  Q.  But  you  intended  at  the  same  time  al- 
ways to  carry  out  the  contract  ?  A.  Yes,  intended  to  if  we 
could.  Q.  You  know  that  if  there  had  been  a  fire  at  any 
time  after  October  29,  1908,  that  you  and  your  brother 
would  have  been  entitled  to  the  proceeds  of  the  insurance 
policy,  don't  you  ?  A.  If  we  took  the  place.  Q.  You  knew 
youi  would  have  been  entitled  to  it?  A.  If  we  had  took 
the  place  we  would  have;  if  we  didn't,  I  don't  suppose  we 
would.  Q.  Didn't  you  understand  this  part  in  case  insur- 
,  ance  money  was  paid  by  reason  of  a  fire  having  occurred 
in  case  it  was  paid  to  you  at  any  time  ahead  of  March  1, 
1908,  and  you  didn't  take  the  farm,  that  you  would  pay 
all  of  the  insurance  money  to  Rampton,  and  he  would  keep 
your  $900,  and  you  would  be  out  the  insurance  money  and 
be  out  the  $900,  was  that  your  understanding?  A.  That 
was  the  way  I  understood  it,  yes.  Q.  Did  you  have  the 
money  on  hand  with  which  to  pay  for  the  farm  when  the 
contract  was  signed?  A.  Had  to  borrow  a  large  part  of  it 
in  the  spring.  We  figured  on  selling  another  place  we  had 
in  Tama  county,  and  didn't  get  that  sold.  In  case  we 
could  not  have  borrowed  or  sold,  we  would  have  had  to 
forfeit  the  $900.  There  would  have  been  no  other  way 
out  of  it 

This  is  the  entire  record,  and  it  will  be  noticed  that 
there  is  no  testimony  of  any  mistake  in  the  drafting  of 
the  contract     The  parties  say  it  is  just  as  they  intended 

«.  Same:  opHon  ^^  *^  ^9  ^^^  about  all  they  attempt  to  do  in 
agrecmentf.  their  testimony  is  to  put  a  legal  interpreta- 
tion upon  it  They  sky  that,  if  the  Milnes  did  not  make 
the  final  payment,  the  $900  was  to  be  forfeited ;  but,  if  they 
did,  it  was  to  be  part  of  the  purchase  price.  They  do  not 
say,  nor  could  they,  that  this  was  a  mere  option  secured  by 
the  Milnes.  As  a  legal  conclusion,  they  say  that  Rampton 
could  not  have  enforced  anything  but  a  forfeiture ;  but  this 
legal  conclusion  is  not  binding  upon  us.    There  was  a  bind- 
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ing  contract  of  sale  which  Rampton  might  have  enforced  at 
any  time  by  suit,  or  at  his  election,  if  the  Milnes  did  not 
make  the  deferred  payment — ^he  could  retain  the  $900  and 
still  keep  his  land.  An  option  of  the  seller  to  enforce  his 
contract  or  to  rely  upon  a  penalty  for  noncompliance  is 
something  quite  different  from  an  option  on  the  part  of 
the  buyer.  In  the  one  case  there  is  a  sale  or  valid  agreement 
to  sell,  and  in  the  other  a  mere  option  on  the  part  of  the 
buyer  to  buy  or  to  enter  into  a  contract  of  purchase.  An 
''option"  is  not  an  actual  or  existing  contract,  but  merely 
a  right  reserved  in  a  subsisting  agreement  It  is  a  continu- 
ing offer  of  a  contract,  and  if  the  offeree  decides  to  exercise 
his  right  to  demand  the  conveyance  or  other  act  contem- 
plated, he  must  signify  that  fact  to  the  offerer.  Rivers  v. 
Sugar  Co.,  52  La.  Ann.  762,  27  South.  118;  Sizer  v. 
Clark,  116  Wis.  534  (93  N.  W.  539).  An  option  is  not 
a  sale.  It  is  not  even  an  agreement  for  a  sale.  At  best 
it  is  but  a  right  of  election  in  the  party  securing  the  same 
to  exercise  a  privilege,  and  only  when  that  privilege  has 
been  exercised  by  acceptance  does  it  become  a  contract  to 
sell.  Hopwood  v.  McCausland,  120  Iowa,  218.  "An  op- 
tion is  nothing  more  than  a  continuing  offer  to  sell ;  but  un- 
til it  is  accepted  it  does  not  become  a  contract  of  sale,  for 
it  lacks  the  element  of  an  agreement  between  the  minds  of 
the  parties.  It  is  only  when  there  has  been  an  acceptance 
of  a  proposal  to  sell  that  the  vendee  becomes  in  any  sense 
the  equitable  owner  of  the  subject-matter  of  the  option." 
MilwavJcee  Meclianica*  Ins.  Co.  v.  R.  S.  Shea  &  Son,  123 
Fed.  9,  11  (60  C.  C.  A.  103).  "There  is  a  decided  dis- 
tinction between  an  'option*  to  purchase,  which  may  be 
exercised  or  not  by  the  prospective  purchaser,  and  an  abso- 
lute contract  of  sale,  wherein  one  of  the  parties  agrees  to 
sell  and  the  other  to  buy  certain  property;  the  sale  to  be 
completed  within  an  agreed  time.  In  the  latter  case  the 
mere  lapse  of  time  with  a  contract  unperformed  does  not 

entitle  either  party  to  refuse  to  complete  it,  and  therefore 
Vol.  156  Ia.— 21, 


322  Eampton  v.  ^Dobson.  [156  Iowa 

time  is  not  of  the  essence  of  the  contract;  but  where  the 
contract  is  merely  an  option  generally,  without  considera- 
tion, and  especially  as  applied  to  mining  property,  of  course 
time  is  of  the  essence."  Clark  v.  American  Developing  & 
Mining  Co.,  28  Mont.  468  (72  Pac.  978,  981),  citing 
Snyder,  Mines,  section  1378. 

The  cases  diflFer  from  In  re  Shields,  134  Iowa,  559, 
in  that  the  parties  to  the  contract  both  testified  in 
that  case  that  all  they  intended,  understood,  or  agreed  upon 
was  an  option,  and  that  they  so  informed  the  scrivener, 
and  supposed  he  had  so  written  the  contract.  Upon  their 
testimony  a  court  of  equity  would  have  reformed  their 
contract.  Not  so  here.  No  court  would  have  been  justified, 
on  the  testimony  adduced,  in  reforming  the  contract  between 
Hampton  and  the  Milnes.  In  so  far  as  shown,  it  was 
written  just  as  the  parties  intended,  and  all  they  ask  the 
court  to  do  is  put  such  a  legal  interpretation  upon  the 
contract  as  they  think  it  will  bear.  The  Shields  case  does 
not  hold  that  the  contract  is  a  mere  option,  but  proceeds 
wholly  upon  the  thought  that,  under  the  testimony,  the 
parties  intended  to  create  a  mere  option,  and  that  by  mistake 
of  the  scrivener  it  was  not  so  worded.  The  testimony  in 
such  a  case  should  be  clear,  satisfactory,  and  conclusive, 
and  of  such  import  as  to  justify  a  reformation.  That 
does  not  appear  here.  That  the  vendor  might  enforce  the 
contract,  notwithstanding  the  provision  for  forfeiture,  is 
well  established  by  the  authorities.  See  Wilcoxon  v.  SHU, 
65  Cal.  596  (4  Pac.  629,  52  Am.  Rep.  310) ;  Higbie  v. 
Farr,  28  Minn.  439  (10  N.  W.  592) ;  Rourke  v.  McLaugh- 
lin, 38  Cal.  196;  Mason  v.  Caldwell,  5  Gilbnan  (111.)  196 
(48  Am.  Dec.  330) ;  Moore  v.  Smith,  24  111.  512. 

The  trial  court  correctly  sustained  the  assessment. 

The  judgment  should  therefore  be — Affirmed. 

m 

Evans,  J.  (dissenting).  I.  I  am  of  the  opinion  that 
the  majority  holding  is  in  conflict  with  the  former  holding 
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of  the  court  in  the  case  In  re  Shields  Bros.,  134  Iowa,  559. 
An  examination  of  the  opinion  in  the  Shields  Bros,  case 
will  not,  in  my  opinion,  justify  the  distinction  which  pur- 
ports to  be  made  in  the  majority  opinion. 

It  so  happens  that,  in  the  written  contract  in  the  case 
before  us,  the  same  blank  printed  form  was  used  as  was 
used  in  the  Shields  Bros,  case,  so  that  the  two  written  con- 
tracts are  identical  in  their  general  nature  and  in  the  form 
of  their  undertakings.  Both  parties  to  the  contract  involved 
in  the  present  case  testified  as  witnesses  as  to  the  real  un- 
derstanding between  the  parties  to  the  contract  It  is  said 
in  the  majority  opinion  that  this  testimony  is  a  mere  inter- 
pretation of  the  written  contract  by  the  parties.  If  this  be 
80,  it  is  precisely  what  was  contended  for  by  the  appellants 
in  the  Shields  Bros,  case,  as  will  appear  from  the  following 
statement  of  the  issue  as  made  in  the  opinion  in  such  case: 
"Shields  Bros,  appeared  before  the  treasurer  pursuant  to 
notice,  and,  in  writing,  objected  to  an  assessment  on  the 
grounds:  First,  that  the  contract  between  the  parties,  as 
evidenced  by  the  writing  and  by  the  facts  and  circumstances 
attending  the  making  thereof,  was  not  intended  or  under- 
stood to  be  a  contract  of  sale,  or  one  creating  an  absolute 
indebtedness;  that,  on  the  contrary,  it  was  a  mere  option, 
giving  Flynn  the  right  to  purchase  in  the  future  on  the 
terms  and  conditions  specified,  and  that  it  was  so  intended 
and  understood  by  the  parties  thereto.  Second,  that  an 
assessment  based  on  said  contract  as  an  item  of  credit  would 
result  in  double  taxation.  And  it  was  upon  the  issues  as 
thus  outlined  that  the  case  was  tried  below  and  is  now 
presented  in  this  court."     134  Iowa,  page  661. 

It  will  be  seen  from  the  foregoing  that  the  appellants 
in  that  case  based  their  appeal  upon  the  contract  between 
the  parties  "as  evidenced  by  the  writing'*  and  by  the  "facts 
and  circumstances  attending  the  making  thereof."  There 
was  no  claim  made  of  a  mistake  in  the  writing.  The 
parties  to  the  contract  were  agreed  in  their  construction  of 
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it  and  acted  upon  such  construction.  And  all  this  must  be 
said  also  in  the  case  at  bar.  The  following  comprises  all 
the  rest  of  the  discussion  and  holding  of  this  court  in  the 
Shields  Bros,  case: 

The  hearing  was  had  in  the  district  court  as  in  equity, 
and  on  such  hearing  the  appellants  brought  into  the  record 
proof  of  the  circumstances  attending  the  making  of  the  con- 
tract. Each  of  the  respective  parties  to  such  contract  were 
called  to  the  stand,  and  over  objections  as  to  competency, 
etc.,  testified  that  it  was  their  understanding  that  a  mere 
option  to  purchase  was  all  that  was  in  contemplation  and 
being  granted;  that  they  informed  the  scrivener  that  such 
was  their  contract,  and  supposed  he  had  so  written.  A 
contract  rests  in  the  intention  of  the  parties  thereto.  It  is 
true  by  general  rule  that,  where  the  contract  has  been 
committed  to  writing,  the  nature  and  extent  of  the  under- 
takings must  be  ascertained  by  an  inspection  of  such  writ- 
ing. Oral  evidence  is  not  allowable  to  work  a  change  or 
variance  in  the  terms,  conditions,  etc.,  as  fairly  expressed 
by  the  writing.  But  this  rule  is  enforced  only  where  a 
controvery  arises  between  the  parties  to  the  contract  or 
their  privies.  As  against  a  stranger  to  the  contract,  a  party 
thereto  may  assert  that  the  agreement  was  other  or  different 
— in  any  respect  and  to  any  extent — than  that  which  the 
writing  imports.  Livingstone  v.  Stevens,  122  Iowa,  63; 
Logan  v.  Miller,  106  Iowa,  611 ;  Roberts  v.  Bank,  8  N.  D. 
474  (79  N.  W.  1049);  11  Am.  &  Eng.  Ency.  548,  note; 
Page  on  Contracts,  section  1196  et  seq.  Now,  it  may  be 
doubted  if  the  writing  here  in  question  imports  a  sale.  In 
terms  the  agreement  is  for  a  sale,  not  an  agreement  of  sale. 
There  was  to  be  no  change  in  possession  in  virtue  of  the 
contract,  and  the  appellants  were  to  pay  the  taxes  on  the 
lands  for  the  current  year.  Moreover,  if  Flynn  failed  to 
present  himself  on  March  1st,  following,  and  make  payment 
etc.,  the  money  paid  as  of  the  date  of  the  contract  was  to 
be  regarded  as  forfeited,  and  all  his  rights  should  at  once 
and  without  action  on  the  part  of  appellants  cease  and 
determine.  But  however  this  may  be,  we  must  treat  the 
contract  as  one  granting  only  the  right  to  exercise  an  option. 
The  parties  to  it  so  intended  and  understood;  and,  as  we 
have  seeU;  all  other  parties'  are  concluded  from  asserting 
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that  it  was  other  or  different.  And  as  against  a  stranger, 
it  is  not  necessary  that  the  writing  be  reformed  in  an  action 
brought  for  that  purpose  before  the  real  contract  can  be 
asserted  and  made  the  basis  of  a  recovery  or  defense. 
Logan  v.  Miller,  suprcu  Now,  an  option  is  not  a  contract 
to  pay.  It  creates  no  enforceable  indebtedness  on  the  part 
of  the  person  to  whom  it  is  granted.  Hopwood  v.  McCaus- 
land,  120  Iowa,  218;  Warvelle  on  Vendqrs,  section  125. 
And,  this  being  true,  there  can  not  arise  out  of  such  a 
contract  a  taxable  credit  within  the  meaning  of  the  tax 
laws  of  the  state.     134  Iowa,  561-563. 

It  will  be  noted  from  the  foregoing  that  grave  doubts 
were  expressed  by  this  court  as  to  whether  the  form  of 
written  contract,  adopted,  amounted  to  anything  more  than 
an  option.  This  only  emphasizes  the  reasonableness  of  the 
attitude  of  the  parties  herein  in  putting  an  agreed  con- 
struction upon  the  contract.  There  is  no  claim  of  fraud 
or  collusion.  The  evidence  on  behalf  of  the  appellee  is 
undisputed  and  unimpeached  either  in  its  facts  or  its  motive. 
The  conduct  of  the  parties  with  reference  to  the  contract, 
after  it  was  entered  into,  was  consistent  with  their  present 
claim,  and  that,  too,  in  a  very  substantial  and  significant 
sense.  The  contract  in  question  was  entered  into  in  Octobe^. 
Under  the  statute  the  taxes  for  the  ensuing  year  became  a 
lien  upon  the  property  on  the  last  day  of  December.  The 
appellant,  as  owner  of  the  land,  paid  these  taxes  for  which 
he  was  in  no  manner  liable  if  the  October  contract  amounted 
to  a  sale. 

II.  I  disagree,  also  with  some  emphasis,  with  the  last 
paragraph  of  the  majority  opinion.  It  is  there  held  that 
the  testimony  in  such  a  case  as  this  "should  be  clear,  satis- 
factory, rind  conclusive,  and  of  such  import  as  to  justify 
a  reformation."  Such  is  the  kind  of  testimony  which  must 
be  produced  in  order  to  justify  a  reformation  as  between 
the  parties  to  the  contract.  If 'the  same  rule  is  to  be  ap- 
plied as  between  a  party  to  the  contract  and  a  third  party, 
then  the  distinction  pointed  out  in  the  Shields  Bros,  case 


326  Hampton  v.  Dobson.  [156  Iowa 

is  wholly  ignored.  It  is  there  held  especially  that  the  ex- 
istence of  a  written  contract  between  two  parties  does  not 
preclude  oral  evidence  to  contradict  it  as  between  one  of 
the  parties  and  a  third  party.  Such  oral  evidence  is  ad- 
missible for  the  all-sufficient  reason  that  the  parties  to  the 
suit  are  not  the  parties  or  privies  to  the  contract.  It  is 
not  essential^  in  such  a  case,  that  it  be  shown  that  the 
written  contract  is  reformable  as  between  the  parties 
thereto. 

Of  course,  if  any  question  of  fraud  or  collusion  were 
involved  or  if  the  evidence  were  conflicting,  the  court,  as 
a  trier  of  fact,  might  properly  give  greater  weight  to  the 
written  contract  and  find  the  facts  in  accord  therewith. 
But  no  question  of  that  kind  is  involved  here.  The  appellee 
introduced  no  evidence  in  the  court  below  and  has  submitted 
no  argument  here.  I  think,  therefore,  the  case  is  ruled 
squarely  by  the  former  case. 

I  should  have  less  objection  to  the  majority  opinion 
if  the  Shields  case  were  frankly  overruled  therein.  As  be- 
tween the  two,  however,  I  think  the  Shields  case  reached  a 
more  equitable  result.  The  contrary  holding  is  not  whole- 
some in  its  pActical  operation.  We  can  hardly  fail  to  take 
judicial  notice  of  the  universal  custom  which  obtains  in 
the  sale  of  farm  lands,  viz.,  that  the  contracts  are  always 
made  with  a  view  to  consummation  on  the  1st  of  March 
following.  December  31st  usually  intervenes  between  the 
date  of  contract  and  the  date  of  consummation,  and  the 
practical  effect  of  the  present  holding  will  usually  result  in 
double  taxation* 

For  the  reasons  indicated,  I  respectfully  dissent  from 
the  majority. 
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Amelia  Caldwell,  Appellee,  v.  Iowa  State  Traveling 

Men's  Association,  Appellant. 

Accident  insurance:    proximate  cause.    Where  death  follows  from 

1  a  disease,  the  natural  though  not  necessary  consequence  of  an 
accidental  injury,  it  may  be  deemed  the  result  of  the  injury  and 
not  of  the  disease;  under  the  provisions  of  a  policy  requiring 
that  death  must  result  solely  from  accidental  means  to  create  a 
liability. 

Same:     accidental  injury:    burden  of  proof.    The  plaintiff,  in  an 

2  action  upon  a  policy  providing  liability  for  death,  the  result  of 
external,  violent  and  accidental  means,  has  the  burden  of  show- 
ing not  only  the  death  of  the  assured  but  also  that  it  was  caused 
by  such  means.  Proof,  however,  of  the  existence  of  the  injury 
will  support  a  finding  that  the  cause  was  violent  and  external, 
without  a  showing  of  the  circumstances  causing  it. 

« 
Same:    accidental  injury:    presumption.    In  the  absence  of  direct 

3  evidence  on  the  subject  it  will  be  presumed  that  a  personal  in- 
jury was  not  intentionally  itiflicted  either  by  an  assured  or  by 
another;  and  this  presumption  is  available  as  affirmative  evi- 
dence, from  which  the  jury  may  infer  that  it  was  caused  by  acci- 
dental means. 

Instructions:    refusal  of  requests.    The  refusal  of  requested  in- 

4  structions  involving  matters  covered  in  those  given  by  the  court 
on  its  own  motion  is  not  erroneous. 

Appeal:    remarks  of  court:   review.    Remarks  of  the  court  urging 

5  upon  the  jury  the  desirability  of  agreeing  upon  a  verdict,  to 
which  no  exception  was  taken  at  the  time,  are  not  reviewable 
on  appeal. 

Appeal   from   Jasper   District    Court, — Hon.    Byron    W. 

Preston,  Judge. 

Saturday,  June  8,  1912. 

This  is  an  action  upon  a  certificate  of  membership  in 
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a  mutual  accident  association.  Under  the  terms  and  con- 
ditions of  the  certificate,  $5,000  became  payable  to  the 
plaintiff,  as  beneficiary  thereunder,  in  case  of  the  death 
of  the  assured  by  external,  violent  or  accidental  means.  The 
defendant  answered  with  a  general  denial.  It  also  pleaded 
affirmatively  that  the  death  of  the  assured  was  the  result 
of  bodily  infirmity  and  disease.  There  was  a  trial  to  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  plaintiff 
for  the  full  amount  specified  in  the  certificate.  The  de- 
fendant appeals. — Affirmed. 

Sullivan  &  Sullivan,  and  W.  0.  McElroy,  for  appel- 
lant. 

Eager  &  Parrish,  and  L.  A.  Wells,  for  appellee. 

Evans,  J. — The  assured  was  Walter  E.  Caldwell.  He 
died  on  February  25,  1909.  At  the  time  of  his  death,  he 
was  a  member  of  the  defendant  association.  The  plaintiff 
is  his  widow  and  the  beneficiary  of  his  insurance.  Full 
compliance  was  had  with  all  formal  requirements  prelim- 
inary to  the  suit.-  The  controversy  between  the  parties  is 
wholly  upon  the  larger  merits  of  the  case.  The  certificate 
provides  for  accident  insurance  only.  The  question  at  issue 
is:  Was  the  death  of  the  assured  caused  solely  by  external, 
violent  or  accidental  means?  The  contention  of  the  plain- 
tiff is  that  on  or  prior  to  February  16,  1909,  the  assured 
received  a  slight  accidental  injury  on  his  left  cheek,  caus- 
ing a  slight  abrasion  of  the  skin,  and  that  this  injury  re- 
sulted in  "traumatic  erysipelas.*'  It  is  undisputed  that  the 
immediate  cause  of  the  death  of  the  assured  was  erysipelas, 
which  was  first  developed  on  February  16th.  It  is  the 
contention  of  the  defendant  that  the  evidence  is  wholly  in- 
sufficient to  sustain  a  finding  that  any  accidental  injury  was 
in  fact  sustained  by  the  assured,  or  that  erysipelas  was 
caused  by  such  alleged  injury.     The  trial  court  denied  the 
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defendant's  motion  for  a  directed  verdict,  and  this  ruling 
is  presented  for  our  first  consideration. 

L  It  must  be  said  that  there  are  weak  places  in  plain- 
tifiPs  chain  of  evidence.  We  think  it  must  he  said,  also, 
that  it  was  sufficient  to  make  a  prima  facie  case,  and  to 
I.  Accident  S^  *^  *^®  J^^J  ^  ^^^^'    The  attending  physi- 

p^oximat?*  ^^^^  of  t^®  assured  testified  to  the  discovery 
"'***'  of  the  abrasion  of  the  skin.    He  also  testified 

to  his  'opinion  that  the  disease  from  which  the  assured  died 
was  wholly  infectious,  and  could  not  have  resulted,  except 
through  infection  of  some  wound  or  abrasion  of  the  skin. 
He  also  testified  that  it  made  its  first  appearance  at  the 
edges  of  the  alleged  wound,  and  that  in  his  opinion  it  re- 
sulted solely  from  the  infection  of  such  wound.  This  tes- 
timony was  corroborated  by  other  medical  testimony.  This 
evidence  was  sufficient  to  sustain  a  finding  that  the  death 
of  the  assured  was  the  proximate  result  of  the  wound  or 
abrasion  referred  to.  Delaney  v.  Modem  Accident  Co.,  121 
Iowa,  628;  French  v.  Fidelity  Insurance  Co.,  135  Wis. 
259  (115  N.  W.  869,  17  L.  R  A.  (jST.  S.)  1011.) 

No  direct  evidence  was  introduced  to  show  any  of  the 
circumstances  which  caused  the  wound  or  abrasion.  It 
was  apparently  very  slight,  and  would  of  itself  have 
s.  Same-  acci-  attracted  little  attention.  Only  its  existence 
buJdcn'"?*'^*  is  sho\^Ti  by  direct  evidence.  How  and  when 
^^^^'  it  was  inflicted  does  not  appear.    The  burden 

was  at  all  times  upon  the  plaintiff  to  show,  not  only  the 
death  of  the  assured,  but  that  it  was  caused  by  violent, 
accidental,  and  external  means.  Taylor  v.  Pacific  Mutual 
Life,  110  Iowa,  621.  The  appearance  of  the  wound  would 
clearly  support  the  finding  that  the  cause  of  the  wound  Was 
violent  and  external.  Jenkins  v.  HawJceye  Commercial 
Association,  157  Iowa,  113. 

II.  The  remaining  question  is:  Did  the  assured  re- 
ceive his  wound  through  accidental  means?     It  has  been 
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repeatedly  held  that,  in  the  absence  of  direct  evidence  on 
s.  Sams:  ^^^   subject,   a   presumption   arises   that   the 

fnjury"***  wound  was  not  intentionally  inflicted  either 
presumption,  ^.y  the  assured  OT  by  another.  This  presump- 
tion is  almost  the  equivalent  of  a  presumption  that  the 
wound  was  inflicted  through  accidental  means.  The  authori- 
ties, however,  stop  short  of  announcing  the  presumption 
in  this  latter  form.  They  do  hold,  however,  that  the  pre- 
sumption first  stated  is  available  to  the  plaintiff  as  affirm- 
ative evidence;  and  that  an  inference  may  be  drawn  there- 
from by  the  triers  of  fact  that  the  wound  was  caused  by 
accidental  means  as  the  only  other  alternative.  Jones  v. 
Insurance  Co.,  92  Iowa,  654;  Connell  v.  Iowa  State  Insur- 
ance Co.,  139  Iowa,  444;  Travelers'  Insurance  Co.  v.  Mc- 
Conkey,  127  U.  S.  661  (8  Sup,  Ct.  1360,  32  L.  Ed.  308) ; 
CronJcite  v.  Travelers'  Insurance  Co.,  75  Wis.  116  (43  N". 
W.  731,  17  Am.  St.  Rep.  184)  ;  Freeman  v.  Insurance  Co., 
144  Mass.  572  (12  K  E.  372) ;  Aetna  Life  Insurance  Co. 
V.  Milward,  118  Ky.  716  (82  S.  W.  364,  68  L.  R  A.  285, 
4  Ann.  Cas.  1092) ;  Preferred  Accident  Co.  v.  Fielding ^ 
35  Colo.  19  (83  Pac.  1013,  9  Ann.  Cas.  916). 

The  defendant  presented  to  the  trial  court  fifteen  re- 
quested instructions,  all  of  which  were  refused,  and  com- 
plaint is  made  of  such  refusal.    Most  of  the  ground  covered 

in  such  fifteen  instructions  was  included  in 

A    Tkstkuctiohs* 

refusal  of    *     the  iustructious  given  by  the  trial  court  on 

requests. 

its  own  motion  and  in  substantial  accord  with 
the  requested  instructions.  The  requested  instructions,  how- 
ever, pointed  out  the  distinction  between  "accidental  death" 
and  "death  caused  by  accidental  means,"  and  this  distinc- 
tion was  not  presented  to  the  jury  by  the  trial  court  Clear- 
ly there  may  be  a  distinction  in  a  given  case  between  an 
"accidental  death"  and  a  "death  by  accidental  means."  The 
case  of  Cames  v.  Insurance  Association,  106  Iowa,  281, 
furnishes  an  illustration  of  such  distinction.  In  the  case 
before  us,  however,  there  was  nothing  in  the  record  to  call 
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for  an  instruction  upon  that  subject,  and  the  trial  court 
properly  refused  it. 

III.  After  the  jury  had  been  deliberating  upon  tlieir 
verdict  many  hours,  and  had  failed  40  agree,  they  were 
brought  into  court.  Some  remarks,  were  made  by  the  trial 
«.  Affsal:  ji^dge,  urging  upon  the  jury  the  importance 

SSrt^;*'*  ^^       ^^  ^heir  reaching  an  agreement,  if  they  could. 

review.  Thcse  remarks  were  quite  extensive,  and  they 

were  set  out  in  the  record.  Strenuous  complaint  is  made  of 
them,  on  the  ground  that  they  amounted  to  coercion.  The 
state  of  the  record  will  not  justify  our  passing  upon  this 
contention.  The  remarks  were  made  in  the  presence  of 
counsel  for  both  parties.  It  could  not  be  known  to  whose 
advantage  such  remarks  might  operate.  Counsel  made  no 
objection  or  exception  thereto  at  the  time.  If  they  were 
improper,  their  impropriety  was  as  manifest  then  as  later. 
It  is  true  that  written  exceptions  to  a  portion  of  the  remarks 
of  the  court  were  included  in  the  motion  for  a  new  trial 
after  the  verdict  The  remarks  therein  complained  of  are 
quite  within  the  limits  permitted  in  State  of  Iowa  v. 
Richardson,  137  Iowa,  591.  Other  minor  points  are  dis- 
cussed by  appellant ;  but  we  find  no  error  in  the  record. 
The  judgment  below  must  therefore  be, — Affirmed. 


Elizabeth   Ekauss,   Appellant,    v.    Otto    Gbuenwald, 

Appellee. 

Intoxicating  liqaors:  NmsANCs:  pleading:  more  spEapic  statement. 
Generally  the  keeping  of  intoxicating  liquor  with  intent  to  sell 
the  same  as  a  beverage  is  presumptively  in  violation  of  the  law 
and  constitutes  a  nuisance;  and  a  petition  alleging  such  facts 
is  not  subject  to  a  motion  for  a  more  specific  statement,  though 
accompanied  by  an  affidavit  stating  that  the  mulct  law  was  in 
force  and  defendant  was  conducting  a  saloon  thereunder. 
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Appeal  from  Bcott  District  Court. — ^Hon.  William  Theo- 

PHiLus,  Judge. 

Saturday,  June  8,  1912. 

Suit  in  equity  to  enjoin  a  liquor  nuisance.  A  motion 
by  defendant  for  more  specific  statement  was  sustained. 
The  plaintiff  elected  tp  stand  upon  her  petition  and  refused 
to  amend,  whereupon  the  court  dismissed  her  petition,  and 
she  appeals. — Reversed. 

Betty  &  Betty,  for  appellant 

Theurien  &  Shorey,  for  appellee. 

EvAKS,  J. — The  petition  charged  the  defendants  with 
a  maintenance  of  a  liquor  nuisance  as  follows :  ^^Paragraph 
2.  That  the  defendants,  Otto  Gruenwald  and  August  Zol- 
ler,  have  erected  and  are  maintaining  a  liquor  nuisance  in 
a  building  situated  on  a  part  of  the  southwest  quarter  of 
section  33,  township  78  north,  range  3  east  of  the  fifth 
P.  M.,  being  two  and  one-half  acres  in  the  southwest 
comer  of  the  southwest  quarter  of  said  section,  Scott  county, 
state  of  Iowa,  wherein  they  keep  for  sale  and  sell  in  viola- 
lion  of  law  intoxicating  liquor  as  a  beverage,  to  wit,  ale, 
beer,  wine,  whisky,  and  other  intoxicating  liquor,  and  have 
then  and  there  erected  and  are  maintaining  a  nuisance  as 
aforesaid."  The  principal  defendant  appeared  and  filed  a 
motion  for  more  specific  statement  asking  that  the  plaintiff 
be  required  to  state  in  what  particulars  the  defendant  was 
violating  the  law  in  the  sale  of  intoxicating  liquors  and  in 
the  maintenance  of  the  alleged  nuisance.  This  motion 
was  supported  by  an  affidavit  showing  that  the  mulct  law 
was  in  force  in  Scott  county,  and  that  the  defendant  was 
operating  a  saloon  thereunder,  and  setting  forth  in  detail 
.  a  full  compliance  with  every  requirement  of  the  statute  in 
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question.  Xo  counter  dhowing  was  offered  by  the  plaintiff 
as  against  such  affidavit^  and  the  motion  for  more  specific 
statement  was  sustained. 

It  is  the  contention  of  the  appellant  that  her  petition 
was  sufficient  in  its  allegations  to  show  the  existence  of  the 
nuisance,  and  that  the  burden  was  upon  the  defendant  to 
plead  and  to  prove  its  alleged  defense,  and  that  the  trial 
court  had  no  power  or  discretion  to  require  a  more  specific 
statement  from  the  plaintiff. '  The  question  now  considered 
arose  when  the  plaintiff  applied  for  temporary  writ  of  in- 
junction. Generally  speaking,  the  'keeping  of  intoxicating 
liquors  in  a  place  with  intent  to  sell  the  same  as  a  beverage 
is  presumptively  in  violation  of  the  law  and  constitutes  a 
nuisance.  * 

It  is  the  contention  of  appellee  that  the  facts  set  forth 
in  his  affidavit  in  question  were  sufficient  to  overcome  such 
presumption,  and  that  such  facts  rendered  defendant's  con- 
duct consistent  with  the  law,  in  the  keeping  of  intoxicat- 
ing liquors  with  intent  to  sell  the  same  as  a  beverage.  The 
appellee  defendant's  motion  and  affidavit  conformed  to  sec- 
tion 3630  of  the  Code.      . 

If  it  were  a  question  of  first  impression,  the  writer 
hereof  would  be  inclined  to  sustain  the  action  of  the  trial 
court  as  within  the  fair  limits  of  judicial  discretion  and  in 
the  interest  of  orderly  procedure.  But  the  question  is 
quite  foreclosed  by  our  previous  holdings.  Abrams  v. 
Sandholm,  119  Iowa,  583;  Pumphrey  v.  Anderson,  141 
Iowa,  140. 

The  order  of  the  trial  court  must  therefore  be, — 
Reversed. 


.  Wm.  Gerlach,  v.  Grain  Shippers  Mutual  Fire  Insur- 
ance Association,  Appellant. 

Insurance:    kights  of  insurer:    subrogation.    Where  insured  prop- 
I    erty  ia  burned  because  of  the  wrongful  act  of  a  third  person, 
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the  insurer,  upon  paying  the  indemnity,  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  insured  against  the  wrongdoer;  and 
this  right  does  not  depend  upon  any  such  condition  in  the  policy. 
But  the  insured  in  leasing  property  may  release  the  lessor  from 
any  liability  for  injury  resulting  from  the  lessor's  negligence, 
and  this  will  deprive  the  insurer  of  the  right  of  subrogation. 

Same.     Where  the  lessee  of  property  released  the  lessor  from  all 

2  liability  in  case  of  loss  from  fire,  and  subsequently  insured  the 
same,  notifying  the  company  of  the  lease  but  not  of  the  release 
provision,  and  the  policy  provided  that  in  case  of  loss  through 

.  the  negligence  of  any  person,  the  insurer,  upon  payment  of  the 
same,  should  be  subrogated  to  that  extent  to  all  the  rights  of 
the  insured :  Held,  that  upon  destruction  of  the  property  through 
the  negligence  of  the  lessor  the  provision  releasing  it  from  lia- 
bility did  not  avoid  the  policy;  as  the  contract  for  subrogation 
only  extended  to  such  rights  as  the  insured  had,  and  was  not  a 
covenant  as  to  any  right  whatever. 

Same:    adjustment  op  loss:   effect.    Under  the  foregoing  circum- 

3  stances  a  tender  to  the  plaintiff  by  the  insurance  company  of  the 
full  amount  of  its  liability,  on  the  one  condition  that  plaintiff 
assign  his  cause  of  action  against  the  party  through  whose  neg- 
ligence the  loss  occurred,  and  acceptance  with  a  written  tender 
of  the  assignment,  constituted  an  adjustment  of  the  loss  binding 
upon  both  parties,  in  the  absence  of  fraud  or  mistake,  regardless 
of  any  defenses  which  may  have  existed  in  favor  of  the  com- 
pany. 

Appeal  from  Taylor  District  Court, — ^Hon.  H.  M.  Towner, 

Judge. 

Saturday,  June  8,  1912. 

Action  on  two   insurance  policies  resulted   in  judg- 
ment as  prayed.    The  defendant  appeals. — Affirmed. 

Johnston  Bros,  and  Frank  Wisdom,  for  appellant. 

W.  M.  Jackson,  and  /.  M.  Junkin,  for  appellee. 

Ladd,  J. — Plaintiff  became  a  member  of  the  defend- 
ant,  a  mutual   assessment   insurance  association  organized 
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under  the  laws  of  Iowa,  and  received  from  it  two  policies  . 
of  insurance  covering  the  same  property,  one  April  26, 
1909,  for '$3,000,  and  the  other  November  22d  of  the  same 
year,  for  $2,000.  This  property  burned  April  6,  1910, 
during  the  life  of  these  policies  and  it  was  conceded  on  the 
trial  that  the  loss  exceeded  the  amount  of  both,  and  that 
timely  proofs  of  loss  in  due  form  were  furnished  the  defend- 
ant ;  that  insured's  property  was  on  ground  along  the  tracks 
of  the  Chicago,  Burlington  &  Quincy  Railroad  Company 
leased  by  that  company  to  the  plaintiff,  the  lease  containing 
the  following  stipulation:  "The  lessee  further  agrees  to 
cause  during  the  continuance  of  this  kase,  and  any  extension 
thereof,  the  policies  of  fire  insurance  on  the  said  grain 
elevator,  comcribs  and  coal  sheds  and  other  improvements 
upon  the  demised  premises,  and  upon  contents  thereof  to 
be  so  written  that  in  the  event  of  any  destruction  or  damage 
by  fire,  no  insurance  company  shall  have  recourse  against 
the  railroad  company."  The  written  application  for  insur- 
ance disclosed  that  the  property  was  on  leased  ground, 
but  not  the  terms  of  the  lease,  and  each  policy  provided  that: 
"'If  this  association  shall  claim  the  fire  was  caused  by  the 
act  or  neglect  of  any  person  or  corporation,  private  or 
municipal,  this  association  shall,  on  payment  of  the  loss, 
be  subrogated  to  the  extent  of  such  payment  to  all  rights 
of  recovery  by  the  insured  for  the  loss  resulting  therefrom, 
and  such  rights  shall  be  assigned  to  this  association  by  the 
insured  on  receiving  such  payment.  No  suit  or  action  on 
this  policy  for  the  recovery  of  any  claim  shall  be  sustain- 
able in  any  court  of  law  or  equity  until  after  full  compli- 
ance by  the  insured  of  all  the  foregoing  requirements." 

The  plaintiff  sued  on  the  two  policies,  and  also  based 
his  claim  for  judgment  on  an  alleged  adjustment  of  the 
loss.  The  defendant  denied  liability,  for,  as  it  alleged,  the 
fire  which  consumed  the  property  was  set  out  by  the  above- 
named  railroad  company,  and  plaintiff,  by  the  clause  in 
the  lease  quoted,  had  breached  the  condition  of  the  policy 
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set  out  before  the  loss;  and  also  defendant  had  tendered 
the  full  amount  of  the  policies  on  "condition  plaintiff 
would  assign  to  defendant  a  right  of  action  against  said 
railroad  company,"  which  plaintiff  was  unable  to  do  be- 
cause of  having  released  it  from  liability.  Subsequently 
plaintiff  offered  in  writing  a  written  assignment  of  any 
cause  of  action  he  had  against  the  railroad  company,  but 
this  was  not  accepted.     The  trial  court  found: 

As  a  matter  of  law,  the  defendant  company  was  bound 
by  the  terms  and  conditions  of  the  lease  at  the  time  that 
it  accepted  the  application  and  issued  the  policies  of  in- 
surance. Knowing  that  the  said  property  was  upon  leased 
ground  and  held  by  leasehold  right,  it  made  no  investiga- 
tion as  to  what  were  the  terms  of  the  lease,  and  accepted 
the  application  and  issued  the  policies  without  making 
further  investigation.  Under  these  circumstances,  in  law, 
it  ought  to  be  bound  by  the  terms  of  the  lease.  The  right 
of  subrogation  is  not  a  right  that  insures  the  recovery  upon 
any  claim  that  may  be  made,  but  is  merely  the  right  to 
substitute  the  defendant  for  the  plaintiff,  as  to  the  rights 
that  he  might  have  in  and  to  the  claim  for  damages  against 
the  railroad  company  occasioned  by  their  negligence.  There 
being  no  proof  that  the  fire  was  occasioned  by  the  rail- 
road company's  negligence,  that  there  would  have  been  a 
right  of  recovery  if  prosecuted,  and  the  defendant  having 
failed  to  comply  with  the  conditions  which  are  conditions 
precedent  to  their  right  of  subrogation,  namely,  the  pay- 
ment of  the  loss,  and  the  plaintiff  having  at  all  times  held 
himself  in  readiness  to  grant  them  every  right  which  he 
might  have  had  against  the  railroad  company  in  accord- 
ance with  the  provisions  of  the  said  contract  of  insurance, 
there  is  no  forfeiture  of  the  plaintiff's  right  of  recovery 
as  against  the  defendant  upon  the  said  policies  of  insurance. 
The  claim  and  loss  for  insurance,  having  been  fully  settled 
and  adjusted  by  the  parties  upon  a  written  agreement  which 
was  entered  into  by  them,  consisted  of  a  proposition  by  the 
defendant  and  an  acceptance  by  the  plaintiff,  is  binding 
upon  the  association,  and  the  plaintiff  is  entitled  to  recover 
thereon. 

There  was  considerable  parley  as  to  plaintiff  prosecut- 
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ing  an  action  against  the  railroad  company,  but  no  agree- 
ment was  reached,  and  subsequently  defendant,  with  knowl- 
edge of  the  clause  in  the  lease^  made  written  tender  in  words 
following: 

To  William  Gerlach :  Whereas  you  are  the  holder 
of  policy  35186  of  the  Grain  Shippers'  Mutual  Fire  In- 
surance Company  and  31998  for  five  thousand  dollars 
($5,000)  covering  property  at  Sharpsburg,  Iowa,  said 
property  being  elevator  and  grain  and  lawn  swing  factory, 
and  whereas  you  sustained  a  loss  on  said  property  which 
the  insurance  company  are  claiming  was  caused  by  the  C. 
B.  &  Q.  Railroad,  through  negligence  and  allowing  sparks 
from  their  engine  to  come  in  contact  with  the  property, 
and  whereas  under  the  terms  of  the  policies  above  referred 
to  the  company  upon  making  such  claim  is  entitled  to 
subrogation  of  your  right  to  recover  against  the  railroad 
-up  to  the  amount  of  insurance  paid,  whereas  subrogation 
is  to  be  due  upon  the  payment  of  the  loss:  We  hereby 
tender  to  you  the  sum  of  five  thousand  dollars  ($5,000), 
the  amount  due  on  the  policies  above  referred  to,  and 
demand  subrogation  of  you  to  your  right  of  recovery 
against  the  C.  B.  &  JQ.  Railroad  for  negligently  setting  the 
fire.  Grain  Shippers'  Mutual  Fire  Insurance  Association, 
by  Johnston  Bros. 

On  the  next  day,  this  offer  was  accepted  in  a  letter 
addressed  to  defendant,*  saying:  "I  hereby  accept  that 
oflFer  on  the  part  of  Mr.  Gerlach,  and  assure  you  that  we 
are  ready  to  assign  to  you  our  cause  of  action  against  the 
railroad,  to  the  extent  of  the  amount  which  you  pay,  and 
immediately  upon  the  receipt  of  this  amount  we  will  exe- 
cute a  written  assignment  providing  you  think  a  written 
assignment  is  necessary  to  be  made  from  him-  Respect- 
fully yours,  Wm.  Gerlach,  by  W.  M.  Jackson,  His 
Attorney." 

Had  the  property  been  consumed  by  a  fire  set  out  by 
the  railroad  company,  its  liability  would  have  been  primary, 
and  the  liability  of  the  insurance  company  in  the  nature 
of  that  of  a  surety.     Upon  payment  of  indemnity  by  the 
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latter,  it  would  be  entitled  to  all  the  remedies  of  the  insured. 
I.  Insurance-        "^^^^  "right  is  bascd  upon  the  equitable  doc- 
[nS?erf^  t^^®   *^^*   whero   one   has   been   obliged    to 

•ubrogation.  ^^^  monej  to  another,  by  the  nonfeas- 
ance or  misfeasance  of  a  third,  who,  being  at  faulty 
ought  to  bear  the  loss,  the  party  so  paying,  as  by  his 
direct  obligation  towards  the  party  suffering  the  loss  he 
may  be  compelled  to  do,  shall  be  allowed  indirectly,  and 
through  the  right  which  the  injured  party  had,  to  compel 
the  wrongdoer  to  bear  the  burden  which  was  imposed  by 
his  fault,  although  between  him  and  the  wrongdoer  there 
is  no  direct  relation  upon  which  to  found  a  cause  of  action. 
•  •  .  The  liability  of  the  wrongdoer  is,  in  legal  effect, 
first  and  principal,  and  that  of  the  insurer  secondary,  not 
in  order  of  time,  but  in  order  of  ultimate  liability.  And 
where  the  (party)  insured  insists  upon  his  remedy  against 
the  party  secondarily  liable,  he  is  conscientiously  bound  to 
make  an  assignment  in  equity  to  the  person  entitled  to  the 
benefit,  and  the  acceptance  of  the  indemnity  from  the  in- 
surers is  in  the  nature  of  an  equitable  assignment  which 
authorizes  the  assignor  to  sue  in  the  name  of  the  assignee 
for  his  own  benefit."     May  on  Ins.  section  454. 

Even  in  the  absence  of  any  provision  such  as  con- 
tained in  this  policy,  the  insurer,  upon  the  payment  of 
loss,  is  entitled  to  be  subrogated  to  the  cause  of  action  of 
the  insured  against  the  wrongdoer.  Rockingham  Mut.  Fire 
Ins.  Co.  V.  Bosher,  39  Me.  253  (63  Am.  Dec  618) ;  Mobile 
&  M.  By.  Co.  V.  Jurey,  111  U.  S.  584  (4  Sup.  Ct.  566, 
28  L.  Ed.  527) ;  HaH  v.  Western  B.  B.  Co.,  13  Mete 
(Mass.)  99  (46  Am.  Dec.  719). 

But  it  is  competent  for  the  insured  in  leasing  property 
to  release  the  lessor  from  obligation  for  any  injury  the 
lessor  may  occasion  by  his  negligence.  Oriswold  v.  Bailr 
road  Co.,  90  Iowa,  265;  Hartford  Fire  Ins.  Co.' v.  Bail- 
road,  175  U.  S.  91  (20  Sup.  Ct  33,  44  L.  Ed.  84).  And, 
of  course,  the  insured  having  released  the  wrongdoer,  this 
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will  deprive  the  insurer  of  the  benefit  of  subrogation.  Home 
Ins.  Co.  V.  Railroad  Co.,  19  Colo.  46  (34  Pac.  281) ;  Pack- 
ham  V.  Oer.  Fire  Ins.  Co.,  91  Md.  615  (46  Atl.  1066,  50 
L.  E.  A.  828,  80  Am.  St  Kep.  461);  Piatt  v.  Railway 
Co.,  108  N".  Y.  358  (15  K  E.  393). 

Courts  have  frequently  held  that  where  goods  in 
transit  are  insured  by  a  policy  stipulating  that  the  insur- 
ance company,  in  event  of  loss,  shall  be  subrogated  to  all 

claims  against  the  carrier,  and  the  goods  are 
lost  while  being  shipped  under  a  bill  of 
lading  which  provides  that,  in  event  of  loss  by  which  the 
carrier  has  incurred  any  liability  it  should  have  the  benefit 
of  any  insurance  which  might  have  been  effected  on  the  goods, 
the  insured  can  not  recover  against  the  insurance  company  be- 
cause of  having  defeated  the  right  of  subrogation  against 
the  carrier  to  which  the  insurance  company  was  entitled. 
Carstairs  v.  Insurance  Co.  (C.  C.)  18  Fed.  473;  Payer- 
weather  v.  Insurance  Co.,  118  N.  Y.  324  (23  N.  E.  192, 
6  L.  B.  A.  805) ;  Southard  v.  Railway  Co.,  60  Minn. 
382  (62  K  W.  442,  619).  But  see  Jachson  Company  v. 
Insurance  Co.,  139  Mass.  508  (2  K  E.  103,  52  Am.  Rep. 
728) ;  Inman  v.  Railway  Co.,  129  XJ.  S.  128  (9  Sup.  Ct 
249,  32  L.  Ed.  612). 

In  Kennedy  Bros.  v.  Insurance  Co.,  119  Iowa,  29,  a 
crib  with  corn  therein  and  some  agricultural  implements 
burned,  and  the  policy  covering  the  same,  in  addition  to 
stipulating  for  subrogation  to  all  of  the  rights  of  the  in- 
sured against  the  wrongdoer,  provided  that  the  entire  policy 
shall  be  void  'Jif  the  insured  shall  make  or  have  any  con- 
tract or  understanding  whereby  any  person  or  corporation 
shall  not  be  liable  for  any  act  or  neglect  in  causing  the 
fire.'*  The  premises  were  leased  from  a  railroad  company 
stipulating  that  "the  risk  of  all  loss,  injury,  and  damages 
by  fire,  however  caused,  being  assumed  by  the  said  lessees, 
who  in  consideration  of  the  leasing  of  said  premises  agree 
to  indemnify  and  save  the  said  lessor  harmless  from  all 


340      Geblach  v.  GEAiiir  Shippers  Ins.  Assn.  [156  Iowa 

• 
liability  for  damage  by  fire,  however  the  same  may  origi- 
nate." This  did  precisely  what  the  policy  declared  would 
render  it  void,  and,  though  the  decision  proceeds  on  the 
theory  that  the  insured  by  releasing  the  wrongdoer  breached 
the  condition  promising  subrogation  in  event  of  loss,  was 
enough  to  defeat  recovery. 

In  Downs  Farmers'  Warehouse  Ass'n,  v.  Insurance  Co,,' 
41  Wash.  372  (83  Pac.  423),  a  condition  of  a  policy,  ex- 
pressly providing  for  subrogation  of  the  insurer  to  the 
rights  of  the  assured  against  any  person  responsible  for 
the  loss,  was  held  to  be  breached  by  the  insured  after  the 
issuance  of  the  policy  contracting  in  the  lease  from  a  rail- 
road company  to  release  it  from  liability  for  any  loss 
of  goods  that  might  be  caused  by  it. 

In  Niagara  Fire  Ins.  Co,  v.  Fidelity  Title  &  Trust 
Co.,  123  Pa.  516  (16  Atl.  790,  10  Am.  St.  Itep.  543),  an 
affidavit,  setting  up  that  the  policy  provided  that  upon  pay- 
ment of  the  loss  the  insured  would  assign  his  cause  of 
action  against  the  ptfrty  whose  act  or  omission  caused  the 
same  to  the  company,  and  that  upon  tender  such  assign- 
ment had  been  refused,  and  that  the  insured  had  settled 
with  and  released  the  gas  company  by  whose  negligence  the 
loss  was  caused,  was  held  to  set  up  a  good  defense.  See 
cases  collected  in  note  to  Brown  v.  Insurance  Co.,  83  Vt. 
161  (74  Atl.  1061,  29  L.  B.  A.  (K  S.)  698). 

The  principle  is  clearly  stated  in  2  Wood  on  Fire 
Ins.  (2d  Ed.)  section  500,  where  the  author  says:  "The 
law  is  well  established  that  an  insurance  company  which 
has  been  compelled  to  pay,  or  has  paid,  a  loss  covered  by 

« 

its  policy,  has,  after  such  payment,  a  right  of  action  against 
the  person  who  wrongfully  caused  the  fire  and  loss  to  the 
amount  such  insurance  company  paid  even  without  any 
formal  assignment  by  the  assured  of  his  claim  against  the 
party  primarily  liable.  And  the  courts  have  likewise  been 
very  firm  in  supporting  the  right  of  the  insurance  company 
to  bring  an  action  in  the  name  of  the  assured,  and  will  not 
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allow  the  latter  to  defeat  such  action  even  by  a  release  or 
discharge  of  the  person  hj  whose  act  the  damage  was  occa- 
sioned.'' 

A  policy  of  insurance  with  or  without  a  clause  such 
as  is  contained  in  the  policies  in  suit  is  merely  a  contract 
of  indemnity.  Upon  payment  of  the  loss,  the  insurer  is 
entitled  to  subrogation  to  all  the  rights,  the  assured  may 
have  against  any  other  person  or  corporation  causing  the  fire 
to  the  extent  of  such  payment,  and,  where  subrogation  has 
been  stipulated  in  the  policy  as  a  condition  of  recovery, 
the  subsequent  voluntary  release  of  the  wrongdoer  by  the 
assured  is  a  breach  of  the  condition  of  the  policy  which  will 
defeat  recovery  thereon.  But  this  is  as  far  as  any  of  the 
authorities,  save  Kennedy  Bros.  v.  Ins.  Co.,  supra,  have 
gone,  and  aside  from  what  is  there  said,  we  have  discovered 
no  decision  lending  support  to  appellant's  contention  that  a 
condition  in  the  lease  waiving  liability  of  the  lessor's  negli- 
gence in  event  of  fire  will  invalidate  a  contract  of  insur- 
ance containing  a  condition  such  as  in  these  policies,  sub- 
sequently entered  into.  Nor  is  this  proposition  sound  in 
principal.  The  insured  did  not  agree,  in  accepting  the 
policies,  that  the  insurer  should  be  subrogated  to  any  rights 
other  than  he  might  have.  The  property  was  on  leased 
ground,  as  the  insurance  company  well  knew.  The  lease 
antedated  the  policies,  so  that  the  status  of  the  property  was 
precisely  the  same  at  the  time  of  the  fire  as  when  the 
policies  were  issued.  It  is  not  pretended  that  the  insured 
misrepresented  the  risk,  nor  is  there  any  charge  of  fraudu- 
lent concealment.  Indeed,  the  insurance  company  made 
no  inquiry  concerning  the  conditions  contained  in  the  lease, 
and,  not  being  called  upon,  the  insured  gave  no  informa- 
tion concerning  these.  All  the  insured  undertook  was  that 
the  insurance  company  upon  payment  of  the  loss  should  be 
subrogated  *'to  all  rights  of  recovery  by  the  insured  for  the 
loss  resulting  therefrom,"  and  that  he  would  assign  these. 
He  did  not  undertake  that  there  should  be  any  right  or 
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cause  of  action  on  his  part  on  which  the  company  might 
maintain  an  action,  even  though  it  were  subrogated  to  any 
rights  which  he  might  have,  nor  did  he  give  any  assurance 
that  there  would  be  a  claim  or  cause  of  action  which  might 
be  assigned.  The  obligation  was  simply  that  the  insurer 
should  succeed  to  any  rights  the  insured  might  have  upon 
the  payment  of  the  loss,  and  if  he  had  no  right  or  cause 
of  action  against  the  wrongdoer,  then  there  was  nothing 
to  be  subrogated  to.  The  most  that  the  insurance  company 
could  insist  upon  was  that  it  be  put  in  as  favorable  a  posi- 
tion as  the  insured — in  other  words,  stand  in  his  shoes — ^in 
maintaining  an  action  against  the  railroad  company,  and  this 
was  the  extent  of  his  obligation.  Manifestly,  then,  there 
was  no  breach  of  condition  contained  in  the  policies  of  in- 
surance. 

As  heretofore  observed,  Kennedy  Bros.  v.  Insurance  Co., 
supra,  was  rightly  decided.  But  there  is  some  language 
in  that  decision  inconsistent  with  what  is  here  said,  and, 
in  so  far  as  inconsistent  herewith,  must  be  regarded  as 
overruled. 

The  parties  hereto  appeared  to  have  proceeded  on  this 

theory,  for  after  failing  to  arrange  for  suit  by  the  assured 

against  the  railroad  company,  the  defendant,  witfi  knowledge 

Same-  ^^   *^^    couteuts    of    the   Icasc,    tendered    in 

of^"o9?*"*        writing  the  full   amount  of  the   policies   to 

•^"^*-  '  plaintiff   upon    assignment    of   his    cause   of 

action  against  the  railroad  company  with  no  other  condition, 

and  the  latter  within  a  reasonable   time,   and  before  the 

tender  was  withdrawn,  notified  defendant  of  his  acceptance, 

and  later  made  written  tender  of  such  assignment.     This 

amounted   to   an   adjustment   of  the   loss   binding   on   the 

parties.     III.  Muttial  Fire  Ins.  Co.  v.  Archdeacon,  82  III. 

236  (25  Am.  Rep.  313) ;  Stache  v.  Insurance  Co.,  49  Wis. 

89   (5  N.  W.  36,  35  Am.  Rep.  772)  ;  Smith  v.  Insurance 

Co.,  62  N.  Y.  85;  Phillips  on  Ins.  section  1815. 

In  1  Park  on  Ins.  266,  the  author  says:    ''It  has  been 


\ 
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determined  that  after  an  adjustment  has  been  signed  by 
an  underwriter,  if  he  refuses  to  pay,  the  owner  has  no  occa- 
sion to  go  into  proof  of  his  loss  or  any  of  the  circumstances 
respecting  it.  This  it  is  said  has  been  the  invariable 
custom  on  the  subject.  It  seems  to  be  perfectly  just,  as 
the  imderwriter  has,  under  his  hand,  expressly  admitted 
that  the  plaintiff  has  sustained  damage  to  a  certain 
amount." 

By  the  offer  and  acceptance,  the  parties  voluntarily 
agreed  upon  the  precise  amount  one  was  to  receive  and  the 
other  to  pay  in  adjustment  of  the  loss,  and,  in  the  absence 
of  any  charge  of  mistal^e  or  fraud,  they  are  bound  by  their 
agreement,  regardless  of  any  defenses  which  may  have 
existed  in  favor  of  the  company. 

Whether  the  insurer  was  charged  with  knowledge  of 
the  condition  in  the  lease  need  not  be  considered.  The 
judgment  is, — Affirmed. 


Cedab  Rapids  National  Bank,  Appellant,  v.  E.  O.  Carl- 
son, Andrew  Hanson,  J.   C.   Groon   and  John  B. 

DlRKS^ 

Evidence:    variance  by  parol.    Where  an  instrument  is  not  relied 

1  Upon  as  the  basis  of  an  action  or  defense,  but  is  a  mere  col- 
lateral instrument  of  evidence,  contradiction  of  its  terms  by  parol 
is  admissible,  notwithstanding  the  parol  evidence  rule.-  Thus 
where  a  party  relied  upon  a  contract  to  show  that  certain 
notes  were  binding  upon  the  makers  though  they  did  not  con- 
tain the  names  of  all  who  signed  the  contract,  and  also  to  rebut 
an  inference  that  the  notes  were  not  to  be  delivered  until  a  cer- 
tain number  of  signatures  were  obtained,  evidence  that  those 
signing  the  contract  had  been  misled  in  doing  so,  without  knowl- 
edge that  the  same  was  a  contract,  was  admissible  to  destroy 
the  probative  effect  of  the  instrument,  although  no  fraud  in  pro- 
curing their  signatures  was  alleged. 

Same.    Where  an  instrument  does  not  specify  the  number  of  signers 

2  to  be  procured,   nor  the   liability  of   eaqh,   evidence   of  an  oral 
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agreement  that  the  same  was  not  to  become  binding  until  a 
specified  number  of  signers  was  obtained,  was  not  a  variance  of 
the  instrument;  and  was  provable  by  parol  as  a  condition  prece- 
dent to  the  effectiveness  of  the  instrument 

Explanatory  evidence.     In  a  suit  upon  notes  in  which  the  plain- 

3  tiff  relied  upon  a  contract  by  the  makers  and  others  for  the 
purchase  of  a  horse,  and  defendants  alleged  that  there  was  an 
oral  agreement  that  the  payee  was  to  secure  the  signatures  of  a 
certain  number  of  solvent  persons  to  the  agreement  of  pur- 
chase, when  the  notes  provided  for  in  the  contract  should  be 
executed  and  delivered,  and  also  alleged  that  many  of  the  signers 
were  insolvent,  evidence  that  one  of  the  signatures  had  been 
erased  was  not  erroneously  admitted,  where  the  instrument  still 
contained  the  requisite  number  of  names;  as  the  same  was  simply 
explanatory  of  the  fact  that  at  one  time  it  contained  more  names 

than  when  introduced  in  evidence. 

» 

New   trial:      misconduct:    argument:    review.     Upon    refusal    of 

4  the  court  to  permit  an  amendment  pleading  a  material  altera- 
tion in  a  contract,  consisting  merely  of  a  collateral  instrument, 
argument  of  counsel  to  the  jury  that  the  alteration  vitiated  the 
contract  was  improper;  but  as  the  exception  to  the  argument 
in  this  case  was  not  ruled  upon  by  the  trial  court  no  error  in 
this  respect  was  presented  for  review  on  appeal.  And  although 
such  misconduct  was  made  a  ground  of  a  motion  for  new  trial 
and  an  exception  taken  to  the  overruling  of  the  motion,  still 
as  no  error  in  overruling  the  motion  is  relied  on  in  argument 
such  misconduct  is  not  ground  for  reversal. 

Evidence:     examination   of   witnesses.     Although  the   court  may 

5  inadvertently  strike  out  answers  of  a  witness  containing  mat- 
ter not  vulnerable  to  the  objection  raised,  still  the  complain- 
ing party  should  by  further  questions  call  for  such  answers  as 
are  not  objectionable,  to  be  heard  on  appeal. 

Same:    examination  by  the  court.    The  presiding  judge  may  right- 

6  fully  participate  iii  the  examination  of  witnesses,  if  by  so  doing 
he  can  expedite  the  trial  or  assist  the  witness;  but  to  make  a 
practice  of  thus  interfering  with  the  examination  of  witnesses 
is  unwise. 

Same:    exclusion  of  evidence:    harmless  error.    Where  the  court 

7  instructed  the  jury  that  pleadings  in  another  case  offered  in  evi- 
dence should  not  be  considered,  refusal  to  permit  a  witness  to* 
explain  the  cause  for  dismissal  of  such  action  was  not  prejudi- 
cial; as  it  will  be  presumed  that  the  jury  followed  the  court's 
instruction. 
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Negotiable  instruments:     delivery:    evidence.     Where  the  evidence 

8  showed  that  the  notes  in  suit  were  delivered  to  a  third  person 
to  be  held  by  him  until  the  seller  of  property  for  which  they 
were  given  had  performed  the  conditions  of  sale,  evidence  of  a 
voluntary  payment  by  the  seller  of  the  third  person's  services, 
and  acceptance  by  him,  was  not  competent  to  show  that  the  seller 
had  performed  his  obligations  and  that  defendant  regarded  the 
transaction  as  completed  at  that  time. 

Same:     instructions.     Where  the  defense  pleaded  to  a  suit  upon 

9  notes  was  an  oral  agreement  that  the  notes  were  not  to  be 
delivered  until  a  certain  number  of  responsible  persons  had 
signed  the  same,  and  there  was  evidence  of  an  oral  and  also  a 
written  agreement  to  that  effect,  but  no  complaint  was  made 
during  the  trial  of  a  variance  between  the  allegations  and  the 
proof,  and  the  court  correctly  stated  the  issues  and  instructed  on 
the  burden  of  proof,  failure  to  instruct  on  the  oral  agreement 
alone  was  not  misleading. 

Contracts:  construction  :  evidence.  Where  the  evidence  is  con- 
ic flicting  as  to  the  terms  of  an  oral  agreement  and  the  language 
of  a  lost  writing  on  the  subject,  it  is  competent  to  show  the 
interpretation  put  upon  the  agreement  by  the  parties  themselves, 
and  to  take  into  consideration  their  understanding  of  the  terms 
and  effect  thereof,  in  determining  the,  real  agreement;  and  it 
is  proper  for  the  court  to  instruct  in  accordance  with  the  terms 
of  the  statute,  that  the  sense  is  to  prevail  against  either  party 
to  an  agreement  in  which  he  had  reason  to  suppose  the  other 
party  understood  it. 

Appeal  from  Linn  District  Court. — Hon.  Milo  P.  Smith, 

Judge. 


Saturday,  June  8,  1912. 

Action  to  recover  the  amount  due  on  two  promissory 
notes,  dated  December  15,  1903,  each  for  $800,  and  pay- 
able July  1,  1905,  and  July  1,  1907  respectively  to  the 
order  of  Henry  Lefebure  signed  by  the  four  persons  named 
as  defendants  in  the  title  of  the  action,  as  above  given,  and 
others.  Plaintiff  alleged  that  it  became  the  holder  of  said 
notes  for  value  and  in  good  faith,  before  maturity,  without 
any  notice  of  defenses  thereto.     The  other  signers  of  the 
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notes  were  named  as  defendants;  'but,  not  being  served 
with  notice  of  the  action,  they  need  not  be  enumerated. 
The  four  defendants  who  were  served  within  the  state 
answered,  denying  that  plaintiff  became  the  holder  of  the 
notes  for  value  before  maturity,  and  by  way  of  defense 
to  the  notes,  which  are  conceded  to  bear  their  signatures, 
alleged  that  neither  of  the  notes  sued  on  was  ever  delivered 
to  the  payee  named  therein,  or  to  any  other  person  for 
him,  and  further  alleged  that  the  notes  were  executed  in 
connection  with  and  as  the  result  of  an  oral  agreement  be- 
twen  the  payee,  Lefebure,  and  the  signers  of  the  notes  with 
reference  to  the  purchase  of  a  stallion  by  said  defendants 
from  said  Lefebure,  it  being  a  part  of  such  oral  agree- 
ment that  neither  of  said  notes  should  be  delivered  to  said 
Lefebure  until  the  full  number  of  twenty-four  solvent  and 
responsible  persons  living  in  the  vicinity  had  signed  said 
notes;  that  said  Lefebure  secured  the  signatures  of  twenty- 
five  persons  to  a  written  agreement  to  purchase  said  stallion, 
but  that  many  of  said  signers  were  not  solvent  and  respons- 
ible, which  fact  the  said  Lefebure  well  knew;  that  when 
said  Lefebure  had  obtained  the  signatures  to  the  notes  of 
said  defendants  and  others,  in  all  nineteen  in  number,  said 
Lefebure  and  his  agent,  one  Headley,  designedly,  falsely, 
and  fraudulently  represented  to  defendant  Carlson,  who 
was  the  custodian  of  the  notes  in  behalf  of  the  persons 
who  had  already  signed  the  same,  that  the  said  Lefebure 
and  said  Headley  desired  to  examine  said  notes  in  order  to 
make  a  list  of  those  persons  who  had  contracted  to  purchase 
the  stallion  and  had  not  yet  signed  the  notes,  and  that  when 
said  notes  were  then  shown  upon  said  request  the  said 
Headley  unlawfully,  fraudulently,  and  without  any  author- 
ity from  these  defendants  or  other  signers,  stole  said  notes 
ond  absconded  with  them,  and  thereafter  delivered  them  to 

_  • 

Lefebure,  who  thereupon  pretended  to  sell  and  transfer 
them  to  plaintiff.  In  reply,  the  plaintiff  acknowledged  that 
said  Headley  was  agent  for  Lefebure  in  relation  to  the  sale 
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of  the  stallion,  and  denied  all  other  allegations  of  the 
answer.  By  way  of  cross-petition,  the  defendants,  above 
referred  to,  alleged  the  fraud  and  misconduct  of  said  Le- 
febure  and  his  agent,  Headley,  as  a  cause  of  action  against 
said  Lefebure,  asking  that  he  be  made  a  party  defendant, 
and  charging  him  with  transferring  the  notes  to  plaintiff 
bank  for  the  purpose  of  defeating  the  defense  thereto,  and 
asking  judgment  against  him  in  any  amount  in  which  the 
said  defendants  should  be  held  liable  on  the  notes  to  the 
plaintiff.  Thereupon  Lefebure  filed  an  answer  to  the  cross- 
petition  and  further  asked,  by  way  of  counterclaim,  that 
he  have  judgment  against  the  other  defendants  for  the 
amount  of  their  indebtedness  on  the  notes  for  the  benefit 
of  the  plaintiff  in  this  action. 

In  his  instructions  to  the  jury,  the  court  eliminated 
said  Lefebure  as  a  party  from  the  case,  and  instructed 
solely  with  reference  to  the  issues  *as  between  the  plaintiff 
and  the  four  defendants  originally  named,  and  the  jury  re- 
turned a  verdict  for  said  defendants.  From  a  judgment 
on  this  verdict,  both  the  plaintiff  and  said  Lefebure,  who 
had  been  made-  a  defendant  on  the  cross-petition  of  the 
answering  defendants,  appeal;  the  plaintiff  assigning  errors 
in  the  rendition  of  judgment  against  it,  and  Lefebure  as- 
signing error  in  the  action  of  the  court  eliminating  him 
from  the  case  as  a  party.  These  two  appeals  are  argued  to- 
gether ;  but  in  the  view  which  we  take  of  the  case  it  will  be 
unnecessary  to  consider  the  appeal  of  Lefebure,  and  in  the 
opinion  he  will  not  be  referred  to  as  a  defendant. — Affirmed. 

Deacon,  Oood,  Sargent  <&  Spangler,  and  Voris  &'  Haas, 
for  appellant. 

EricJcson  &  SticJcney,  and  John  Reed,  and  Tourtelloi 
&  Donnelly,  for  appellees. 

HgClain,  C.  J. — For  the  purpose  of  effecting  the  sale 
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of  a  stallion  for  $2,400,  one  Lefebure,  who  is  the  payee  of 
the  notes  sued  on  in  this  action,  through  his  regularly 
employed  agent,  Headley,  and  two  or  three  local  assistants 
secured  for  the  purpose,  attempted  to  find  twenty-four 
persons  of  the  vicinity  in  which  the  negotiations  were  carried 
on  to  obligate  themselves,  in  writing,  to  join  in  the  purchase 
of  such  horse.  After  these  negotiations  had  been  for  some 
time  in  progress,  those  who  had  taken  an  interest  in  the 
matter  met  on  December' 15,  1903,  at  the  house  of  defend- 
ant Carlson,  who  had  been  assisting  in  the  promotion  of  the 
enterprise.  Lefebure  was  present  at  this  meeting,  and 
there  is  evidence  tending  to  show  that  the  full  number  of 
persons  required  to  join  ta  effect  the  purchase  at  the  rate 
of  $100  each  had  not  yet  been  secured.  At  this  meeting 
arrangements  were  proposed  for  securing  signatures  to 
notes  bearing  that  date,  and  it  was  stated  that  the  notes 
(which  were  three  in  number,  each  for  the  sum  of  $800, 
although  only  two  such  notes  were  involved  in  this  suit), 
signed  by  those  who  were  present,  should  be  left  with 
Carlson  uptil  t)ie  purchase  of  the  horse  was  finally  con- 
cluded. There  is  evidence  tending  to  show  that,  on  objec- 
tion being  made  by  some  to  signing  the  notes  until  the  full 
number  of  purchasers  was  secured,  Lefebure  executed  and 
delivered  to  some  one  a  written  agreement  or  guaranty  that 
the  notes  would  remain  in  Carlson's  possession  until  the 
transaction  was  completed.  The  loss  of  this  instrument 
was  accounted  for;  but  its  contents  were  very  indefinitely 
shown.  It  appears  further  that  the  proposed  purchasers 
entered  their  names  in  a  little  book  on  a  paper  contained 
therein.  The  names  had  been  written  in  the  book  as  the 
canvass  progressed.  On  December  22d  following,  another 
meeting  was  called  at  Carlson's  house,  for  the  purpose  of 
in  some  way  completing  the  transaction,  at  which  some, 
but  not  all,  of  the  proposed  purchasers  were  present.  At 
this  meeting,  Lefebure  was  not  present;  but  his  general 
agent,   Headley,   delivered   to   Carlson  the  little   red  book 
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purporting  to  contain  twenty-four  signatures,  and  took 
from  Carlson  the  notes,  to  which  were  aflSxed  the  signatures 
of  only  nineteen  of  the  twenty-four  persons  whose  names 
were  in  the  book. 

The  theory  of  plaintiflF  is  that  those  who  had  entered 
their  names  in  the  book  had  become  bound  as  purchasers 
of  the  horse,  and  that  the  notes  were  binding  obligations 
of  the  signers  thereof,  if  Lefebure  elected  to  accept  the 
notes  as  they  then  were;  while  the  theory  of  defendants 
is  that  the  notes  were  not  to  be  delivered  until  the  names  of 
twenty-four  responsible  persons  were  signed  to  them,  and 
that  Headley,  having  taken  the  notes  from  Carlson  into  his 
own  hands  for  the  ostensible  purpose  of  copying  oflf  the 
names  of  the  signers,  wrongfully  retained  the  notes  in  his 
possession  and  carried  them  away  with  him,  with  the  re- 
sult that  np  legal  and  effectual  delivery  of  the  notes  was 
ever  made;  Carlson  having  authority  to  deliver  the  notes 
on  this  theory  only  when  they  bore  the  names  of  twenty- 
four  signers. 

As  the  paper  contained  in  the  little  red  book  on  which 

m 

twenty-four  persons  had  entered  their  names,  on  which 
paper  was  printed  a  blank  contract,  the  blanks  filled  out  by 
or  for  Lefebure,  and  his  name  attached  to  it  as  party  of 
the  first  part,  was  received  in  evidence  without  objection 
and  admitted  on  both  sides  to  be  material  evidence  in  the 
case,  we  may  here  briefly  describe  it.  It  consists  of  a 
cover  of  about  the  usual  size  of  a  pocket  memorandurti 
book,  hinged  at  the  top,  into  which  is  held,  by  a  rubber 
band,  a  piece  of  paper  of  approximately  the  same*  size  as 
the  cover  when  open;  the  included  paper  having  a  blank 
contract  so  printed  upon  it  that,  as  the  paper  is  folded  in 
the  book,  the  printing  faces  the  back  cover.  The  blank 
portion  of  the  paper  facing  the  front  cover  contains  lines 
for  signatures,  and  on  these  lines,  as  well  as  on  the  back 
portion  of  the  sheet,  which  is  entirely  blank,  the  names 
of  these  defendants  and  others  signed  are  in  pencil.    As  the 
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exhibit  is  before  us,  one  opening  the  book  from  the  front 
would  see  only  printed  lines  for  signatures^  and  would  not 
see  the  printed  contract.  As  the  sheet  is  held  in  the  book 
only  by  a  small  rubber  band,  and  might  have  been 
so  placed  as  that  the  contract  and  first  signatures  would 
appear  when  the  sheet  was  opened,  we  should  not  attach 
much  importance  to  the  particular  adjustment  of  the  sheet 
and  the  place  of  the  signatures,  were  it  not  that  many  of 
the  signers  testify  as  witnesses  that  their  signatures  were 
entered  without  any  knowledge  on  their  part  of  any  printed 
contract.  The  contract  as  printed  with  blanks  filled  in, 
so  as  to  show  the  date  to  be  November  18,  1903,  and  the 
obligation  of  the  subscribers  to  be  to  purchase  a  Belgian 
stallion,  named  Bristol,  for  $2,400,  payment  to  be  made 
in  cash  upon  delivery  to  any  of  the  signers,  or,  at  their 
option,  by  their  joint  and  several  negotiable  note  for  said 
sum,  payable  in  three  annual  installments,  concludes  with 
this  sentence:  "If  any  of  the  second  parties  shall  refuse 
to  sign  said  note,  first  party  may,  at  his  option,  accept  the 
note  as  signed  without  waiving  any  rights  hereunder  against 
said  parties  who  shall  refuse  to  sign  such  note,  and  may 
proceed  to  enforce  collection  against  such  parties  who  shall 
refuse  to  sign,  without  proceeding  against  or  joining  the 
parties  who  have  signed." 

By  reference  to  the  statement  of  the  issues  already 
given,  it  will  appear  that  what  purports  to  be  a  contract 
contained  in  the  little  red  book  cover  is  not  pleaded  or 
relied  upon  in  the  pleadings  by  either  the  plaintiff  or  the 
defendants,  and  that  there  are  no  allegations  of  fraud 
I)erpetrated  by  Lefebure  or  his  agents  upon  the  signers  of 
such  contract. 

I.  When  the  attention  of  witnesses  testifying  for 
defendant  was  called  to  the  written  contract  contained  in 
the  little  red  book,  which  contract  is  referred  to  throughout 
the  record  as  Exhibit  C,  they  'were  allowed  to  testify,  over 
appellant's  objection,  that  it  was  so  represented  to  them  in 
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the  book  that  they  did  not  see  the  printing,  and  supposed 

they  were  entering  their  names  on  a  blank 

I.   EVIDEKCI:  ,  »  1-11-1 

variance  piece  01  paper  as  persons  who  would  become 

purchasers  of  the  horse,  if  a  sufficient 
number  of  purchasers  was  secured.  The  objection  to  such 
testimony  was  that  it  tended  to  show  fraud  in  procuring 
signatures  to  Exhibit  C,  although  no  allegations  of  fraud 
with  reference  to  this  contract-  were  found  in  the  pleadings. 
Furthermore,  the  testimony  of  some  of  thesfe  same  wit- 
nesses as  to  the  terms  on  which  they  were  solicited  to  be- 
come purchasers  was  admitted  over  the  objection  for  plain- 
tiff that  the  written  contract  was  the  best  evidence  of  the 
agreement  between  the  parties,  and  the  testimony  as  to 
prior  negotiations  should  be  excl\^ded.  The  contention  for 
the  appellant  that  the  court  erred  in  these  rulings  is  with- 
out merit.  Exhibit  C  was  a  material  piece  of  evidence, 
and  the  circumstances  under  which  it  was  signed  might 
properly  be  testified  to  by  those  who  signed  it.  But  it 
was  not  the  basis  of  the  action.  Fraud  in  procuring  it  was 
not  relied  upon  in  the  pleadings;  and  there  was  no  occasion 
to  invoke  the  rule  that  fraud  must  be  pleaded,  or  the  other 
rule  that  oral  evidence  is  not  admissible  to  contradict  the 
terms  of  a  written  instrument.  It  is  well  settled  that  the 
latter  of  these  two  rules  has  no  application,  where  the 
instrument  referred  to  in  the  testimony  is  not  relied  upon 
as  the  basis  of  the  suit  or  defense,  but  is  a  mere  collateral 
instrument  of  evidence.  lAvingstone  v.  ,Stevens,  122  Iowa, 
62 ;  In  re  Assessment  of  Shields,  134  Iowa,  559 ;  Aultmar^, 
etc.,  Co.  V.  Greenlee,  134  Iowa,  368. 

Exhibit  C  was  relied  upon  by  appellant  to  show  that 
the  notes  in  the  suit  were  obligatory  on  the  signers,  although 
they  did  not  bear  the  signatures  of  all  the  persons  who  had 
signed  the  contract,  and  as  tending  to  rebut  the  evidence 
of  an  oral  or  written  arrangement  that  the  notes  them- 
selves should  not  be  delivered  until  the  names  of  twenty- 
four  persons  had  been  procured  thereon.     For  the  purpose 
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of  destroying  the  probative  effect  of  Exhibit  C,  it  was  cer- 
tainly competent  to  introduce  evidence  that  the  signers 
had  been  misled  in  placing  their  names  on  a  piece  of  paper, 
without  knowledge  that  h  purported  to  be  a  contract.  If  it 
was  not  in  fact  a  contract  binding  upon  the  signers,  then 
its  probative  effect  for  the  purpose  for  which  it  was  offered 
was  destroyed.  See,  by  way  of  illustration,  Sutton  v. 
Weber,  127  Iowa,  361;  Brfinnecke  v.  Heald,  107  Iowa, 
376;  Eallowell  v.  McLaughlin,  136  Iowa,  279. 

It  is  to  be  noticed  that  the  contract.  Exhibit  C,  does 
not  specify  the  number  of  signers  to  be  procured,  nor  the 
amount  which  each   was   to   pay   in   the  purchase   of   the 

•horse.  Therefore  evidence  of  an  oral  agree- 
ment or  understanding  that  the  contract  was 
not  to  be  binding  until  twenty-four  signatures  were  obtained 
would  not  be  at  variance  with  the  terms  of  the  written 
instrument;  and,  as  a  condition  precedent  to  the  taking 
effect  of  the  contract,  it  might  be  shown  in  parol. 

II.  Exhibit  C,  as  introduced  in  evidence,  showed 
the  names  of  twenty-four  signers.  The  court  permitted 
certain  witnesses  for  the  defendant,  over  objection  by  plain- 
3.  ExPLANATOftY  ^^^>  ^^  tcstify  that  at  some  time  while  tho 
EVIDENCE.  contract  was  being  circulated  for  signatures 

the  first  name  signed  to  it  was  crossed  off  i^  pencil  and 
subsequently  erased.  There  was  evidence  tending  to  show 
that  on  December  15th,  when  Lefebure  had  a  conference 
with  the  signers  at  Carlson^s  house,  the  contract  did  not 
show  twenty-four  signers.  It  seems  to  be  conceded  for 
appellant  that 'when  the  contract  was,  on  December  22d, 
delivered  to  Carlson  by  Headley  it  had  twenty-four  signers ; 
and  that  the  erasure,  above  referred  to,  had  already  been 
made.  Defendants  pleaded  in  their  answer  that  Lefebure 
and  his  agent,  Headley,  secured  the  signatures  of  twenty- 
five  persons  to  the  contract,  but  that  many  of  them  were 
not  solvent  and  responsible;  and  this  allegation  was  made 
in  connection  with  another,  that  there  was  an  oral  agree- 
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ment  between  Lefebure  and  defendants  that  Lefebure  should 
obtain  and  secure  the  signatures  of  twenty-four  solvent 
and  responsible  persons  as  parties  to  purchase  the  stallion, 
and  that,  whenever  twenty-four  such  persons  should  enter 
into  an  agreement  for  the  purchase  of  the  horse,  then  the 
notes  provided  for  in  the  contract  should  be  executed  and 
delivered  to  Lefebure.  It  is  evident  that  under  these  alle- 
gations the  procuring  of  the  signatures  of  twenty-five 
persons  to  the  agreement  would  not  render  it  invalid,  and 
that  the  removal  of  one  of  the  names  signed  to  it,  before 
the  execution  of  the  notes,  would  not  affect  their  validity, 
provided  the  twenty-five  signatures  remaining  were  those 
of  solvent  and  responsible  parties.  The  sufficiency  of 
these  allegations,  with  others,  to  constitute  a  defense  was 
not  questioned  'at  any  stage  of  the  proceedings  by  this 
appellant  or  by  Lefebure,  who,  was  made  def endajit  .  on 
cross-petition.  The  testimony  of  witnesses  as  to  erasure  of 
a  name  had  no  bearing  on  any  issue  in  the  case;  but  it 
seems  to  have  been  explanatory  of  other  testimony  tend- 
ing to  show  that  at  one  time  there  were  twenty-five  sig- 
natures; whereas  the  instrument  as  introduced  in  evidence 
showed  only  twenty-four  signatures.  The  testimony  intro- 
duced also  explains,  to  some  extent,  the  circumstances  under 
which  one  signature  had  been  erased;  the  explanation  in 
itself  tending  to  disprove  any  alteration  of  the  contract 
after  it  had  become  complete  and  operative  under  the  oral 
agreement  that  it  should  not  take  effect  until  twenty-four 
signatures  of  solvent  and  responsible  persons  were  pro- 
cured. We  are  fully  satisfied  that  there  was  «o  error  in 
the  admission  of  this  evidence. 

But  during  the  opening  argument  for  the  defendants 

(the   court   having   directed   that   defendants   should   open 

•  ,.       and    close)    coimsel    for    Lefebure    protested 

arffSmentf  *       against  Statements  of  counsel  for  defendant, 

review.  making   the    argument   that   the    erasure    of 

the    name    on    the    contract    vitiated     the     entire     con- 

VoL.  156  Ia.— 23. 
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tract  and  made  it  null  and  void,  contending  that  suet 
statement  was  against  any  claim  made  by  defendants,  or 
any  issue  in  the  case.  Apparently  without  any  application 
to  the  court  for  any  ruling  or  order,  and  without  any 
action  of  the  court  in  the  matter,  counsel  for  defendants 
proceeded  in  his  argument  to  say  that  the  erasure  of  the 
name  invalidated  the  contract  and  the  notes  in  suit  executed 
in  coimection  therewith.  At  the  conclusion  of  this  portion 
of  counsel's  argument,  an  exception  was  noted;  but  no 
application  for  any  order  or  ruling  was  made  to  the  court, 
and  the  court  took  no  action.  In  -making  such  statement, 
counsel  evidently  ignored  entirely  the  issue  on  which  the 
case  was  being  presented  to  the  jury.  Counsel  for  defend- 
ants had,  after  the  close  of  the  testimony  and  apparently 
before  the  opening  argument,  asked  leave  to  amend  their 
answer,  so  as  to  plead  a  material  alteration  in  the  contract 
by  the  erasure  of  a  signature,  and  alleging  that  by  reason 
of  such  alteration  the  notes  sued  on  become  void  and  of 
no  effect;  but  the  court  had  refused  to  permit  such  amend- 
ment to  be  made.  We  are  satisfied,  therefore,  that  the 
argument  complained  of  was  improper. 

But  no  question  with  reference  to  such  improper 
argument  is  presented  for  our  determination  on  this  appeal. 
In  law  cases,  this  is  a  court  for  the  correction  of  errors 
committed  by  the  trial  court,  Schulte  v.  Chicago,  M.  <6 
SL  P,  R.  Co.,  124  Iowa,  191;  and  no  error  of  the  trial 
court  in  this  connection  is  presented  to  us,  or  even  suggested. 

An  exception  to  argument  of  counsel  preserves  no  ques- 
tion for  oiw  consideration.  "An  exception  is  an  objection 
taken  to  a  decision  of  the  court  or  person  acting  as  the 
court  on  a  matter  of  law."  Code,  section  3749.  Miscon- 
duct of  counsel  for  the  prevailing  party  is  a  ground  for 
new  trial  under  Qode,  section  3765,  and  the  misconduct 
complained  of  was  in  this  case  urged  as  a  ground  for  new 
trial,  and  an  exception  to  the  overruling  of  the  motion  for 
a  new  trial  was  properly  preserved ;  but  no  error  in  the 
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overruling  of  such  motion  Is  relied  on  in  argument  In  the 
cases  cited  for  appellant  in  regard  to  misconduct  of  counsel^ 
it  is  not  suggested  that  this  court  may  reverse  on  that 
ground,  without  some  erroneous  ruling  of  the  trial  court 
being  brought  to  its  attention  in  a  proper  manner. 

III.  Many  errors  are  assigned  on  the  action  of  the 
court  in  overruling  objections  to  questions  asked  of  wit- 
nesses calling  for  a  conclusion,  and  in  striking  out  answers 

of  witnesses  as  conclusions,  when  portions  of 

5.    EVIDBNCX:  1.1  XTT 

examination       the  suswcr  lu  cach  case  were  proper.      We 

of  witnesses.  i  i      i  •  • 

certainly  ought  not  to  be  asked  to  review  m 
detail  these  various  disconnected  and  incidental  rulings, 
which,  as  we  examine  the  record,  appear  not  to  have  been 
in  any  way  prejudicial  to  the  appellant  in  the  final  disposi- 
tion of  the  case.  Some  discretion  must  be  allowed  to  the 
trial  court  in  rulings  of  this  character.  If  the  court  inad- 
vertently, during  the  course  of  the  examination  of  a  wit- 
ness, strikes  out  an  answer  which  contains  some  matter  not 
vulnerable  to  the  objection  raised  by  the  motion  to  strike, 
counsel  may  easily,  and  in  fairness  to  the  court  should, 
by  further  question  call  for  such  answer  as  is  not  objection- 
able. It  is  not  desirable  that  a  trial  should  be  conducted 
on  the  theory  of  a  sparring  match  between  counsel  and 
court  as  to  which  may  be  able  to  score  a  point. 

Under  the  assignment  that  '^the  court  committed 
sundry  errors  in  the  admission  and  rejection  of  testimony," 
with  reference  to  at  least  forty  different  pages  of  the 
abstract,  counsel  call  attention  in  argument  to  a  great 
number  of  disconnected  rulings  relating  to  the  admission 
or  exclusion  of  evidence.  Many  of  these  involve  to  ques- 
tions that  were  rendered  wholly  immaterial  in  the  subse- 
quent progress  of  the  case.  We  have  examined  counsel's 
argument  under  this  heading  without  being  able  to  discover 
any  erroneous  rulings  which,  under  the  record,  could 
possibly  have  prejudiced  the  appellant.  We  are  unwilling 
to  extend  this  opinion  for  the  purpose  of  pointing  out 
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wherein  each  ruling  was  either  correct  or,  if  erroneous,  not 
prejudicial. 

In  this  connection,  also,  we  may  notice  the  complaint 
of  counsel  in  another  division  of  their  argument  that  the 
presiding  judge  became  unusually  active  in  the  cross-exam- 
ination of  witnesses,  and  in  striking  out  evi- 

6.  Samb:  exam-         ,  /.       .  .1  .  -  1 

instion  by  dcUCC  01  WltUCSSCS  Wlthout  mOtlOU  01  COUnSCl. 

the  court.  ...  •         ^ 

As  a  practice,  it  is,  of  course,  unwise  for 
the  trial  judge  to  interfere  with  the  examination  of  wit- 
nesses; but,  on  the  other  hand,  he  has  a  perfect  right  to  do 
so  if  he  can  thereby  expedite  the  trial  or  assist  the  witness 
in  giving  his  testimony  and  elicit  the  facts.  It  does  not 
appear  that  the  rulings  of  the  court  complained  of  in  this 
connection  were  erroneous;  and  an  examination  of  the 
record  satisfies  us  that  the  trial  judge  did  not  do  anything 
calculated  to  prejudice  the  jury  as  against  the  appellant.  We 
must  therefore  refrain  from  an  elaborate  discussion  of  the 
rulings  referred  to  in  this  connection. 

IV.  Certain  exhibits,  consisting  of  the  pleadings  in 
an  action  brought  in  South  Dakota  against  other  defend- 
ants on  one  of  the  three  notes,  signed  by  these  defendants 
Same-  exciu-  *^^  othcrs.  Were  admitted  in  evidence,  over 
Aenceihllm'  objections  for  the  plaintiff,  as  a  part  of  the 
leu  error.  cross-cxaminatiou  of  Lefebure  as  a  witness. 
Thereupon  counsel  for  plaintiff  recalled  a  witness  to  explain 
the  occasion  for  the  dismissal  of  that  action,  and  the  court 
refused  to  allow  such  explanation  to  be  made.  However< 
erroueous  these  rulings  may  have  been,  they  could  have  had 
no  effect  on  the  result  of  the  case;  for  during  the  argutnent 
of  counsel  for  defendant,  when  he  attempted  to  refer  to 
the  final  disposition  of  that  suit,  the  court  instructed  the 
jury  that  the  matter  should  not  be  considered.  Counsel 
for  appellant  admit  that  the  admission  of  the  exhibits  could 
not  have  been  prejudicial,  unless  the  jury  inferred  there- 
from that  in  such  action  the  plaintiff  was  unsuccessful. 
It  must  be  presumed  that  the  jury  observed  the  injunction 
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of  the  court  and  gave  no  consideration  to  the  result  of  that 
suit.     Therefore  no  prejudice  resulted. 

V.  On  cross-examination  of  defendant  Carlson  as  a 
witness,  plaintiflf  attempted  to  show  that  on  December  19th 
(that  is,  before  the  notes  were  taken  from  him  by  Lefebure's 
8.NECOTIABL.        age^^  Headley)   Lefebure  in  person,  had  a 

dcfhTe'Jy-*'*"'     settlement  with   Carlson  for  his  services  in 
•^"•'•^  promoting  the   negotiations;   and  they  now 

contend  that  if  this  testimony  had  been  admitted  it  would 
have  tended  to  show  that  Carlson  regarded  the  transaction 
as  completed  on  that  day  and  recognized  Lefebure's  right 
to  have  the  notes.  But,  so  far  as  the  record  indicates,  the 
testimony  would  have  been  simply  that  Lefebure  on  that 
day  paid  Carlson  for  his  services.  Certainly  a  voluntary 
payment  of  money  to  Carlson  for  services  and  the. accept- 
ance of  payment  by  him  would  not  constitute  an  admission 
on  his  part  that  the  terms  of  the  contract  between  Lefebure 
and  the  defendants  had  been  fully  performed  and  complied 
with.  It  is  not  suggested  that  Lefebure  made  such  acknowl- 
edgement on  the  part  of  Carlson  a  condition  of  the  settle- 
ment. If  Lefebure  saw  fit  to  waive  any  further  obliga- 
tions on  Carlson's  part  and  pay  him  for  his  services,  al- 
though the  transaction  was  not  fully  completed,^  Carlson's 
acceptance  of  the  money  would  not  involve  any  admission 
on  his  part  as  against  himself  and  his  codefendants.. 

VI.  The  trial  court  failed  to  give  an  instruction  asked 
for  plaintiff,  to  the  effect  that,  under  the  allegation  of  an 
oral  agreement  between  defendants  and  Lefebure  that  none 
9.  Same:  ^^  *^6  uotcs   should  be   delivered  until   the 

instructions.       f^jj    number    of    twenty-four    solvent    and 

responsible  farmers  living  in  the  vicinity  had  signed 
them,  the  burden  was  on  defendants  to  prove  the 
contract  as  alleged;  and,  if  •  they  should  find 
from  the  evidence  that  there  was  a  failure  so  to  do,  the 
issue  should  be  determined  for  the  plaintiff.  The  conten- 
tion now  made  is  that,  if  the  jurors  believed  that  the  agree- 
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ment  lo  this  effect  was  in  writingy  and  not  oral,  thej  should, 
under  the  instruction,  have  found  the  issue  in  favor  of 
the  plaintiff,  because  in  that  event  the  defendants  would 
have  failed  to  prove  the  agreement  as  allied.  Some  of 
the  evidence  for  the  defendants  tended  to  show  an  oral 
agreement ;  while  there  was  other  evidence  that  some  written 
memorandum  was  given  by  Lefebure  to  some  of  the  defend- 
ants to  the  same  effect  The  court  correctly  stated  the 
issue  to  the  jury  and  instructed  as  to  the  burden  of  proof. 
We  can  not  see  how  the  jury  could  have  been  misled  in  its 
duty  by  a  failure  to  give  such  an  instruction  as  was  asked 
and  refused.  There  was  no  complaint  during  the  trial  of 
the  case  in  regard  to  any  variance  between  the  allegations 
and  the  proof;  and  we  think  it  would  have  been  error  to 
inject  any  such  question  into  the  instructions  after  the 
parties  had  tried  the  case  on  the  simple  question  as  to 
whether  the  agreement  made  between  Lefebure  and  defend- 
ants on  the  15th  of  December  was  that  the  notes  should  be 
delivered  when  twenty-four  signatures  thereto  had  been  ob- 
tained, as  contended  by  defendants,  or  whether  the  notes 
should  be  delivered  when  twenty-four  signatures  as  to  the 
contract  had  been  obtained,  as  contended  by  the  plaintiff. 
VII.  As  applicable  to  the  controversy  between  defend- 
andts  and  Lefebure  as  to  whether  the  understanding  and 
agreement  on   December   15th   was   that   Lefebure   should 

procure  the  names  of  twenty-four  signers  to 
'constnictUm:      the  notcs,  in  order  to  make  them  valid  and 

binding,  the  court  instructed  the  jury  in 
accordance  with  the  provisions  of  Code,  section  4617,  to 
the  effect  that,  when  the  terms  of  an  agreement  have  beca 
intended  in  a  different  sense  by  the  parties  to  it,  that  sense 
is  to  prevail  against  either  party  in  which  he  had  reason 
to  suppose  the  other  party  understood  it.  It  is  now  con- 
tended that  the  section  referred  to  announces  the  rule  for 
the  construction  of  a  contract  the  terms  of  which  are  con- 
ceded;  while  the  dispute  in  this  case  is  not  over  the  mean- 
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ing  of  terms  conceded  to  have  been  used,  but  as  to  what 
the  terms  of  the  agreement  in  fact  were.  The  statutory 
provision  has,  it  is  true,  no  application  in  the  construction 
of  plain  and  unambiguous  terms  in  a  contract.  Peterson 
V.  Modem  Brotherhood,  125  Iowa,  562;  Inman  Mfg.  Co. 
V.  American  Cereal  Co.,  133  Iowa,  71;  Capital  City  Car- 
riage Co.  V.  Moody,  135  Iowa,  444.  But  in  the  case  before 
us  there  was  conflict  in  the  evidence  as  to  the  terms  of  the 
oral  agreement,  and  also  as  to  the  language  used  in  the 
written  agreement  or  guaranty,  which  had  been  lost.  As  to 
each  of  these  matters,  it  was  competent  to  show  the  situa- 
tion of  the  parties,  the  subject  matter  of  the  controversy, 
and  the  interpretation  put  on  the  contract  by  the  parties, 
for  the  purpose  of  determining  what  the  agreement  really 
was;  and  therefore  the  understanding  of  the  defendants 
as  to  the  terms  and  the  effect  of  the  contract  might  be  taken 
into  account  in  determining  what  the  propositions  were  to 
which  defendants  assented.  Thompson  v.  Locke,  65  Iowa, 
429;  Lull  v.  Anamosa  Nat.  Bank,  110  Iowa,  537;  Field 
V.  Eastern  Building  &  Loan  Ass'n,  117  Iowa,  185 ;  Stenger 
V.  Eice,  149  Iowa,  100.  The  court  did  not  err,  therefore 
in  the  giving  of  this  instruction.  The  judgment  is,— 
Affirmed. 


O.  J.  MoManus  v.   Chicago  Great  Westeen  Railway 

Co.,  Appellant. 

Carriers:  authority  of  agents:  presumption:  proof  of  authority: 
I  evidence.  It  will  be  presumed  that  a  railway  agent  has  no 
authority  to  act  in  the  matter  of  making  shipments  from  sta- 
tions other  than  the  one  at  which  he  is  employed,  and  this  is 
true  with  respect  to  his  authority  concerning  shipments  beyond 
the  terminus  of  the  road;  but  such  authority  may  be  shown  by 
proof  of  other  like  acts  of  authority,  or  by  the  acceptance  or 
approval  of  like  services  by  his  principal.  The  evidence  in  this 
case  of  the  agent's  authority  to  negotiate  for  shipment  from 
another  station  is  held  sufficient  to  take  the  question  to  the  jury, 
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but  not  sufficient  to  show  authority  to  make  contracts  of  ship- 
ment  beyond  the  line  of  the  company  by  which  he  -was  em- 
ployed. 

« 

Same:     declarations  of  agent.     The  declarations  of  an  agent  are 

2  not  competent  on  the  question  of  his  authority  to  bind  the  car- 
rier for  shipments  beyond  its  lines,  unless  his  acts  .in  so  doing 
have  been  ratified  or  confirmed  by  carrying  the  same  into  effect 

Contracts:     variance  by  parol.   Evidence   that  the  shipping  rates 

3  were  not  to  be  inserted  in  the  contracts  of  shipment,  and  that 
no  rates  were  in  fact  inserted  when  the  contracts  were  signed, 
but  that  they  were  made  out  simply  as  evidence  to  the  conductor 
of  the  right  to  transportation  with  the  shipment,  was  not  ob- 
jectionable as  tending  to  vary  or  contradict  the  terms  of  the 
instruments;  but  was  admissible  to  show -what  the  contracts  in 
fact  were  when  signed. 

Carriers:     delay  in  transportation:    evidence.     In  this  action  for 

4  delay  in  transportation  the  evidence  is  held  to  warrant  a  find- 
ing that  defendant  was  responsible  for  a  delay  of  several  hours, 
between  the  point  of  shipment  and  the  yards  where  the  stock 
was  unloaded  for  feed  and  rest. 

Same.     In  an  action  for  negligent  delay  in  the  shipment  of  stock, 

5  evidence  of  the  length  of  time  required  to  ship  stock  between 
two  other  points  further  separated  than  those  in  question,  and 
on  another  line  of  road,  was  inadmissible,  but  in  view  of  the 
record  in  this  case  its  admission  was  not  prejudicial. 

Evidence  of  value:     admissibility:    irresponsive  answer:    objec- 

6  tion.  The  inquiry  of  a  witness,  if  he  knew  the  value  of  cattle 
in  Canada  during  a  certain  month,  was  objectionable  for  in- 
definiteness ;  but  as  it  was  merely  preliminary,  calling  for  a 
fact  touching  his  competency,  its  admission  was  not  erroneous. 
And  although  the  answer  was  not  responsive  opposing  counsel 
could  not  raise  that  objection. 

Evidence:  offer  of  exhibits:  review  of  RULiNa  Where  portions 
'  7  of  a  letter  were  offered  in  evidence  and  were  excluded  upon 
objection  that  tht  entire  letter  was  not  offered,  and  subsequently 
the  introduction  of  the  entire  letter  by  the  other  party  was  per- 
mitted, the  appellate  court  was  not  in  position  to  pass  on  the 
ruling,  in  the  absence  of  a  showing  in  the  record  of  the  omitted 
portions  when  first  offered,  or  to  determine  whether  the  party 
offering  only  portions  was  in  position  to  object  to  the  entire 
offer. 

Evidence:     motion  to  strike:   review.    A  motion  to  strike  certain 
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8  evidence  from  the  record,  which  had  not  been  ruled  upon  by  the 
trial  court,  will  not  be  reviewed  on  appeal. 

Carriers:    negligent  delay  in  transportation  :   measure  of  damages. 

9  Where  a  carrier  contracts  to  transport  stock  to  the  terminus  of 
its  line,  with  the  understanding  that  it  is  to  be  taken  by  other 
companies  and  transported  in  the  same  cars  to  its  destination, 
the  measure  of  damages  for  negligent  delay  by  the  initial  carrier 
is  the  difference  in  the  value  of  the  stock  in  the  condition  in 
which  it  was  in  fact  delivered,  and  its  value  had  it  been  delivered 
within  a  reasonable  time,  at  the  point  of  destination. 

Carriers:    interstate  commerce  rates.    Rates  for  the  interstate  trans- 

10  portation  of  freight,  which  as  fixed  by  the  carrier's  agent  are 
inconsistent  with  the  schedules  filed  with  the  Interstate  Com- 
merce Commission,  are  invalid. 

Same:     connecting  lines:    excessive  charges:    recovery  of  same. 

11  Where  the  interstate  charges  on  freight  were  paid  by  each  suc- 
ceeding carrier  to  its  predecessor  up  to  its  own  line,  and  the 
terminal  carrier  collected  all  the  freight  from  the  shipper  for  the 
entire  distince  at  its  termination,  and  it  was  not  shown  that  any 
part  of  an  overchange  ever  reached  the  initial  carrier,  the  intial 
carrier  was  not  liable  for  any  part  thereof. 

Appeal  from  Superior  Court  of  Council  Bluffs, — Hon.  S. 

B.  Snyder,  Judge. 

>>MoNDAY,  June  10,  1912. 

Action  to  recover  alleged  excessive  charges,  damages 
to  stock  shipped,  and  loss  of  time  resulted  in  a  verdict  for 
the  plaintiff,  and  judgment  was  entered  thereon.  The 
defendant  appeals. — Affirmed  on  Condition. 

Carr,  Carr  &  Evans,  and  Saunders  &  Stuartj  for  ap- 

« 

pellant. 

Kimball  &  Peterson,  for  appellee. 

Ladd,  J. — The  facts  are  quite  fully  stated  in  the 
opinion  filed  on  the  former  appeal,  138  Iowa,  150.     Upon 
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remand  to  the  district  courts  amendments  to  the  pleadings 
were  filed,  and,  though  other  claims  were  pleaded,  only 
those  for  overcharge  of  freight,  injui^y  to  stock  while  in 
transit  over  defendant's  line,  and  loss  of  time  by  plaintiffs 
assignors  were  submitted  to  the  jury.  It  will  be  recalled 
that  on  the  29th  day  of  April,  1904,  three  brothers  named 
Baker  shipped  three  car  loads  of  stock  and  other  property 
from  McClelland,  Iowa,  to  High  River,  Alberta,  via  the 
Chicago  &  Great  Western  Railway  Company,  the  Minne- 
apolis, St.  Paul,  &  Sault  Ste.  Marie  Railway  Company,  and 
the  Canadian  Pacific  Railway  Company.  The  property 
to  be  transported  was  loaded  in  cars  of  the  Canadian  Pacific 
Railway  Company  and  delivered  by  the  defendant  at  the 
Minnesota  Transfer,  near  Minneapolis,  Minn.,  and  from 
there  hauled  by  the  Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Railway  Company  to  Xorth  Portal,  N.  D.,  from 
which  point  the  Canadian  Pacific  Ry.  Co.  took  them  to 
High  River,  Alberta. 

The  Bakers  assigned  their  claims  against  the  defendant 
to  O.  J.  McManus,  who  brought  this  action.  McManus, 
acting  for  them,  had  negotiated  with  one  Shipley,  as  agent 

of  the  defendant  at  Council  Bluffs,  Iowa,  for 
authority  of  the  transportation  of  these  cars,  though  there 
sumption:         ^as  a  local  agent  at  McClelland,  who  signed 

proof   of  ^  t  1  » 

J^idrac* '  *^®  shipping  contracts.  The  defendant  main- 
tained an  uptown  office  at  the  Grand  Hotel 
in  Council  Bluffs,  bearing  Shipley's  name,  followed  by 
'*City  Passenger  and  Freight  Agent,"  and  to  him  McManus 
applied  and  was  informed  the  rate  would  be  twenty  cents 
per  100  pounds  from  McClelland  to  the  Minnesota  Trans- 
fer, minimum  weight  of  20,000  pounds  per  car,  and  $45 
per  car  from  there  to  High  River,  Alberta,  on  a  minimum 
weight  of  24,000  pounds  per  car,  and,  after  several  con- 
versations, Shipley  said  he  would  furnish  Canadian  Pacific 
cars,  and  later  informed  McManus  that  he  had  gotten  two 
stock  cars  and  one  box  car  in  which  the  property  could 
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be  shipped  through  to  its  destination.  These  cars  were 
sent  from  Council  Bluffs  to  McClelland,  loaded  April  29, 
1904,  and  carried  the  property  to  its  destination.  Appellant 
.  contends  that  the  evidence  was  insufScient  to  support  a 
finding  that  Shipley  was  authorized  to  act  for  it  in  negoti- 
ating shipments  from  McClelland  or  beyond  its  line  of 
road.  Presumably  an  agent  of  a  railroad  company  is 
without  authority  to  act  for  it  in  the  matter  of  shipping 
from  stations  other  than  that  at  which  he  is  employed. 
Voorhees  v.  Railway,  71  Iowa,  735;  Burgher  v.  Railway, 
105  Iowa,  336.  And  this  is  true  with  respect  to  authority 
concerning  shipments  beyond  the  terminus  of  the  road. 
McLagan  v.  Railway,  116  Iowa,  183;  McManus  v.  Rail- 
way, 138  Iowa,  150. 

.  But  an  agent  may  be  shown  to  possess  authority,  and 
evidence  tending  so  to  show  may  be  by  proof  of  other  like 
course  of  dealing  or  of  the  acceptance  or  approval  of  like 
services  by  the  principal.  "The  course  of  dealing  between 
the  parties  through  the  alleged  agent  is  generally  relevant 
and  admissible  upon  the  question  of  agency  and  its  extent. 
.  .  .  The  accepted  acts  of  an  agent  are  always  evidence 
to  show  the  extent  of  his  powers."  Blowers  v.  Railway, 
74  S.  C.  221  (54  S.  E.  368) ;  McCormick  v.  Lambert,  120 
Iowa,  181;  Grant  v.  Hutnerick,  123  Iowa,  571;  Greenleaf 
on  Evidence,  par.  64  et  seq. 

The  evidence  bearing  on  Shipley'^  authority  to  negoti- 
ate shipments  from  McClelland  was  such  as  to  leave  little 
doubt  as  to  its  existence.  At  least,  it  was  sufficient  to  carry 
that  issue  to  the  jury.  An  examination  of  the  record, 
however,  .has  not  disclosed  evidence  sufficient  to  sustain  a 
finding  that  he  also  had  authority  to  contract  with  respect 
to  shipments  beyond  defendant's  lines  of  railroad.  Mc- 
Manus testified  concerning  a  shipment  made  by  a  nephew 
of  the  Bakers  in  the  fall  of  1903,  and  that: 

The  Great  Western  Railway  maintained  an  office  in 
the  Grand  Hotel  on  Pearl  Street,  and  one  on  Main  street 
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in  Council  Bluffs,  in  1903,  1904,  and  1906.  The  Main 
street  office  was  the  depot.  The  agent  was  Ed  Shipley,  I 
have  seen  him  at  those  offices  and  have  had  conversations 
with  him.  The  name  of  the  company  was  on  the  Grand 
Hotel  office  with  the  name  of  Shipley,  city  passenger  and 
freight  agent.  The  Bakers  made  a  shipment  from  McClel- 
land, Iowa,  to  High  River,  in  the  fall  of  1903.  Written 
contracts  were  made  with  the  Great  Western  for  the  ship- 
ment from  McClelland,  Iowa,  to  Minnesota  Transfer,  and 
other  contracts  with  the  Soo  were  made  covering  the  ship- 
ment from  Minnesota  Transfer  to  North  Portal,  and  at 
that  place  other  contracts  with  the  Canadian  Pacific  were 
made  covering  the  shipment  from  North'  Portal  to  High 
Eiver.  I  saw  the  goods  loaded  at  McClelland  and  saw 
them  afterwards  at  High  River.  I  did  not  have  any  talk 
with  Mr.  Lively,  the  agent  at  McClelland,  in  reference  to 
where  they  were  to  go.  I  had  a  conversation  at  Council 
Bluffs  with  Mr.  Shipley  in  regard  to  the  shipment  of  some 
household  goods,  stock,  and  implements,  and  other  emigrant 
movables  of  the  Bakers  from  McClelland,  Iowa,  to  High 
River,  Canada,  during  the  fall  of  1903.  It  was  at  the 
Grand  Hotel  city  office.  I  went  there  to  ascertain  the  rate 
on  a  car  of  emigrant  movables  from  Council  Bluffs  to  High 
River.  At  that  time  I  did  not  know  where  the  car  would 
be  loaded.  Mr.  Shipley,  in  charge  of  the  office  of  the 
Chicago  Great  Western  Railway,  quoted  the  same  rate  I 
had  received  from  the  agents  of  other  roads  I  had  inter- 
viewed. That  rate  was  twenty  cents  per  100  from  Council 
Bluffs  or  McClelland  to  the  Minnesota  Transfer,  a  minimum 
weight  car  of  20,000  pounds.  From  the  Minnesota  Transfer 
to  High  River,  Alberta,  a  lump  rate  of  $45  per  car  with  a 
minimum  weight  of  24,000  pounds.  I  explained  to  Mr. 
Shipley  that  the  emigrant  movables  would  consist  of  fann 
implements,  some  household  furniture,  and  stock.  In  ac- 
cordance with  this  conversation,  a  car  was  furnished  at 
McClelland,  Iowa,  for  this  shipment.  Shipley  said  the 
Great  Western  Railway  Company  would  furnish  cars  for 
the  shipment  of  goods  from  McClelland,  Iowa,  to  High 
River,  Canada,  in  the  fall  of  1903.  He  said  they  would 
furnish  large  furniture  cars,  or  they  would  have  the  Cana- 
dian Pacific  cars  come  down  here  to  be  loaded.  At  that 
time,  I  had  not  decided  whether  to  load  at  McClelland  or 
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Council  Bluffs;  but  in  either  case  he  said  he  would  furnish 
the  cars.  lie  said  afterwards  it  would  make  no  difference 
whether  they  furnished  furniture  cars  or  Canadian  Pacific 
cars;  they  could  be  sent  through  to  High  River  without 
unloading.  He  said  they  would  be  so  sent.  I  afterwards 
told  him  we  had  decided  to  load  at  McClelland,  Iowa,  be- 
cause  it  was  more  convenient,  and  the  rate  was  the  same, 
and  it  was  immaterial  to  me  who  furnished  the  cars,  pro- 
vided they  could  make  a  through  shipment.  He  said,  in 
either  case,  it  would  be  a  through  shipment,  and  that  the 
company  would  furnish  the  cars.  I  then  went  out  to  Mc- 
Clelland the  day  he  said  the  cars  would  be  there.  It  was 
the  next  day  after  our  last  conversation.  Mr.  Shipley  wa^ 
at  McClelland,  and  I  talked  with  him  there  about  taking  a 
car  that  was  then  loaded  with  lumber.  We  unloaded  the 
lumber  and  used  the  car  the  next  day  for  loading.  Mr. 
Shipley  went  inside  the  building  when  he  was  out  there 
this  time  at  McClelland.  ...  At  the  time  I  did  not 
know  the  station  agent  at  McClelland,  but  I  think  he  was 
inside  with  Mr.  Shipley  at  the  time  he  gave  these  instruc- 
tions. ...  I  saw  the  goods  afterwards  which  were 
loaded  upon  that  car  at  High  River.  At  the  time  I  had 
this  talk  with  Mr.  Shipley  and  further  shipment  of  these 
goods  from  McClelland,  Iowa,  to  High  River  in  the  fall  of 
1903,  he  said  it  was  necessary  to  have  a  bill  of  lading  made 
out  upon  which  one  would  ride.  He  told  me  they  would 
have  new  bills  of  lading  on  the  Soo  line  and  on  the  Cana- 
dian Pacific.  He  told  me  the  rate  for  through  shipment 
from  McClelland  to  High  River  would  be  twenty  cents  per 
100  to  the  Minnesota  Transfer  on  a  minimum  of  20,000 
pounds  to  the  car  and  $45  per  car  from  there  to  High 
River,  Alberta,  making  a  total  of  $85.  Mr.  Shipley  said 
the  payment  would  be  $85  per  car,  providing  it  did  not 
weigh  more  than  20,000  pounds.  That  carload  in  1903 
went  out  over  the  Great  Western  Railway.  I  had  a  con- 
versation with  Mr.  Shipley  in  regard  to  making  shipments 
of  three  cars  in  the  spring  of  1904.  I  told  him  I  would 
want  three  cars  for  the  shipment  of  goods  to  the  same  place 
where  we  shipped  the  car  last  fall.  We  would  ship  from 
Council  Bluffs  or  McClelland  or  from  Neola,  if  we  shipped 
by  way  of  the  Milwaukee,  all  of  which  had  given  us  the 
same  rate.     I  saw  him  again,  and  he  said,  ^1  have  given 
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you  two  stock  cars  and  one  box  car  for  the  shipment.'  I 
said,  'I  am  glad  of  that.'  It  would  make  it  more  con- 
venient for  them  to  live  in  a  box  car  and  put  the  stock  in 
the  two  cars.  Q.  You  may  state  what,  if  anything,  was 
said  to  you  about  joint  through  rates  in  this  connection. 
A.  He  stated  it  was  a  joint  through  rate.  Q.  What,  if 
anything,  did  you  say  about  it  differing  from  the  combined 
rates  over  the  connecting  lines  ?  A.  He  said  it  was  a  lower 
rate  than  the  combined  rate  or  sum  of  the  rates  of  the 
defendant  carriers.  I  asked  him  in  reference  to  the  1904 
shipment,  if  it  would  make  any  difference  if  there  would 
be  more  than  ten  head  in  each  car,  and  he  said  it  wouldn't, 
provided  the  weight  does  not  exceed  20,000  pounds.  All 
the  cars  contained  some  emigrant  movables,  but  one  car 
contained  no  stock.  ...  I  did  not  see  Shipley  at  the 
time  the  1904  shipment  was  loaded.  We  were  not  able  to 
find  the  bills  of  lading  of  the  original  shipment  in  the  fall 
of  1903.  Mr.  Shipley,  with  whom  I  had  the  talk  about 
the  through  rate  from  McClelland  to  High  River,  Canada, 
on  the  shipment  of  the  goods,  was  the  same  Mr.  Shipley 
from  whom  I  obtained  the  cars.  .  .  .  There  was  no  ar- 
rangements made  with  either  of  the  connecting  lines  for 
the  transportation  of  these  cars,  except  the  arrangements 
I  made  with  Mr.  Shipley  for  a  through  shipment  Mr. 
Shipley  said  bills  of  lading  would  be  made  out  for  the  per- 
son that  accompanied  the  car.  He  said,  about  making  a 
through  shipment  in  the  spring  of  1904,  that  the  shipment 
would  be  sent  through  the  same  as  the  previous  car  in  the 
fall  of  1903.  I  have  negotiated  for  others  and  made  a  large 
number  of  shipments  from  McClelland  and  the  vicinity  of 
Council  Bluffs  to  High  River,  Canada.  McClelland  is  the 
second  station  out  from  Council  Bluffs. 

Of  course,  the  declarations  or  statements  of  Shipley 
are  not  to  be  considered  in  determining  whether  he  had 
authority  to  contract  for  defendant  concerning  shipments 

bevond  its  lines,  save  in  so  far  as  these  were 

3.  Same:  ". 

declarations       ratified   or   Confirmed   by   the   defendant   in 

of  agent.  ,  %       t  j 

carrymg  them  out.  Undoubtedly,  the  car 
furnished  by  defendant  was  hauled  to  its  destination;  but 
this  was  done  precisely  as  though  he  had  said  nothing 
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concerning  a  through  shipment  or  rates.  The  goods  with 
the  six  head  of  stock  did  go  through  in  the  same  car,  but 
there  is  nothing  in  this  record  to  indicate  that  this  was 
not  the  ordinary  and  usual  method  of  transportation,  in 
the  absence  of  any  arrangement  therefor.  Though  Shipley 
may  have  said  reduced  rates  were  being  named,  the  evidence 
is  conclusive  that  those  *named  by  him  were  the  freight 
tariffs  as  appear  in  the  schedules  filed  with  the  Interstate 
Commerce  Commission  of  the  United  States;  that  of  de- 
fendant being  that  named  by  Shipley,  and  the  joint  rate  of 
the  other  two  companies  being  $43.50  per  car.  The  excess 
stated  by  Shipley  of  $1.50  per  car  may  have  been  switching 
charges  at  the  Minnesota  Transfer,  though  it  is  not  ex- 
plained. Moreover,  shipping  contracts  were  executed  with 
each  of  the  connecting  lines,  and,  as  the  shipper  accom- 
panied the  car,  even  the  duty  of  forwarding  does  not  appear 
to  have  been  performed  by  defendant.  As  said,  transporta- 
tion of  the  car  in  1903  was  effected  precisely  as  though 
there  had  been  no  preliminary  arrangement  for  a  through 
shipment  at  a  specified  price,  and,  this  being  so,  what  was 
done  did  not  tend  to  ratify  or  confirm  anything  Shipley 
had  undertaken  beyond  defendant's  railroad,  and  therefore 
was  not  evidence  that  he  was  authorized  by  defendant  to 
contract  concerning  transportation  over  connecting  lines. 
Though  we  doubt  whether  he  undertook  to  do  more  than 
inform  plaintiff  of  the  freight  charges  over  the  railroads 
from  the  Minnesota  Transfer  to  High  Kiver,  the  manner  of 
transportation  over  the  several  lines,  and  to  furnish  cars  in 
which  the  shipper's  property  might  be  carried  to  their  desti- 
nation, it  is  unnecessary  to  so  decide,  as  the  court  should 
not  have  submitted  the  issue  as  to  whether  he  was  authorized 
to  negotiate  shipments  beyond  defendant's  road  to  the  jury. 
See  Hill  v.  Railway,  60  Iowa,  196;  6  Cyc.  482. 

II.  Shipping  contracts  were  signed  by  the  Bakers  and 
also  by  the  agent  at  McClelland.  In  these  contracts  as 
introduced  in  evidence,  the  rate  of  freight  appears  to  have 
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been  inserted.     McManus  testified  that,  under  his  arrange- 
ment with   Shipley  no   rate  was   to  be   in- 

m     CoHTHACTSS 

variance  '        serted  in  the  contracts;  that  these  were  to 

be  made  out  merely  as  evidence  to  the  con- 
ductor of  the  right  of  the  person  accompanying  the  car 
to  transportation.  And  he  and  two  others  testified  that 
the  rate  had  not  been  inserted  when  the  shipping  contracts 
for  carriage  over  defendant's  line  were  signed.  This  testi- 
mony was  objected  to  on  the  ground  that  it  tended  to  vary 
the  terms  of  a  written  instrument.  The  objection  was 
rightly  overruled,  for  the  purport  of  the  testimony  was  not 
to  vary  or  contradict  these  contracts,  but  to  prove  what 
they  were  when  signed  by  the  parties. 

III.  Cattle  were  loaded  by  the  Bakers  in  two  of  the 
cars,  twenty-nine  head  in  one  and  twenty-two  head  in  the 
other,  and  a  part  of  their  other  property  in  each  of  these, 

Carrisss-  ^^^    *^®    ^^^^    ^^    *^®    ^^    ^*^    which    they 

tr^iSIpdSation:   ^^^de.     Thcsc  left  McClelland  April  29,  1904, 
evidence  ^^^  jjj  ^^^^  rcach  the  Minnesota  Transfer, 

a  distance  of  three,  hundred  and  ninety  miles,  until  May 
3d.  In  the  meantime  the  cattle  had  not  been  unloaded. 
Edwin  T.  Baker,  as  witness,  was  asked: 

When  you  came  to*  Minnesota  Transfer,  where  were 
the  cars  left  first?  A.  They  were  left  on  the  Soo  line. 
Before  that  they  were  in  the  yards.  Q.  How  soon  after 
your  arrival  at  Minnesota  Transfer  were  you  put  down  to 
the  chute  ?  How  long  a  time  elapsed  before  you  were  put 
down  to  the  chute?  A.  Five  or  six  hours.  The  chutes 
were  out  a  quarter  of  a  mile  from  where  we  pulled  in  at. 
We  pulled  in  at  the  Transfer  yards  from  the  general  yards. 
That  is  what  is  known  as  the  Minnesota  Transfer.  The 
Transfer  engine  belonged  to  the  yards  pulled  us  down  to 
the  chutes.  The  cars  were  not  all  taken  down  together. 
Q.  Well,  did  the  Great  Western  Railway  Company  deliver 
your  cars  to  a  place  after  you  arrived  at  the  Transfer  where 
you  could  feed  and  water?  A.  After  five  or  six  hours — 
after  we  had  been  there  five  or  six  hours.  These  yards 
were  built  off  from  the  Transfer  yards. 
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We  have  recited  this  evidence  as  the  best'  answer  to 
appellant's  contention  that  it  was  in  no  wis^  responsible  for 
the  delay  of  the  five  or  six  hours  mentioned.  Precisely 
when  the  cars  were  turned  over  to  the  Minnesota  Transfer 
Company  is  not  disclosed  by  the  record,  and  the  jury  might 
have  found  that  this  did  not  happen  until  the  cars  were 
hauled  to  the  chute*  by  its  engine. 

IV.  Edward  T.  Baker  was  asked  the  usual  time  for 
shipping  a  car  of  stock  from  McClelland  to  the  Minnesota 
Transfer,    and   answered,    "About   forty-eight   hours,"    and 

that  the  distance  was  390  miles.  He  also 
said  that  it  was  about  480  or  490  miles  from 
Neola  to  Chicago,  and  that  he  knew  how  long  it  took  to 
ship  cattle  between  these  points.  "Q.  You  may  state  how 
long  it  takes  to  ship  cattle  from  Neola  to  Chicago."  Over 
objection,  he  answered,  "About  twenty-four  hours."  Neola 
is  not  on  the  defendant's  line,  and  just  why  this  evidence 
was  received  is  not  clear.  It  should  have  been  excluded 
as  having  no  bearing  whatever  on  the  issue. 

But  damages  were  claimed  only  for  delay  above  the 
usual  time  in  going  from  McClelland  to  the  Minnesota 
Transfer,  and  no  other  evidence  of  the  usual  time  required 
to  transport  freight  between  these  places  was  adduced  ex- 
cept that  of  McManus,  who  fixed  the  time  at  from  twenty- 
four  to  thirty-six  hours.  As  the  cars  were  on  the  road  two 
days  longer  than  the  highest  estimate,  and  the  condition  of 
the  cattle  after  starting  was  not  shown  save  upon  their 
arrival  at  the  Minnesota  Transfer,  we  are  of  opinion  that 
the  error  in  permitting  the  witness  to  state  the  usual  period 
of  hauling  freight  from  Neola  to  Chicago  was  without  • 
prejudice. 

V.  E.  G.  Baker  testified  at  a  former  trial,  but  had 

died  since,  and  the  transcript  of  his  testimony  was  read  to 

the  jury.     He  had  been  a  farmer  and  shipper  of  stock  for 

many  years,  and  was  asked:     "Did  you  know  about  what 

milch  cows  were  worth  on  the  market  in  Canada,  in  May, 
Vol.  156  Ia.— 24, 
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1904?"  This  was  objected  to  as  "incompetent,  irrelevant, 
^  „  and  immaterial,"  and  the  answer  as  not  re- 

6.  Evidence  of  .... 

siwiifyMr^    sponsive.      "A.      They   'were    pricing   milch 
iMwerf  C0W8  there  at  $50  per  head."     The  objection 

objection.  might   well   have   been   sustained   owing   to 

the  indefiniteness  of  locality;  but  the  question  was  merely 
preliminary,  calling  for  knowledge  which  tended  to  estab- 
lish the  competency  of  the  witness,  and  viewed  in  this  light, 
the  ruling  ought  not  to  be  denounced  as  erroneous.  . 

The  answer  was  not  responsive,  but  this  was  not  an 
objection  counsel  on  the  other  side  might  urge.  Had  it 
been  objected  to  on  other  grounds,  a  different  question  would 
have  been  presented.     There  was  no  error. 

VI.  Upon  the  arrival  at  his  destination,  E.  J.  Baker 
addressed  a  letter  to  McManus,  dated  June  17,  1904.  De- 
fendant offered  portions  of  it  in  evidence.     The  plaintiff 

objected  on  the  ground  that  the  entire  letter 
^'  offe?o"cxhi-i  was  not  introduced.  The  objection  was  sus- 
of  ruiTng!'*  tained.  Shortly  afterwards,  the  plaintiff  of- 
fered the  entire  letter,  and  the  defendant's 
objection  thereto,  as  incompetent,  irrelevant,  and  immaterial 
and  having  no  bearing  on  the  issues,  was  overruled.  As  the 
record  does  not  disclose  the  portions  omitted  by  the  defend- 
ant and  included  by  plaintiff,  we  are  unable  to  pass  on  the 
ruling,  or  to  say  whether  defendant,  after  tendering  most  of 
it,  was  in  a  situation  to  complain  of  'the  introduction  of 
the  entire  letter. 

VII.  Edwin  T.  Baker  was  examined  as  to  the  value 
of  the  cattle  at  the  Minnesota  Transfer;  but  after  stating 
that  they  were  of  the  market  value  of  $1,000,  and  would 
8.  Evidence:  hsive  been  worth  $1,500  had  they  been  hauled 

S?£c?  ^**         ^^  that  place,  in  the  usual  time  required,  on 
review.  cross  and  redirect  examinations,  appeared  fo 

have  known  nothing  of  the  market  values  at  that  point. 
Afterwards,  defendant  moved  to  strike  out  this  evidence, 
but  the  court  remarked,  "I  will  not  rule  on  this  at  present," 
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and  the  matter  was  not  referred  to  again.  Of  course,  the 
motion  should  have  heen  sustained;  but  counsel  do  not 
appear  to  have  insisted  upon  a  ruling,  and  error  can  not 
be  predicated  on  a  motion  in  the  absence  of  any  ruling 
thereon.  It  is  to  be  said,  however,  that,  as  the  measure 
of  damages  as  defined  in  the  instructions  did  not  involve  the 
market  values  at  the  Minnesota  Transfer,  the  ruling,  if 
made,  could  not  have  been  of  ,much  significance,  and  this 
doubtless  accounts  for  counsel  not  having  insisted  thereon. 
VIII.  Edwin  T.  Baker  testified  that  the  value  of  the 
cattle  at  High  River,  Alberta,  if  they  had  been  transported, 
without  delay,  would  have  been  $1,500,  and  that  in  the  con- 
dition they  were  due  to  the  delay  and  in- 

9.  Cauiers:  ^  •'  ^  •' 

defa***in  J^^J   from   delay   which   occurred   upon   the 

SeSSe^of'*"'    Chicago   Great  Western   Railway  they  were 
damages.  ^^^^j^   $1,000,   and  the  court  instructed  the 

jury  that: 

The  proper  measure  of  plaintiff's  damage  is  the  dif- 
ference, if  any,  in  the  reasonable  market  value  of  the  cattle 
on  the  market  at  High  River,  Canada,  at  the  time  they 
should  have  reached  their  destination,  in  the  condition  they 
would  have  been  had  they  been  transported  to  such  destina- 
tion within  a  reasonable  time;  and  the  reasonable  market 
value  of  the  cattle  at  High  River,  Canada,  in  the  condition 
in  which  you  in  fact  find  they  would  have  been  delivered  to 
their  destination,  taking  into  consideration  only  the  injury 
to  said  cattle,  if  any,  due  to  unreasonable  delay  upon  the 
line  of  the  defendant,  the  Chicago  Great  Western  Railway 
Company,  from  McClelland,  Iowa,  to  Minnesota  Transfer, 
Minn.,  together  with  interest  on  such  difference,  if  any  you 
find,  from  the  18th  day  of  May,  1904. 

Appellant  urges  that,  inasmuch  as  it  was  to  carry 
the  cattle  to  the  Minnesota  Transfer,  the  true  measure  of 
damages  would  be  the  difference  between  the  market 
values  of  the  cattle  at  that  place  .as  they  were  and  would 
have  been  but  for  the  unreasonable  delay  on  its  road.  Even 
though  defendant  might  not  have  been  heard  to  object  if 
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such  measure  had  been  applied^  we  are  not  ready  to  criti- 
cise that  given.  It  is  undisputed  that  defendant  under- 
took to  haul  the  cars  to  the  ^linnesota  Transfer  with  the 
understanding  that  these  would  h&  taken  by  other  com- 
panies to  their  destination,  and,  as  the  cars  were  to  go 
through,  any  detriment  to  the  shippers  due  to  injuries  to 
the  property  being  transported  would  result  at  the  destina- 
tion, and  it  may  well  be  assumed  that  this  was  within  the 
contemplation  of  the  parties.  The  situation  is  analogous 
with  contracting  for  shipment  with  reference  to  a  special 
market.  Defendant  arranged  to  haul  the  cars  in  view  of 
their  being  taken  on  to  a  particular  locality,  and,  if  be- 
cause of  its  delay  or  other  fault  the  property  was  injured, 
the  damage  to  the  shipper  was  at  that  locality,  and  the 
carriage  must  have  been  undertaken  with  this  understand- 
ing. If  so,  the  measure  of  damages,  as  defined  in  the 
quoted  instruction,  was  correct,  and  there  was  no  error. 

IX.     According     to     McManus*     testimony,     Shipley 
named  a  freight  charge  from  McClelland  to  the  Minnesota 
Transfer     of  twenty  cents  per  100  pounds  or  $40  per  car 
Carriers-         Carrying  not  exceeding  20,000   pounds,   and 
commeree  *  ^^^  charge  from  the  Minnesota   Transfer 

"****  to-  their   destination   of   $45    per  car   carry- 

ing not  exceding  24,000  pounds.  With  the  consent 
of  Shipley,  as  well  as  the  agent  at  McClelland,  the  Bakers 
loaded  twenty-nine  head  of  cattle  in  one  stock  car  and 
twenty-two  head  in  another,  reserving  the  box  car  in  which 
to  place  most  of  their  furniture  and  implements,  though 
some  were  placed  in  each  of  the  other  cars.  The  rates 
of  transportation  as  thus  fixed  were  not  valid  if  inconsistent 
with  tariff  schedules  filed  with  the  Interstate  Commerce 
Commission.  Kansas  City  Southern  Ry.  Co.  v.  C,  H.  Alhers 
Com.  Co.,  223  U.  S.  573  (32  Sup.  Ct.  316,  56  L.  Ed.—). 
Defendant  introduced  in  evidence  certified  copies  of 
tariffs  filed  by  it  with  the  Interstate  Commerce  Commission 
from  which  it  appeared  that  the  rate  fixed  for  the  trans- 
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portation  of  emigrant  movables  from  McClelland  to  the 
Minnesota  Transfer  was  twenty  cents  per  100  pounds  and 
for  cattle  23%  cents  per  100  pounds  in  car  load  lots.  It 
al&o  introduced  in  evidence  certified  copies  of  the  special 
joint  freight  tariffs  of  the  Minneapolis,  St.  Paul  &  Sault 
Ste.  Marie  Railway  Company  and  the  Canadian  Pacific 
Railway  Company  from  which  it  appeared  that  from  the 
Minnesota  Transfer  to  High  River,  Alberta,  the  freight  on 
settler's  effects  was  $43.50  per  car  of  24,000  pounds.  A 
car  load  of  settler's  effects  might  not  contain  to  exceed  ten 
head  of  cattle;  but  if  more  were  included,  on  these  last 
roads,  "the  additional  animals  will  be  charged  for  at  pro- 
portionate rates  over  and  above  the  car  load  rate  for  settler's 
effects ;  but  the  total  charge  for  any  such  car  will  not  exceed 
the  regular  rate  for  a  straight  car  load  of  live  stock." 

There  is  nothing  before  us  indicating  the  rates  of 
transportation  on  stock  beyond  the  Minnesota  Transfer.  If 
there  was  any  rule  as  to  freight  charges  on  excess  of  live 

stock  in  cars  shipped  as  emigrants'  movables 

11.  Same:  con-  *  |^  ^      ^    ° 

nectin^r  lines:     Qygj.  defendant's  line,  this  is  not  disclosed  in 

excessive  ' 

recovery  of       ^^^   rccord.      Was    additional    freight   to   be 
'*°**'  exacted  on  the  stock  in  excess  of  ten  head 

per  car  or  on  the  cars  at  live  stock  rates?  If  the  latter 
is  the  rule,  but  $14  more  might  have  been  charged  for 
hauling  the  cars  to  the  Minnesota  Transfer,  and  less  than 
this  if  additional  freight  were  to  be  exacted  on  part  only. 
No  freight  charges  were  paid  in  advance.  Each  succeeding 
carrier  advanced  to  its  predecessor  the  charges  up  to  reach- 
ing its  line  so  that  the  Canadian  Pacific  Railway  Company 
collected  all  transportation  charges  at  High  River,  Alberta, 
upon  the  delivery  of  the  property  at  that  point.  The  sum 
of  $255.98  more  than  $85  per  car  was  exacted.  On  what 
ground  this  apparent  extortion  may  be  justified  or  explained 
we  are  not  advised.  It  is  enough  now  to  say  that  there 
was  no  showing  of  what,  if  any,  part  of  this  reached  the 
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defendant,  and,  this  being  so,  there  is  no  ground  for* recovery 
of  the  excess  freight  charge  from  it 

If  pkintiff  cares  to  file  a  remittitur  of  $255.98  with 
interest  at  six  percent  per  annum  from  May  18,  1904,  the 
judgment  as  thus  modified  will  be  affirmed.  Otherwise, 
reversed. — Affirmed  on  Condition. 


J.  A.  Orchard,  Appellee,  v.  Edward  Kirk  and  William 

Allen,   Appellants. 

Justice  of  the  p^ace:  appeal:  jurisdiction.  Where  the  amount 
involved  in  an  action  in  justice  court  was  less  than  one  hundred 
dollars,  the  justice  therefore  having  jurisdiction,  the  Supreme 
Court  on  appeal  will  not  acquire  jurisdiction,  in  the  absence  of  a 
certificate  of  the  judge  of  the  district  court;  and  if  the  justice 
was  without  jurisdiction  because  more  than  one  hundred  dollars 
was  involved  then  the  appellate  court  would  not  acquire  juris- 
diction of  the  appeal. 

Appeal  from  Greene  District  Court. — Hon.  F.  M.  Powers, 

Judge. 

Monday,  June  10,  1912. 

Action  for  damages  for  alleged  negligence  in  leaving 
certain  drainage  ditches  open  and  exposed,  by  reason  of 
which  injury  resulted  to  the  plaintiff.  There  was  a  general 
denial  and  a  plea  of  contributory  negligence.  There  was  a 
trial  to  a  jury,  and  a  verdict  and  judgment  for  the  plaintiff, 
and  defendants  appeal. — Appeal  dismissed. 

Wilson  £  Albert,  for  appellants. 

Geo.  G.  Botven  and  Brown  McCrary,  for  appellee. 

Evans,   J. — ^Plaintiff  appellee  has   filed   a  motion  to 
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» 
dismiss  the  appeal  for  want  of  jurisdiction,  and  such  mo- 
tion has  been  submitted  with  the  case.     We'  pass  to  its  first 
consideration. 

The  action  was  begun  in  justice  court  by  service  of 
original  notice  wherein  the  amount  claimed  was  $99.99.  On 
the  return  day  a  petition  wjis  filed  in  the  prayer  of  which 
plaintiff  asked  ^^judgment  against  the  defendants  in  the  sum 
of  $99.99,  with  six  percent  interest  and  for  the  cost  of  the 
action."  Thereupon,  on  the  same  day,  judgment  was  en- 
tered by  default  against  the  defendants  for  $99.99  and 
costs.  From  this  judgment  the  defendants,  appellants  here- 
in, appealed  to  the  district  court,  where  the  case  was  regu- 
larly tried  de  novo  to  a  jury,  resulting  in  a  verdict  for  the 
plaintiff.  It  is  the  contention  of  appellee  that  the  case 
involves  less  than  $100  as  shown  by  the  pleadings.  No 
certificate  of  appeal  was  granted  by  the  trial  court.  The 
appellant  contends  that  the  prayer  of  the  petition  in  the 
justice  court  was  sufficient  to  carry  the  amount  prayed 
above  $100,  and  that,  therefore,  more  than  $100  was  in- 
volved in  the  case  as  shown  by  the  pleadings. 

The  trouble  with  this  position  of  appellant  is  that 
it  is  just  as  fatal  to  him  as  is  the  position  of  the  appellee. 
The  jurisdiction  of  the  justice  court  to  render  the  judg- 
ment which  it  did  was  necessarily  predicated  upon  the 
theory  that  not  more  than  $100  was  prayed.  If,  therefore, 
there  was  jurisdiction  in  the  justice  court  on  that  theory, 
there  could  be  no  jurisdiction  here.  Origgs  v.  Norman, 
155  Iowa,  132. 

On  the  other  hand,  if  the  amount  prayed  in  justice 
court  should  be  deemed  as  in  excess  of  $100,  then  the 
justice  had  no  jurisdiction.  If  the  justice  had  no  juris- 
diction, there  could  be  none  in  the  appellate  court.  For 
the  purpose  of  this  motion,  therefore,  it  matters  little  upon 
which  horn  the  appellant  is  impaled.  Appellee's  motion 
to  dismiss  the  appeal  for  want  of  jurisdiction  must  in  any 
event  be  sustained,  and  it  is  so  ordered. — Appeal  dismUseti 
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S,  E.  KuETZ,  V.  Payne  Investment  Co.,  Appellant. 

Brokers:    commissions  :   procuring  cause.    A  broker  may  be  instni- 

1  mental  in  effecting  a  sale  of  real  estate  and  still  not  be  the  pro- 
curing cause  so  as  to  entitle  him  to  a  commission  for  finding 
a  purchaser. 

Same:     acceptance  of.  purchaser.     Ordinarily  the  production  of  a 

2  person  willing  to  make  an  exchange  of  properties  is  not  the 
performance  of  a  contract  to  find  a  purchaser;  but  where  the 
owner  has  reserved  the  right  to  fix  the  terms  of  sale,  and  accepts 
other  property  in  part  payment,  he  can  not  object  to  the  broker's 
commission  on  the  ground  that  the  purchaser  did  not  pay  all 
cash. 

Same:    commission  contract:  variance  by  parol.    Where  the  writ- 

3  ten  terms  of  an  agency  made  no  provision  for  the  payment  of 
commissions  in  case  of  an  exchange  of  properties,  but  had  rela- 
tion only  to  cases  where  sales  were  made,  an  oral  agreement 
for  compensation  in  case  of  an  exchange  was  not  in  conflict 
with  the  writing  and  therefore  provable. 

Same:     modification  of  contract  by  parol.    The  parties  to  a  writ- 

4  ten  contract  may  subsequently  modify  it  by  an  oral  agreement, 
or  entirely  supersede  it  by  one  in  parol. 

Same:     contract:    construction:    when    performed.     A   broker's 

5  contract  providing  that  commissions  should  be  due  and  payable 
on  settlement  of  all  sales  is  construed  to  mean  upon  full  pay- 
ment of  that  part  of  the  price  to  be  paid  in  cash,  whether  at 
the  time  of  signing  the  contract  of  sale,  or  only  part  then  and 
the  balance  at  consummation  of  the  contract;  and  commissions 
not  thus  matured  at  the  time  judgment  was  entered  on  the  con- 
tract were  subject  to  a  plea  in  abatement. 

Same:    procuring  a  purchaser:  evidence.    The  provision  in  a  brok- 

6  er's  contract  that  no  commission  should  be  allowed  him  unless 
he  brought  a  customer  and  a  sale  was  closed  at  that  time,  did 
not  require  the  sale  to  be  made  at  the  time  the  broker  was 
first  appointed,  but  was  a  limitation  of  the  period  in  which  nego- 
tiations then  begun  should  be  concluded.  Evidence  held  to  re- 
qture  submission  of  the  questions  of  whether  the  broker  pre- 
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sented  a  prospective  purchaser  and  the  negotiations  then  begun 
resulted  in  a  sale. 

Same:    ratification  of  agent's  acts.    Confirmation  of  a  sale  made 
(f    by  a  broker  at  a  price  fixed  by  the  owner's  agent  is  a  ratifica- 
tion  of    the    agent's    representations    as    to   commissions    to    be 
paid  the  broker. 

Same:    evidence:   Res  gestae.    The  statements  of  an  agent  of  the 

8  owner  in  the  sale  of  land  as  to  the  payment  of  commissions, 
'  not  a  part  of  the  broker's  negotiation  of  the  sale,  are  not  ad- 
missible as  res  gestae  in  an  action  for  the  commission. 

Same:     agency:    scope  of  authority.     From  authority  to  appoint 

9  agents  may  be  inferred  authority  to  fix  the  terms  of  the  ap- 
pointment, including  the  matter  of  compensation. 

Same:     evidence  of  compromise:    waiver.     The  admission  in   evi- 

10  dence  of  an  offer  to  compromise  and  settle  a  suit  is  reversible 
error,  and  is  not  waived  by  the  cross-examination  of  the  witness. 

Same:    recovery:   quantum  meruit.    Where  the  claims  of  a  broker 

11  to  commissions  are  based  upon  express  contract  fixing  his  com- 
mission, instructions  authorizing  recovery  on  quantum  meruit  are 
erroneous. 

Appeal  from  Sac  District  Court. — ^HoN.   Z.   A.   Chuboh, 

Jtjdge. 


Tuesday,  May  7,  1912. 

Action  for  commissions  alleged  to  have  been  earned 
in  finding  purchaser  of  land.  From  judgment  as  prayed, 
the  defendant  appeals. — Reversed. 

R.  L.  McCord,  and  Wm.  Baird  &  Sons,  for  appellant. 

T7.  A.  Helsell,  for  appellee. 

Ladd,  J. — The  defendant  is  a  corporation  with  its 
principal  place  of  business  in  Omaha,  Neb.  It  maintained 
an  office  at  Odebolt,  in  this  state,  from  November,  1909, 
imtil  May,   1910,  with.F.   A.   Stroup,   its  vice  president, 
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in  charge,  for  the  purpose  of  disposing  of  what  were  known 
as  the  Brookinont  farms  belonging  to  A.  E.  Cclbk.  It 
employed  the  plaintiff  to  bring  prospective  purchasers  for 

.  the  purpose  of  enabling  it  to  sell  to  them  tracts  constitut- 
ing said  farms.  The  plaintiff  alleged  that  he  so  presented 
Hoefft  &  Son  to  whom  defendant  sold  160  acres,  John 
Wagner  to  whom  it  sold  375  acres,  and  John  Coon  to  whom 
it  sold  395  acres,  and  that  he  was  to  be  paid  for  services 
so  rendered  $2  per  acre.  In  the  second  count  plaintiff 
alleged  that  defendant  employed  him  to  negotiate  an  ex- 
change of  some  of  said  land  with  John  Huldeen,  for  which 
sendees  it  agreed  to  pay  him  $2  per  acre  for  the  number 
of  acres  disposed  of  in  excess  of  the  number  received.  In 
the  third  count  claim  to  a  commission  of  $2  per  acre  was 
made  for  finding  a  purchaser  for  eighty  acres  received  by 
defendant  in  an  exchange  with  John  Wagner,  and  that  he 
found  a  purchaser  in  the  person  of  Adam  Weitzel,  to  whom 
the  land  was  sold.  In  the  fourth  count  reasonable  compensa- 
tion for  the  services  mentioned  was  demanded. 

The  defendant  admitted  having  employed  plaintiff, 
and  that  it  agreed  to  pay  $2  per  acre  for  all  lands  sold 
after  December  2,  1909,  "to  parties  who  were  actually 
brought  to  the  defendant  by  the  plaintiff,  .  .  .  where 
the  plaintiff  should  himself  or  jointly  with  the  defendant 
procure  said  purchaser  to  sign  a  contract  for  the  purchase 
of  the  land  sold  by  the  defendant  to  such  purchaser  at  the 
price  and  on  the  terms  for  which  said  land  was  listed  with 
the  plaintiff  for  sale  at  the  same  time  that  such  purcha^ier 
was  brought  to  the  defendant  by  the  plaintiff,"  said  com- 
mission to  be  paid  "on  the  settlement  of  the  -sales  made  to 

'  ^purchasers.' "  The  defendant  admitted  the  services  ren- 
dered in  the  sale  to  Hoefft  &  Son,  but  averred  there  to  have 
been  155.97  acres  onlv,  admitted  services  rendered  in  the 
pale  to  Wagner,  but  averred  that  this  happened  prior  to 
December  2,  1909,  and  that  plaintiff  was  to  receive  one 
percent  of  the  purchase  price  of  the  acreage  above  that  of 
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the  land  received  from  Wagner,  and  that  this  was  148.21 
acres  at  $135  per  acre  and  142.7  acres  at  $125  per  acre. 
It  admitted  that  he  was  entitled  to  the  commission  claimed 
on  the  sale  of  165.5  acres  to  John  Coon,  but  no  more,  and  al- 
leged that  settlements  had  not  been  made,  and  nothing  would 
be  due  until  January  1,  1911.  It  also  pleaded  that  the 
commission  claimed  in  the  second  count  of  the  petition  would 
not  be  due  until  the  date  last  above  stated.  In  response  to 
count  three  of  the  petition,  defendant  alleged  the  commis- 
sion was  to  be  $1  per  acre  only,  and  was  not  to  be  payable 
until  settlement  fixed  for  January  1,  1911.  It  denied 
liability  on  a  quantum  meruit,  pleaded  settlement,  and  in- 
terposed a  counterclaim,  which  was  denied  in  the  reply. 

I.  The  farm  sold  to  Hoeflft  &  Son  contained  155.97 
acres,  and  plaintiff  was  entitled  to  a  commission  of  $311.94. 
The  farm  contracted  to  John  Coon  March  17,  1910,  con- 
X  BtoKEts-  tained  235.86  acres,  but  eighty  acres  of  this 

J?SSJSg'**'      previously  had  been  sold   to  one  Hamilton, 
""**•  who  was  induced  to  surrender  his  contract, 

and  allow  Coon  to  buy  the  land.  .  The  defendant  was  not 
interested  in  this  change,  save  as  it  might  aid  in  disposing 
of  the  155,97  acres.  Having  been  sold  to  Hamilton,  it  did 
not  belong  to  Cook,  and  there  was  no  showing  that  plaintiff 
participated  in  a  sale  to  Hamilton,  save  that  he  was  '^in- 
strumental"  therein.  One  may  be  thus  instrumental  with- 
out having  anything  to  do  with  finding  a  purchaser.  The 
record  was  not  such  as  to  authorize  the  allowance  of  a 
commission  on  the  sale  of  this  eighty  acres. 

II.  John  G.  Wagner  entered  into  a  contract  for  the 
purchase  of  375.62  acres  April  7,  1910.  That  this  sale  was 
through  plaintiff's  agency  is  not  questioned,  but  it  is  con; 
tended  that,  owing  to  previous  negotiations,  plaintiff  was 
entitled  to  one  percent  of  the  price,  instead  of  $2  per  acre. 
Wagner  had  contracted  with  Cook  for  the  same  land  Novem- 
ber 20,  1909,  subject  to  defendant's  approval,  and,  had  such 
approval  been  given,  the  compensation  of  plaintiff  would 
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have  been  one  percent.  But  it  declined  to  approve  this  con- 
tract, and  the  agreement  of  April  7,  1910,  under  which 
he  purchased,  was  upon  different  terms.  On  December  2, 
1910,  the  defendant,  after  consulting  with  its  agents,  de- 
livered to  plaintiff  a  letter  in  words  following:   , 

As  there  is  some  conflict  of  opinion  as  to  what  the  com- 
missions should  be  to  agents  on  the  sale  of  the  ^Brookmont 
lands'  arrangements  have  been  made  with  you  by  Mr.  Cook 
on  a  former  deal  as  to  what  the  commissions  should  be, 
and  this  same  arrangement  was  attempted  to  be  endorsed 
later  when  we  took  up  the  sale  of  the  land,  and  as  the  rate 
then  made  and  agreed  upon  is  conflicting  with  the  rate 
made  to  Eastern  agents,  and  is  not  appearing  to  be  satis- 
factory with  local  agents,  we  have  determined  to  cancel  the 
arrangement  formerly  made  and  make  a  flat  rate  of  $2.00 
per  acre  as  commission  to  agents  on  the  sale  of  the  'Brook- 
mont  Lands.'  The  commissions  will  be  due  and  payable  on 
the  settlement  of  all  sales;  for  instance — after  a  purchaser 
signs  a  proposition  and  puts  up  earnest  money  with  the 
contract  to  settle  the  balance  cash  required  on  the  first  pay- 
ment March  1,  1910,  then  the  commissions  will  be  due 
and  payable  on  that  settlement,  but  where  a  purchaser 
settles  at  once  and  pays  the  cash  required  that  otherwise 
would  be  due  March  1,  1910;  and  the  contract  is  made 
jointly  between  Mr.  Cook  and  the  purchaser  and  signed  up, 
in  that  event  your  commissions  are  due  on  that  settlement. 
Now  I  hope  this  is  entirely  satisfactory  to  you  and  you 
have  said  it  would  be,  and  that  you  would  push  the  work 
to  the  uttermost.  I  have  adjusted  this  commission  on  a 
basis  that  I  thought  was  right,  and  with  the  idea  in  view 
that  it  would  promote  business  and  encourage  you  to  get 
out  after  the  business,  and  I  believe  it  will,  and  I  hope 
you  will  not  disappoint  me.  The  above  arrangement  ap- 
plies to  business  from  now  on;  that  is,  on  all  propositions 
that  are  closed  from  this  date.  K"o  commissions  will  be 
allowed  to  an  agent  unless  he  brings  the  customer  and  clos- 
ing is  had  at  that  time. 

The  deal  with  Wagner  was  not  closed  until  long  there- 
after, and  by  the  express  provisions  of  this  letter  it  applies 
thereto,  and  plaintiff  is  entitled  to  commission  on  the  basis 
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therein  specified.  But  Wagner  exchanged  eighty  acres  of 
land,  and  it  is  insisted  that  plaintiff  ought  not  to  be  allowed 
commissiop  on  more  than  the  difference,  or  295.62  acres. 
He  is  entitled  to  that  much  and  whether  to  anything  on  the 
eighty  acres  received  was  a  m^ter  to  be  submitted  to  the 

jury- 

.Of  course,  a  sale  is  not  to  be  confused  with  an  exchange, 
and  ordinarily  one  who  undertakes  to  find  a  purchaser  has 
not  done  so  if  he  produce  a  person  ready  to  trade.  If,  how- 
a  Same-  cvcr,  such  a  pcrsou  is  produced  and  a  prin- 

Sfpu?"*^*         cipal  who  has  reserved  the  right  to  fix  the 
chaser.  tcrms  of  Sale  sells  his  property  and  accepts 

in  part  payment  something  other  than  money,  he  is  not  in 
a  situation  to  object  to  the  agent's  claim  for  commission  of 
an  agreed  price  per  acre  on  the  ground  that  he  did  not 
present  a  customer  paying  all  cash. 

If,  then,  there  was  no  agreement  other  than  that  con- 
tained in  the  letter  quoted,  plaintiff  would  be  entitled  to 
$2  per  acre  on  the  entire  tract.     But  defendant  contended 
e  that  it  was  understood  orally  that  the  agent's 

8.  Same:  commis-  •'  ^ 

wiancc^'by^*     commissiou  should  be  computed  on  the  dif- 

^"^'  ference   in   acreage   between   that  contracted 

and  received  in  exchange.     Such  an  arrangement  was  not 

in  conflict  with  thfe  terms  of  the  letter,  for  the  latter  related 

to  sales  and  this  to  exchanges. 

Moreover,  subsequent  to  the  writing  of  the  letter,  it  was 

competent  for  the  parties  to  modify  the  terms  specified  in 

the  letter  by   oral   agreement  or  even   to  supersede   such 

Same-  modifi-     Written  coutract  by  an  oral   oAe.     Evidence 

wmrac?  by       ^^  admissious  by  plaintiff  tending  to  sustain 

^^^^  the  claim  that  there  was  an  understanding  with 

respect  to  exchanges   is  to  be  found   in  the   record,   but, 

when  defendant's  manager  Stroup  was  on  the  witness  stand, 

he  was  asked :     'TDid  you  at  the  time  or  subsequent  to  the 

writing  of  this  letter  of  December  2d  have  a  conversation 

with  Mr.  Kurtz  as  to  what  commission  he  would  be  allowed 
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on  the  sale  of  the  Brookmont  lands  when  other  lands  were 
taken  as  part  payment?"  An  objection  as  "immaterial, 
irrelevant,  seeking  to  dispute  the  terms  of  a  written  con- 
tract'' was  sustained.  The  ruling  as  appears  from  what  has 
been  said  was  erroneous.  .Such  additional  agreement  was 
sufficiently  pleaded,  and  whether  entered  into  prior  to  the 
final  contract  with  Wagner  shoidd  have  been  submitted 
to  the  jury.  If  it  had  been,  then  plaintiff  was  entitled  to 
$2  per  acre  on  295.62  acres  only;  otherwise  on  the  entire 
tract. 

III.  The*  defendant  pleaded  that  the  above  commissions 
would  not  be  due  until  January  1,  1911,  as  settlement,  as 
contemplated  in  the  letter  of  Deceipber  2d  would  not  be 

effected    with    the    several    purchasers    until 

K    Same* 

contract:,  then.    It  will  be  observed  therefrom  that  if  a 

construction: 

formcl*'  part    of   the    cash    payment    only    made    at 

the  time  the  contract  of  purchase  was  signed, 
and  the  remainder  to  be  paid  when  the  deal  was  closed,  the 
commission  was  not  to  be  paid  until  the  latter  date;  but, 
if  the  entire  cash  payment  were  made  at  the  signing  of  said 
contract,  the  commission  would  be  payable  then. 

The  term  "earnest  money"  is  used  as  synonomous  with 
"first  payment,"  not  in  a  technical  sense,  and  the  letter 
clearly  explains  that  by  "settlement  of  all  sales"  was  meant 
the  full  payment  of  the  portion  of  the  purchase  price  to  be 
paid  in  money,  whether  this  were  at  the  time  of  signing 
the  contract  subsequently  to  be  executed  or  in  part  at  that 
time  and  the  remainder  when  it  should  be  consummated. 
Reverting  to  the  several  transactions,  we  find  that  Hoefft  & 
Son  paid  $1,005.95  do^vn,  and  were  to  pay  $5,000  Janu- 
ary 1,  1911,  and  then  execute  mortgages  securing  the  same. 
Wagner  paid  $4,000  when  the  contract  was  signed,  and  was 
to  pay  $650.50  and  execute  mortgage  security  January  1, 
1911.  Plainly  enough,  the  commissions  for  finding  these 
purchasers  had  not  matured  when  judgment  was  entered, 
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and  the  plea  in  abatement  as  to  such  commission  should 
have  been  sustained. 

IV.  On  the  20th  day  of  April,  1910  John  Coon  made  a 
second  purchase — this  time  of  160  acres.  But  $500  was 
paid  down,  and  $5,550  was  to  be  paid  January  1,  1911,  and 
6  Samb-   ro-        *  mortgage  executed  to  secure  deferred  pay- 

pSriSatcr:         mcuts,   SO  that,   cvon  if  a  commission  were 
evidence.  owing  plaintiff,  it  did  not  become  due  until 

the  date  last  mentioned.  Was  he  entitled  thereto  at  anv 
time?  By  the  terms  of  the  employment,  no  compensation 
was  to  be  "allowed  to  an  agent  unless  he  brings  the  customer 
and  closing  is  had  at  that  time."  This  can  not  be  construed 
as  meaning  the  particular  meeting  at  which  he  is  presented, 
but  was  evidently  intended  to  limit  the  period  during  which 
negotiations  then  begun  continued.  Coon  and  defendant's 
agents  testified  that  no  reference  to  the  last  tract  purchased 
was  made  pending  negotiations  for  the  sale  of  the  240  acres 
first  mentioned,  and  that  these  ended  March  17,  1910,  while 
plaintiff  swore  that  Coon  accompanied  him  and  another 
agent  in  an  automobile  hired  by  plaintiff  for  the  purpose 
of  showing  Coon's  brother's  land,  and,  upon  the  latter  say- 
ing he  did  not  like  it.  Coon  said,  "Well  if  he  don't  want 
it,  I  will  give  them  a  deal  for  it  on  my  irrigation  land," 
that,  upon  their  return  to  Odebolt,  defendant's  manager 
arranged  with  Coon  to  wire,  and  told  plaintiff  he  had  done 
so  to  ascertain  the  value  of  the  Idaho  land,  and  that  in 
about  two  weeks  the  deal  was  closed. 

The  isue  as  to  whether  Coon  was  presented  by  plaintiff 
to  defendant  as  a  prospective  purchaser  of  the  tract  last 
bought  by  him,  whether  negotiations  for  the  purchase  were 
then  begun,  and  the  sale  effected  in  pursuance  of  negotia- 
tions so  begim,  were  issues  which  should  have  been  defined 
in  the  instructions  to  the  jury. 

V.  The  defendant  agreed  to  pay  plaintiff  $2  per  acre 
for  the  difference  in  acreage  between  lands  contracted  to  and 
received  from  Huldeen,  and  this  amounted  to  $236.     The 


384  KuBTz  V.  Payite  Invst.  Co.       [156  Iowa 

defendant  contended  that  this  commission  was  not  to  be 
paid  until  January  1,  1911,  and  whether  such  was  the 
understanding  was  for  the  jury  to  decide*  Of  course,  the 
matter  of  maturity  of  plaintiff's  claims  will  be  of  no  farther 
importance,  save  possibly  in  the  amendment  of  pleadings 
and  taxation  of  costs. 

VL     The  plaintiff,  with  the  aid  of  one  Schmitz,  negoti- 
ated the  sale  of  the  eighty  acres  received  of  Wagner  to 
Weitzel.     Defendant  admitted  it  was  to  pay  a  commission 
Sami-  ^^   ^^   P®^  ^^^®'   ^^^  plaintiff   denied   there 

3**agen?s         ^^^     ^^^^     ^^     agreement.       Schmitz     was 
•*^  asked:      "Didn't    Stewart    tell    you    direct- 

ly what  you  were  to  have?"  Over  objection  as  im- 
material and  incompetent,  the  witness  answered:  "Mr. 
V  Stewart  said  the  commission  would  be  $2  per  acre."  Counsel 
argue  that  the  ruling  was  erroneous,  in  that  the  statement 
was  not  within  the  scope  of  Stewart's  agency.  The  state- 
ment is  claimed  to  have  been  made  when  they  were  in 
Weitzel's  yard  and  shortly  before  the  bargain. 

.  Stewart  fixed  the  price  for  which  the  land  might  be 
sold  and  sale  at  such  price  was  subsequently  confirmed  by 
defendant.  This  undoubtedly  ratified  whatever  representa- 
tions Stewart  made  to  Weitzel  {Eadie  v.  Ashbaugh,  44  Iowa, 
619;  Campbell  v.  Park,  128  Iowa,  181)  but  affords  no 
ground  for  inferring  an  approval  of  Stewart's  statement 
to  Schmitz,  not  necessarily  involved  in  selling. 

It  is  argued  that  Stewart's  statement  as  it  was  made  in 
contracting  for  the  principal  should  be  received  in  evidence 
as  part  of  res  gestae.      Haven  v.  Brovm,  7  Greenl*  (Me.) 

421   (22  Am.  Dec.  208);  School  v.  School, 
^dVnce:  122  Pac.  494  (15  AtL  881,  9  Am.  St  Rep. 

res  gestae,  \         n  -n  -r 

124) ;  Farrar  v.  Peterson,  52  Iowa,  420 ; 
Eadie  V.  Ashbaugh,  44  Iowa,  519.  But  it  does  not  appear 
to  have  been  any  part  of  the  negotiations  with  the  purchaser, 
and  therefore  is  not  to  be  so  regarded.  Stewart  testified 
that  his  duties  were  "generally  to  appoint  agents  and  work 
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together  with  them  in  teresting  buyers."  The  defendant 
confirmed  what  he  did  in  the  way  of  fixing  prices,  and 
from  this  and  the  circumstance  that  he  had  authority  to 
appoint  agents  and  work  with  them  it  might  have  been 
inferred  that-  he  also*  was  authorized  to  arrange  with  the 
agent  the  terms  on  which  services  should  be  rendered. 

In  other  words,  from  the  authority  to  appoint  agents, 

there  may  be  implied  the  authority  to  define  the  terms  of 

such   appointment,   including  the  matter  of  compensation. 

c  As    there    was    evidence    that    Stewart    was 

9.  Sams: 

Scopc^of  without   such    authority,    the    issue   was    ap- 

authonty.  propriate  for  the   determination  of'  a   jury. 

If  he  was  without  authority,  and  there  was  no  agreement 
that  his  commission  should  be  $1  per  acre,  then  plaintiff 
was  entitled  to  recover  on  a  qxmntum'  meruit,  and  this  is  the 
only  item  in  the  record  for  which  compensation  on  this 
basis  was  permissible. 

VII.     This  question  was  asked  plaintiff:  "As  a  matter 
of  fact,  when  you  were  quarreling  about  the  amount  that 
was  due,  he   (Stroup)   finally  offered  you  $1,200,  is  that 
Same- ev>-        right?"    Ovcr   an  objection   as   incompetent, 
coSp%mi8e:      irrelevant,  and  immaterial,  he  answered:  "He 
^**^''-  offered  me  $1,200.     This  was  his  third  offer- 

That  was  final,  land  is  the  most  money  he  offered  me. 
When  I  demanded  settlement  before  suit,  he  only  offered 
me  $250.  I  demanded  payment  before  we  started  suit." 
The  ruling  was  erroneous  and  prejudicial,'  and  cross-examin- 
ing the  witness  did  not  waive  the  error.  The  law  favors  the 
adjustment  of  disputes  outside  of  court,  and  will  not  per- 
mit either  party  to  make  use  of  mere  offers  of  compromise 
in  evidence  as  in  the  nature  of  admissions  against  the  other, 
Rudd  V.  Dewey,  121  Iowa,  454. 

Nor  was  the  error  in  ruling  otherwise  waived  by  cross- 
examination  on  thei  subject.  The  evidence  having  been 
erroneously  admitted,  it  was  permissible  to  destroy  its  per- 

Vol,  156  Ia.— 25. 
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nicious   effect,   if  possible,   by  bringing  out   all   the   facts 
relating  thereto. 

VIIL     Listructions  11  and  12  permitted  the  jury  to 

discard  the  claim  of  plaintiff  to  the  compensation  agreed 

upon  and  recover  on  a  quantum  meruit.     This  was  error, 

e  for  there   was  no   dispute  but  that   all  the 

II.  Same:  ^ 

7uantV^'  services  rendered  by  plaintiff  were  in  pursu- 

anee  of  an  express  agreement  fixing  his  com- 
pensation  save  possibly  in  negotiating  the  sale  to  Weitze] 
Tuffree  v.  Binford,   130   Iowa,   532^ — Reversed. 


Lehigh  Sewer  Pipe  &  Tile  Co.,  Lehigh  Products  Co., 
Campbeli^  Brick  &  Tile  Plant,  Appellants,  v.  The 
Incorporated  Town  of  Lehigh,  J.  A.  Williams,  Mayor 
of  said  town;  F.  F.  Nelson,  George  Edington,  B. 
J.  Lang,  W.  J.  Post  and  J.  F.  Suer,  Members  of  the 
town  council  of  said  town ;  E.  A.  Dubois,  Clerk  of 
said  town;  and  F.  F.  Nelson,  B.  J.  Long  and  J.  A. 
Williams,  members  of  the  election  board  and  judges 
of  the  election  held  on  July  6,  1910,  and  J.  W.  Post 
and  R.  A.  Dubois,  Clerks  of  said  election.  Appellees. 

Municipal  corporations:    extension  of  limits:   review  of  proceed- 

1  iNGs:  Certiorari.  In  the  absence  of  fraud  the  action  of  a  town 
council  or  of  the  electors  in  extending  the  limits  of  the  incor- 
poration can  not  be  reviewed  by  certiorari,  on  the  ground  that 
there  was  no  necessity  for  the  extension;  hence  evidence  that  the 
purpose  of  the  extension  was  to  derive  revenue  from  the  town, 
to  sell  bonds  and  to  increase  the  indebtedness,  was  not  admis- 
sible :  Nor  in  such  a  proceeding,  can  there  be  a  recount  of  the 
ballots  cast  on  the  question  of  extension. 

Same:     Certiorari:    abstract:    return:    amendment.     It  is  permis- 

2  sible  in  certiorari  proceedings  to  review  the  action  of  a  town 
council  in  extending  the  limits  of  the  town  for  defendant  to 
amend  the  abstract  curing  an  alleged  defective  description  of 
the  territory,  and  to  amend  its  return  by  striking  out  that  part 
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showing  that  the  polls  were  not  opened  until  after  the  proper 
hour. 

Same:    review  of  ministerial  acts.     Certiorari  will  not  lie  to  re- 

3  view  a  ministerial  act;  such  as  the  receiving  or  rejection  of 
votes  by  the  judges  at  a  municipal  election  on  the  question  of 
extending  the  town  limits. 

Same:     municipal  elections:   records.  The  record  of  a  town  coun- 

4  oil  is  not  conclusive  on  the  question  of  when  the  polls  of  a 
municipal  election  were  opened;  as  the  same  is  not  the  record 
of  the  judges  and  clerks  of  the  election. 

Same:     defective  ballot:    review:    Certiorari,     Certiorari  will   lie 

5  to  review  the  action  of  an  inferior  tribunal  only  when  it  has 
acted  in  a  judicial  or  se^i-judicial  character,  and  then  only 
when  the  act  was  without  jurisdiction  or  otherwise  illegal;  it 
is  not  the  proper  remedy  for  the  correction  of  mere  errors, 
nor  of  ministerial,  administrative  or  legislative  acts;  nor  to  con- 
trol the  discretion  of  a  judicial  or  semi-judicial  body:  Thus 
where  the  proper  officials,  in  preparing  the  ballot  used  at  an 
election  on  the  question  of  extending  the  limits  of  an  incor- 
porated town,  a  purely  ministerial  act,  omitted  therefrom  a  de- 
scription of  the  territory  to  be  added,  which  constituted  the 
only  error  complained  of,  and  it  in  no  manner  prejudiced  any 
elector,  certiorari  was  not  available  for  the  purpose  of  vitiating 
the  whole  proceeding;  but  there  was  an  adequate  remedy  either 
by  injunction  or  quo  warranto. 

Appeal  from  Webster  District  Court. — JLoth,  C.  E.  Albook, 

Judge. 


Monday,  June  10,  1912. 

This  was  a  certiorari  proceeding  to  review  the  action 
of  the  town  council  of  the  incorporated  town  of  Lehigh  in 
e?^tending  the  limits  of  said  town.  The  trial  court  dis- 
missed the  petition  and  plaintiffs  appeal. — Affirmed, 

Mitchell  &  FitzpatricJc,  and  Healy  &  Healy,  for  appel- 
lants. 

Frank  Maker  and  Kelleher  &  O'Connor,  for  appellees. 
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De£M£B^  J. — The  incorporated  town  of  Lehigh  is  in 
the  southern  part  of  Webster  county,  and  prior  to  the  pro- 
ceedings complained  of  contained  240  acres.  By  the  ex-» 
tension  which  is  challenged  it  was  made  to  include  1,440 
acres;  plaintiffs'  property  being  in  the  territory  added  to 
the  town.  The  proceedings  began  with  the  passage  of  a 
resolution  by  the  town  council  on  June  6,  1910,  which  pro- 
vided that  the  matter  of  extension  be  submitted  to  the 
electors  at  an  election  to  be  held  on  July  6th  of  the  same 
year,  and  directed  that  notice  of  such  election  bo  given  as 
provided  by  section  615  of  the  Code.  The  resolution 
directed  that  the  question  to  be  submitted  should  be :  "Shall 
the  incorporated  limits  of  the  town  of  Lehigh,  Iowa,  bo 
extended  in  the  following  manner,  to  wit:  Commencing 
at  the  north  quarter  corner  of  section  7,  township  87,  range 

27,  west  of  the  5th  P.  M.,  thence  west  on  the  section  line 
to  the  northwest  corner  of  section  12,  township  87,  range 

28,  thence  south  on  the  section  line  to  the  west  quarter 
comer  of  section  13,  township  87,  range  28,  thence  east 
on  the  quarter  line  to  the  center  of  section  18,  township 
87,  range  27,  thence  north  on  the  quarter  line  to  the  start- 
ing point  so  as  to  include  within  the.  area  of  the  incor- 
porated limits  of  said  town  all  of  the  said  lands  located 
within  the  limits  above  described  V^  Said  resolution  waa  put 
to  a  vote  of  said  council,  which  said  vote  thereon  was  as 
follows:  "F.  P.  Nelson,  Yes.  George  Eddington,  Yes.  B. 
J.  Lang,  Yes.  J.  P.  Suer,  Yes.  W.  J.  Post,  Yes.  And 
said  motion  and  resolution  was  duly  declared  adopted." 

The  notice  which  was  published  in  the  Lehigh  Valley 
Argus,  the  last  of  the  publications  being  June  30,  1910« 
was  as  follows: 

To  the  electors  of  the  town  of  Lehigh  and  to  all 
persons  whom  it  may  concern.  Notice  is  hereby  given 
that  whereas  the  town  council  of  the  town  of  Lehigh,  Web- 
ster county,  Iowa,  on  the  6th  day  of  June  A.  D.  1910, 
passed  a  resolution  extending  the  corporate  limits  of  the 
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town  of  Lehigh,  in  the  foUowing  manner,  to  )vit:  Commenc- 
ing at  the  north  quarter  comer  of  section  7,  township  87, 
range  27,  thence  west  on  the  section  line  to  the  northwest 
comer  of  section  12,  township  87,  range  28,  thence  south 
on  the  section  line  to  the  west  quarter  corner  of  section  13, 
township  87,  range  27,  thence  east  on  the  quarter  line  to 
the  center  of  section  18,  township  87,  range  27,  thence 
north  on  the  quarter  line  to  the  starting  point  and  so  as 
to  include  within  the  incorporated  limits  of  the  said' town 
of  Lehigh  all  of  the  lands  within  the  above  described  limits. 
And,  whereas,  the  said  town  council  of  the  town  of  Lehigh, 
Iowa,  fixed  the  6th  day  of  July,  A.  D.  1910,  as  the  time 
for  holding  an  election  on  the  question  for  the  purpose  of 
voting  upon  the  extension  of  the  incorporated  limits  as  .above 
set  forth  all  such  electors  and  all  persons  whom  it  may  con- 
cern are  therefore  hereby  notified  that  an  election  is  hereby 
called  in  accordance  with  the  law,  including  the  provision 
of  Code  section  615  of  the  Code  of  1907,  to  be  held  on  the 
6th  day  of  July,  A.  D.  1910,  in  the  said  town  of  Lehigh, 
Iowa,  in  the  Salvation  Army  building  located  on  Main 
street  of  said  town  of  Lehigh,  Iowa,  and  that  the  question 
to  be  voted  on  at  said  time  will  be:  *Shall  the  incorporated 
limits  of  the  town  of  Lehigh,  Iowa,  be  extended  in  the  fol- 
lowing manner,  to  wit:  Commencing  at  the  north  quarter 
comer  of  section  7,  township  87,  range  27,  west  of  the 
5th  P.  M.,  thence  west  on  the  section  line  to  the  north- 
west comer  of  section  12,  township  87,  range  28,  thence 
south  on  the  section  line  to  the  west  quarter  comer  of  sec- 
tion 13,  township  87,  range  28,  thence  east  on  the  quarter 
line  to  the  center  of  section  18,  township  87,  range  27, 
thence  north  on  the  quarter  line  to  the  starting  point  and 
so  as  to  include  within  the  area  of  the  incorporated  limits 
of  said  town  all  of  the  land  located  within  the  lines  above 
described  V  You  are  hereby  notified  to  be  present  and  vote 
on  said  question  and  to  govern  yourselves  accordingly. 
(Signed)  J.  W.  Williams,  Mayor  of  the  Town  of  Lehigh, 
Iowa. 

Affidavit  of  publication  was  duly  made  showing  four 
consecutive  publications.  The  town  council  appointed  two 
of  their  own  number  and  the  mayor  to  act  as  judges  of 
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election  and  two  others  as  clerks,  and  the  record  of  the  town 
council  shows  *the  following  with  reference  to  the  election : 

At  a  special  election  held  in  Lehigh,  township  of  Sum- 
ner, county  of  Webster,  state  of  Iowa,  on  the  6th  day  of 
July,  1910,  the  polls  of  said  special  election  were  opened 
at  9 :00  o'clock  a.  m.  of  said  day.  That  247  votes  were  cast 
at  said  election,  115  for,  110  against,  and  22  defective, 
and  the  election  was  declared  carried  by  a  majority  of  the 
votes.  The  judges  of  the  election  then  proceeded  to  declare 
the  extension  a  part  of  the  town  of  Lehigh. 

Some  questions  are  made  regarding  this  retnm  which 
will  be  hereafter  referred  to.  The  ballots  used  at  the  elec- 
tion were  in  the  following  form: 

"Shall  the  incorporate  limits  of  Lehigh,  Iowa,  be  ex- 
tended to  include  the  territory  described  in  the  proclamation 
of  the  mayor  of  Lehigh?  To  vote  yes  make  an  X  in  the 
Square  opposite  the  word  *Yes/  To  vote  No  make  an  X 
in  the  square  opposite  the  word  'No.' 

Yes  n 

No  n  " 

It  is  claimed  that  of  the  twenty-two  ballots  rejected  as 
defective,  fourteen  were  against  the  extension  and  eight 
for ;  that  one  man  appeared  to  vote  between  8  and  9  o'clock 
in  the  morning  but  could  not  do  so;  and  that  one  vote  was 
cast  by  a  man  who  lived  outside  the  territory.  Plaintiff 
also  attempted  to  show  that  there  was  no  occasion  for  ex- 
tending the  limits  of  the  town,  and  that  it  was  done  to  take 
in  plaintiffs'  large  factory  for  revenue  purposes  only.  Re- 
fusal to  receive  such  testimony  is  made  one  of  the  grounds 
of  complaint.  It  is  also  contended  that  the  resolution  was 
insufficient,  the  ballots  defective,  the  selection  of  judges 
illegal,  the  polls  were  not  open  at  the  time  required,  illegal 
\otes  were  cast  and  counted,  and  legal  votes  rejected,  and 
that  the  trial  court  was  in  error  in  permitting  defendants 
to  amend  their  return  to  the  writ,  such  return  being  in  con- 
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tradiction  of  the  records  m^ade  by  the  town  council  as  to 
the  time  of  opening  the  polls. 

The  proceedings  being  by  certiorari,  we  may  at  once 
eliminate  some  of  the  questions  argued.  There  being  no 
fraud  charged,  it  was  not  permissible  in  this  form  of  action 

to  review  the  action  of  the  town  council  or 
coEPORATioMs:     tho  clcctors   on  the  ground  that   there   was 

extension  of  •'  <•  i  •  i 

limits:  review     no    nccessitv   for    the    cxtcnsion  1    hence    the 

of  proceed-  ^  •'  '^ 

IS^flfi  ^*'^**'  ^^^^^  court  did  not  err  in  rejecting  the  tes- 
timony offered  to  show  that  the  purpose  of 
the  extension  as  gathered  from  the  conduct  of  the  defend- 
ants was  to  derive  a  revenue  from  the  tovm,  to  sell  bonds, 
and  to  increase  its  indebtedness.  Spitzer  v.  Bunyon,  113 
Iowa,  619;  State  v.  Village,  112  Minn.  330  (127  N.  W. 
1118). 

Again,  upon  such  a  proceedings  as  this,  there  can  be 
no  recount  of  the  ballots.  State  v.  Sundquist,  137  Wis.  292 
(118  K  W.  836)  ;  State  v.  Village,  95  Minn.  243  (103  N. 
W.  1017) ;  People  v.  Austin,  20  App.  Div.  1  (46  N.  Y. 
Supp.  526). 

The  alleged  defective  description  of  the  territory  to  be 
included  has  been  cured  by  an  amended  abstract,  and  it 
was  permissible  for  the  defendants  to  amend  their  return 

by    striking    therefrom    that    part    showing 

s   Same* 

certiorari:         the  Dolls  Were  uot  ODcned  until  9  o'clock.    As 

abstract:  ^  ^ 

return:  the  rccord  uow  stands,  there  is  no  aflSrmative 

amendment.  ' 

showing  that  the  polls  were  not  open  at  8 
o'clock  in  the  morning  as  the  law  requires;  indeed,  the 
preponderance  of  the  testimony  shows  that  the  judges  and 
clerks  were  present  from  8  in  the  morning  until  it  closed 
at  the  regular  hour,  and  that  every  one  who  presented  him- 
self to  vote  or  who  expressed  a  desire  to  do  so  was  given 
opportunity. 

It  is  doubtful  if  any  one  outside  the  proposed  "territory 
was  permitted  to  vote.  But,  however,  this  may  be,  there 
is  no  showing  as  to  how  he  voted,  and  it  is  manifest  that  his 
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vote  alone  would  not  have  changed  the  result    Finally,  the 
Same-  matter  of   receiving  or   rejecting   votes  was 

mhJfsTerUd         purclj  ministerial,  and,  of  course,  certiorari 
^"^^  will  not  lie  to  review  purely  ministerial  func- 

tions. Lane  v.  Mitchell,  153  Iowa,  139.  The  judges  and 
clerks  of  election  .were  properly  chosen  under  section  615 
and  1093  of  the  Code  of  1897. 

The  trial  court  did  not  err  in  holding  that  the  recprd 

made  by  the  town   council   as   to  when  the 

<•  ^^n'iipi^i  polls  were  opened,  was   in   conclusion  upon 

recordiL*'  the  qucstion  for  the  reason  that  the  record 

of    the    town    council    was    not    the    record 

of  the  judges  and  clerks  of  election,  and  hence  not  binding. 

As  already  stated,  alleged  errors  in  the  description  of 

the  territory  proposed  to  be  added  have  been  corrected,  and 

the  only  question  left  for  consideration,   if  there  be  any 

s  Same-  defcc      ^^^^  whicli  WO  may  deal  in  this  proceeding, 

reWcw"^*'        ^3  the  insufBciency  of  the  ballot  which  did 

certioraru  ^^^     describe     the     territory     to    be     added 

except  in  this  way:  "The  territory  described  in  the 
proclamation  of  the  mayor  of  Lehigh."  It  is  conceded 
that  there  was  but  one  proclamation,  which  was  duly  pub- 
lished as  required  by  law,  and  that  this  gave  a  correct 
description  of  the  property  to  be  added.  But  it  is  argued 
that,  as  the  statute  expressly  provides  that  a  description 
of  the  territory  to  be  added  must  be  printed  upon  the  ballot, 
the  entire  election  was  invalid  because  the  ballot  did  not 
contain  this  description  except  by  reference,  and  that  the 
entire  proceedings  should  be  annulled.  The  issue  thus 
presented  is  a  very  narrow  one,  and  involves  three  con- 
siderations: (1)  Does  the  statute  require  that  the  descrip- 
tion be  printed  upon  the  ballot  itself?  (2)  Is  the  statute 
mandatory?  (3)  If  the  ballots  were  defective,  may  an 
interested  party  have  the  entire  election  and  all  the  pro- 
ceedings annulled  by  certiorari? 

By  section  615  of  the  Code  Supplement,  the  boundaries 
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of  a  town  may  be  extended  upon  a  vote  of  the  electors  after 
a  resolution  providing  therefor  shall  have  been  passed  by 
the  town  council,  which  resolution  must  fix  and  describe 
the  boundary  to  the  proposed  extension.  This  section  also 
provides  for  a  proclamation  by  the  mayor,  "setting  forth 
the  exact  question  to  be  presented  to  the  electors  for  deter- 
mination." Section  642,  1088,  and  1171  relate  to  the  con- 
duct of  town  and  city  elections,  both  general  and  special, 
and  section  1106  of  the  Code  Supplement,  among  other 
things,  says  that: 

When  a  constitutional  amendment  or  other  public 
measure  is  to  be  voted  upon  by  the  electors,  it  shall  be 
printed  in  full  upon  a  separate  ballot  preceded  by  the  words 
*shall  the  following  amendment  to  the  Constitution  (or 
public  measure)  be  adopted?'  and  up^on  the  right  hand 
margin,  opposite  these  words,  two  spaces,  shall  be  left,  one 
for  votes  favoring  such  amendment  or  public  measure,  and 
the  other  for  votes  opposing  the  same.  In  one  of  these 
spaces  the  word  'yes'  or  other  word  required  by  law  shall 
be  printed;  in  the  other,  the  word  'no'  or  other  word  re- 
quired, and  to  the  right  of  each  space  a  square  shall  be 
printed  to  receive  the  voting  cross,  all  of  which  shall  be 
substantially  in  the  following  form: 

'Shall  the  following  amendment  to  the  Constitution  (or 
public  measure)  be  adopted?' 

(Here  insert  in  full  the  proposed  constitutional  amend- 
ment or  public  measure.) 

Yes   n 

No  D 
The  elector  shall  designate  his  vote  by  a  cross  mark, 
thus  'X,'  placed  in  the  proper  square.  .  .  .  Such  ballots 
shall  be  indorsed  and  given  to  each  voter  by  the  judges  of 
election,  as  provided  in  section  eleven  hundred  and  sixteen 
(1116)  and  shall  be  subject  to  all  other  laws  governing 
ballots  for  candidates,  so  far  as  the  same  shall  be  applicable. 

Section  1121  of  the  Code  Supplement  contains  this 
provision:  "None  but  ballots  provided  in  accordance  with 
the  provisions  of  this  chapter  shall  be  counted." 

There  are  other  provisions  of  law  with  reference  to 
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referendum  votes  in  townships,  school  districts,  cities,  and 
towns,  but  none  of  these  seem  applicable  here,  although  we 
may  draw  some  analogies  from  decisions  thereunder.  The 
statutes,  so  far  considered,  are  mandatory  in  terms,  and 
seem  to  provide  that  the  proposition  shall  be  printed  upon 
the  ballot,  and  not  left  to  mere  reference.  The  'decisions 
from  other  states  generally  hold  such  provisions  mandatory. 
Griffin  v.  Tucker,  61  Tex.  Civ.  522  (119  S.  W.  338); 
Sweeney  v.  Bigelow,  202  Mass.  539  (88  N.  E.  917) ;  Mc- 
Laughlin  v.  Summit  Hill,  224  Pa.  425  (73  Atl.  975).  But 
in  construing  a  somewhat  similar  statute  we  said: 

Section  2749  (Code  1897)  of  said  chapter  enumerates 
the  general  powers  of  the  voters  assembled  at  the  annual 
meeting  of  the  school  district,  and  among  other  powers 
given  by  said  section  is  the  power  to  submit  to  the  voters 
any  proposition  authorized  by  law,  and  to  provide  in  the 
notice  for  the  annual  meeting  for  submitting  such  proposi- 
tion. It  is  also  provided  therein  that  all  propositions  shall 
be  voted  upon  by  ballot,  and  that  such  ballot  shall  state 
the  proposition.  The  only  substantial  difference  between 
the  notice  of  the  submission  of  the  proposition  and  the 
ballot  which  was  voted  at  the  annual  meeting  is  to  be  found 
in  the  omission  from  the  ballot  of  the  limit  of  $4,000  con- 
tained in  the  notices,  and  it  is  upon  this  difference  that 
the  appellants  base  their  contention  that  the  ballot  was  in- 
sufficient. It  is  undoubtedly  the  rule  that  the  acts  of  the 
board  must  in  all  essential  particulars  comply  with  the 
statute;  but  it  does  not  necessarily  follow  that  the  ballot 
must  contain  a  recital  of  every  preliminary  step  thereto 
fore  taken,  or  that  it  must  alone  furnish  complete  informa- 
tion as  to  the  amount  which  it  was  proposed  to  raise  for 
the  building  of  the  schoolhouse.  It  will  be  noticed  that  the 
proper  resolution  had  been  passed  by  the  board  submitting 
the  question  to  the  vote  of  the  electors  of  the  district,  and 
that  the  proposition  to  be  voted  upon  was,  in  fact,  included 
in  the  notice  of  the  meeting.  Every  step  necessarv  to  sub- 
mit  the  proposition  to  the  voters  in  a  legal  way  had  been 
taken  preceding  the  ballot,  and  the  ballot  itself  must  of 
necessity  relate  to  such  prior  action,  and  must  be  considered 
therewith.    Section  2749  provides  no  specific  form  of  ballot. 
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but  only  requires  that  it  shall  fairly  and  intellectually  present 
the  question  that  is  to  be  voted  upon.  It  is  a  general  rule 
that  in  submitting  a  question  of  issuing  bonds  a  substantial 
compliance  with  the  statute  is  sufficient  11  Cyc.  557.  If 
the  voter  knows  or  can  readily  ascertain  the  full  scope  and 
meaning  of  the  proposition  by  reference  to  other  papers  and 
proceedings,  it  is  sufficient.  In  other  words,  the  language 
of  the  ballot  is  to  be  construed  in  the  light  of  facts  con- 
nected with  the  election.  Rock  v.  Binehart,  88  Iowa,  37. 
In  Hawes  v.  Miller,  56  Iowa,  395,  the  form  of  the 
ballot  used  in  a  county  seat  election  was  in  question,  and 
it  was  there  said:  'If  the  ballot  expressed  such  intentions 
beyond  a  reasonable  doubt,  it  is  sufficient  without  regard 
to  technical  inaccuracies  or  the  form  adopted  by  the  voter 
to  express  his  intentions.  Of  course,  the  language  of  the 
ballot  to  be  construed  in  the  light  of  all  facts  connected 
with  the  election,  and  the  subject  contemplated  in  the  pro- 
position submitted  to  the  electors,  and  the  like,  may  be  con- 
sidered to  aid  in  disclosing  the  intention  of  the  voter.'  In 
this  case,  as  we  have  seen,  the  preliminary  resolution  placed 
the  limit  of  the  bonds  at  $4,000,  and  the  notice  placed  the 
same  limit  upon  the  amount  of  the  bonds  to  be  voted  upon ; 
and,  while  the  ballot  failed  to  place  the  same  limit  on  the 
amount  of  the  bonds  issued,  it  refers  to  the  notice  and 
resolution,  and  it  is  clear  that  the  voters  fully  understood 
that  such  issue  would  not  exceed  $4,000.  We  think  the 
trial  court  properly  held  the  ballot  in  substantial  compli- 
ance with  the  requirement  of  the  statute.  (Calahan  v, 
HandsaJcer,  133  Iowa,  622). 

In  this  connection  it  should  be  remembered  that  for 
the  defects  complained  of  the  electors  were  in  no  manner 
responsible.  These  were  due  to  the  officers  in  charge  of 
the  election,  and  the  general  rule  as  to  such  matters  has 
thus  been  stated :  ^^As  to  the  form  of  ballot  used,  the  statute 
says  that  the  voter  shall  designate  his  vote  by  writing  the 
word  *Yes'  or  'No'  in  an  appropriate  place  on  the  ballot. 
The  form  prepared  for  the  electors  did  not  strictly  follow 
the  law,  in  that  the  words  *Yes'  and  'No'  were  printed 
upon  the  ballots,  and  the  voter  was  to  indicate  his  choice. 
These  ballots  were  prepared  by  the  officials  of  the  school 
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townsliip;^  and  not  the  electors^  and,  so  long  as  none  of  the 
voters  were  misled  thereby,  technical  defects  in  the  form 
of  the  .ballots  should  be  disregarded.  This  part  of  the 
statute  should  be  regarded  as  directory  only.  'Notices  were 
posted  at  the  place  of  meeting,  directing  the  manner  of  vot- 
ing by  marking  crosses  in  the  squares,  and,  as  this  follows 
the  custom  now  and  for  a  long  time  prevailing  at  general 
elections  in  this  state,  no  one  could  have  been  deceived  by 
the  form  of  ballot  used.  Where  mistakes  of  officials,  and 
not  of  electors,  are  relied  upon,  prejudice  must  be  shown 
in  order  to  defeat  an  election  fairly  held.  State  v.  Bern- 
holtz,  106  Iowa,  157;  Cooh  v.  Fisher,  100  Iowa,  31.  There 
is  another  case  bearing  upon  this  proposition  which  neither 
counsel  nor  we  have  been  able  to  find;  but  it  holds  that 
there  was  no  such  defect  in  the  ballot  used  as  to  defeat  the 
election.  The  departure  from  the  statute  in  that  case  was 
much  greater  than  in  this  one."  Kinney  v.  Howard,  133 
Iowa,  94.  We  also  quote  the  following  from  Cooh  v, 
Fisher,  100  Iowa,  37,  as  applicable  here:  "Unless  the 
law  is  clearly  mandatory,  or  in  some  way  declares  the  con- 
sequences of  a  departure  from  its  provisions,  the  court 
ought  not  to  defeat  the  will  of  the  people,  when  fairly 
expressed,  because  of  some  technical  error  or  mistake  in 
the  form  of  the  ballot ;  and  in  this  case  there  is  no  claim  or 
suggestion  of  fraud  on  the  part  of  any  one,  or  that  the 
returns  now  in  the  possession  of  the  secretary  of  state  do 
not  correctly  represent  the  will  of  the  people  as  expressed 
at  the  polls."  There  is  an  affirmative  declaration  in  our 
statute  that  none  but  official  ballots  shall  be  used  or  counted, 
and  that  it  is  mandatory.  There  is,  however,  no  affirmative 
declaration  that  official  ballots,  corrected  as  these  were,  shall 
therefore  cease  to  be  official  ballots,  nor  that  such  ballots, 
when  legally  cast,  shall  not  be  counted.  See,  also,  the  cases 
cited  in  each  of  these  opinions.  No  prejudice  will  be  pre- 
sumed in  such  cases  as  this  and  there  is  absolutely  no 
testimony  that  any  one  of  the  electors  was  deceived  by  the 
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failure  to  describe  upon  the  ballot  the  exact  territory,  which 
it  was  proposed  to  include. 

But  a  more  serious  question  than  any  so  far  considered 
is  this :  Conceding  arguendo  that  the  statutes  are  mandatory 
and  the  ballots  defective,  is  certiorari  the  proper  remedy 
whereby  to  challenge  the  proceedings?  This  extraordinary 
remedy  will  lie  "when  authorized  by  law  and  in  all  cases 
where  an  inferior  tribunal,  board  or  officer  exercising  judi- 
cial functions  is  alleged  to  have  exceeded  his  proper  juris-* 
diction  or  is  otherwise  acting  illegally  and  there  is  no  other 
plain,  speedy  and  adequate  remedy."     Code,  section  4154. 

Such  remedy  will  not  lie  unless  the  action  complained 
of  it  either  judicial  or  semi-judicial  in  character,  and  then 
only  when  the  board  or  tribunal  is  without  jurisdiction  or 
is  otherwise  acting  illegally.  It  does  not  lie  to  correct 
mere  errors,  nor  is  it  available  if  the  acts  complained  of 
are  ministerial,  administrative,  or  legislative  in  character. 
Nor  can  it  be  used  to  control  the  discretion  of  a  judicial 
or  semi-judicial  tribunal.  It  is  true,  of  course,  that  the 
town  council  acted  in  a  quasi  judicial  capacity  in  determin- 
ing whether  or  not  it  would  submit  the  matter  of  exten- 
sion to  the  electors,  and  it  is  also  true,  no  doubt,  that,  un- 
less it  passed  the  necessary  preliminary  ordinance  or  reso- 
lution and  gave  the  notice  required,  it  was  without  juris- 
diction to  proceed  at  all.  Moore  v.  Perry,  119  Iowa,  423. 
But  there  being  no  defects  in  either  the  resolution  or  the 
notice,  and  no  valid  complaint  of  anything  except  the  ballot, 
it  would  seem  that  certiorari  will  not  lie  to  annul  the  entire 
proceeding  because  in  the  mere  ministerial  act  of  preparing 
the  ballot  a  mistake  occurred,  particularly  where,  as  in  this 
case,  the  mistake  was  wholly  without  prejudice.  These 
views  find  support  in  People  v.  AtLstin,  20  App.  Div.  1 
(46  N.  Y.  Supp.  526)  ;  State  v.  Mcintosh,  95  Minn.  243 
(103  N.  W.  1017);  Tiedt  v.  Carstensen,  61  Iowa,  334; 
Polk  Co.  V.  Dist.  Court,  133  Iowa,  710;  Brockway  v. 
Board,  133  Iowa,   293.     Assuming  that  the  ballots  were 
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void,  and  for  that  reason  the  election  illegal,  plaintiff  had 
a  plain,  speedy,  and  adequate  remedy  by  injunction.  Ind. 
DisL  V,  Taylor,  100  Iowa,  617 ;  Jordan  v.  Hayne,  36  Iowa, 
9;  Darling  v.  Boesch,  67  Iowa,  702;  Molyneaux  v.  Moly- 
neaux,  130  Iowa,  100.  Doubtless  an  action  of  quo  warranto 
might  also  be  brought  under  the  rules  announced  in  State 
V.  By.  Co.,  135  Iowa,  694;  State  v.  Alexander,  129  Iowa, 
539;  State  v.  Ind.  Dist.,  29  Iowa,  264.  A  recent  text- 
writer  has  said  that  the  only  remedies  whereby  to  test 
the  validity  of  annexation  proceedings  are  injunction  or  an 
action  of  quo  warranto.  1  McQuillin  on  Municipal  Cor- 
porations, section  288,  citing  among  other  cases :  People  v. 
York,  247  111.  691  (93  N.  E.  400) ;  McCain  v.  City,  128 
Iowa,  331;  East  Dallas  v.  State,  73  Tex.  371  (11  S.  W. 
1030);  People  v.  Ontario,  148  Cal.  625  (84  Pac.  205); 
State  V.  Des  Moines,  96  Iowa,  521;  Delphi  v.  Startzman, 
104  Ind.  343  (3  N.  E.  937). 

Our  conclusions  on  the  whole  case  are  in  harmony  with 
those  of  the  trial  court,  and  its  judgment  must  be,  and  it 
is — Affirmed. 


In  re  Appeal  of  C.  P.  'Lightneb  from  the  action  of  the 
Board  of  Supervisors  in  apportioning  amount  of 
special  assessment  of  taxes  against  his  land  by  reason 
of  the  establishment  of  drainage  district  ^o.  7  in 
Greene  County,  Iowa,  C.  P.  Liohtneb,  Appellee,  \. 
Board  of  Supervisors  of  Greene  County,  Iowa,  et 
al..  Appellants. 

Drainage:  notice  of  appeal:  service  of  notice.  A  notice  of  appeal 
I  from  the  district  court  in  drainage  proceedings  is  not  fatally 
defective  because  reciting  in  the  caption  the  following  '*In  the 
Supreme  Court  of  Iowa,"  but  the  same  will  be  treated  as  sur- 
plusage, where  enough  remains  to  indicate  the  judgment  appealed 
from:  Nor  need  the  notice  be  addressed  to  the  clerk  by  name. 
And  accepted  service  of  the  notice  by  the  clerk  and  the  filing 
thereof  by  him  was  a  sufficient  service. 
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Appeal:    waiver  of  bight.    Acceptance  of  the  amount  of  a  drainage 

2  assessment  by  the  treasurer,  after  an  appeal  was  taken,  was  not 
a  waiver  of  the  right  of  appeal,  where  the  acceptance  expressly 
reserved  that  right 

Same:    assessment  of  benefits:   objections:   sufficiency.    On  ap- 

3  peal  in  drainage  proceedings  the  appellant  is  confined  to  such 
objections  as  were  made  before  the  board  of  supervisors;  and 
they  must  have  been  sufficiently  specific  to  fairly  suggest  the 
real  issue  sought  to  be  raised.  The  objections  to  an  assess- 
ment in  this  case  were  sufficient  to  raise  the  questions  of  whether 
the  apportionment  of  the  expense  was  equitable,  and  whether 
it  exceeded  the  benefits  conferred. 

Same:    appeal:  burden  of  proof.    On  appeal  from  a  drainage  assess- 

4  ment  of  the  board  of  supervisors  the  district  court  will  assume 
that  the  assessment  as  made  by  the  board  was  correct,  and  the 
party  appealing  has  the  burden  the  overcoming  the  presumption; 
and  on  appeal  to  the  Supreme  Court  it  will  be  assumed  that  the 
district  court  observed  this  rule,  thus  casting  the  burden  on  the 
appellant  to  show  its  incorrectness. 

Same:    assessments:    validity.     The  assessment  of  the  entire  cost 

5  of  a  tile  drain  running  practically  the  entire  length  of  a  forty 
acre  tract  within  a  drainage  district,  to  that  particular  forty  acres, 
was  erroneous. 


Appeal  from  Oreene  District  Court. — ILotx.  F.  M.  Powers, 

Judge. 

Monday,  June  10,  1912. 

« 

Appeal  from  an  order  of  the  district  court  reducing 
assessments  for  benefits  '  against  certain  tracts  of  land 
owned  by  plaintiff  within  a  drainage  district  established  by 
the  board  of  supervisors  of  Greene  county,  Iowa.  From 
the  assessment  made  by  the  board  against  eight  forty-acre 
tracts  of  Irfnd  owned  by  plaintiff,  he  appealed  to  the  district 
court,  and  upon  the  appeal  the  district  court  reduced  the 
assessment  against  five  9f  the  forties  and  confirmed  it  as 
to  the  other  three.  The  board  of  supervisors  appeals. — 
Modified  and  affirmed. 
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Wilsan  &  Albert,  for  appellants. 

Howard  &  Howard,  for  appellee. 

Desmeb,  J. — The  board  of  supervisors  of  Greene 
county  established  what  was  known  as  drainage  district  No. 
7  which  comprised  something  over  1,600  acres  of  land, 
320  of  which  belonged  to  appellee,  Lightner.  No  complaint 
was  made  of  any  of  the  proceedings  until  the  assessments 
for  benefits  came  to  be  made.  At  that  time  various  persons 
appeared  before  the  board  and  filed  objections  to  the  pro- . 
posed  assessments,  among  them  being  Lightner,  the  appellee 
herein,  against  whose  land  it  was  proposed  to  assess  the  sum 
of  $3,327.48.  Before  the  board  of  supervisors,  Lightner 
filed  objections,  among  which  were  the  following,  to  the 
proposed  assessment  against  each  forty  acres:  "(b)  That 
said  assessment  is  excessive  and  not  in  proportion  to  the 
benefits  said  real  estate  will  derive  as  compared  with  other 
real  estate  in  said  drainage  district.  •  •  •  (d)  That 
said  assessment  is  inequitable." 

The  board  had  a  hearing  upon  these  and  other  objec- 
tions with  the  result  that  it  made  and  confirmed  the  assess- 
ments in  accord  with  the  report  of  the  commissioners,  save 
as  to  an  assessment  against  the  land  of  one  Bowers;  his 
assessment  being  canceled  and  the  total  of  the  assessment 
made  by  the  board  was  $15,318.21.  From  the  order  of  the 
board  on  the  objections  filed  by  Lightner,  he  appealed  to 
the  district  court.  When  the  case  reached  that  court  he 
filed  a  motion  to  cancel  the  assessments  for  certain  reasons, 
and  his  motion  was  sustained.  Appeal  was  then  taken  to 
this  court,  and  the  ruling  of  the  district  court  was  reversed 
and  the  cause  remanded  for  a  new  trial.  See  145  Iowa,  96. 
When  the  case  reached  the  district  court  after  remand,  the 
board  of  supervisors  filed  a  motion  to  strike  all  the  grounds 
of  objection  filed  by  Lightner  before  the  board  for  the 
reason  that  they  were  not  suflSciently  specific    This  motion 
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was  sustained,  save  as  to  those  hitherto  set  out  The  case 
then  went  to  trial  upon  the  merits  of  these  exceptions,  with 
the  result  that  the  board's  assessment  was  confirmed  as  to 
three  forties  of  Lightner's  land,  and  materially  reduced 
as  to  five  of  them.  The  board  appealed  from  the  decision 
of  the  trial  court  to  this  court,  or  at  least  attempted  to  do 
so.  After  the  appeal  was  taken,  Lightner  paid  the  assess- 
ment made  by  the  district  court  and  the  board  received  the 
same,  giving  receipts  therefor,  which  in  effect  reserved  all 
rights  of  the  county  and  the  drainage  district.  At  the 
outset  we  are  met  with  a  motion  to  dismiss  the  appeal 
because  no  proper  notice  thereof  was  given,  and  for  the 
further  reason  that,  as  the  county  and  the  drainage  district 
has  accepted  the  benefits  of  the  decision  of  the  district  court, 
it  has  either  waived  its  right  of  appeal  or  can  not  further 
prosecute  the  same. 

I.  The  defects  in  the  notice  of  appeal  can  only  be  shown 
by  a  quotation  therefrom,  which  we  here  make:  "In  the 
Supreme  Court  of  Iowa.  (Title  of  case  is  correctly  stated.) 
1.  Drainage-  Noticc  of   appeal — To   C.   P.   Lightner   and 

J°ah%?^f<»      Howard    and    Howard,    his    attorneys,    and 
of  notice  Joseph  Lampman,  clerk  of  said  court:    You 

are  hereby  notified  that  the  board  of  supervisors  of  Greene 
county,  Iowa,  representing  and  in  behalf  of  drainage  dis- 
trict Xo.  7  in  Greene  county,  Iowa,  have  appealed  from 
the  judgment  and  decision  of  the  district  court  aforesaid, 
rendered  against  them,  and  in  favor  of  the  plaintiff  in  this 
causQ  reducing  the  amount  of  assessment  made  against  the 
lands  of  the  plaintiff  in  said  drainage  district  entered  in 
said  court  on  the  12th  day  of  December,  1910,  to  the 
Supreme  Court  of  Iowa.  Said  appeal  will  come  on  for 
hearing  in  its  regular  order  at  the  May  term,  1911,  of  said 
Supreme  Court,  commencing  at  Des  Moines,  Iowa,  on  the 
first  Tuesday  after  the  first  Monday  in  May,  1911.  Wilson 
&  Albert,  attorneys  for  the  above-named  appellant.'^     The 

sole  defect,  or  the  only  one  which  will  bear  argument,  is 
Vol.  is6  Ia.^26i. 
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in  the  caption:  "In  the  Supreme  Court  of  Iowa."  This 
was  manifestly  a  clerical  error  and  may  well  be  regarded  as 
surplusage.  So  treated^  enough  remains  to .  indicate  the 
judgment  and  order  appealed  from.  DougloBS  v.  Ague,  125 
Iowa,  67 ;  Crane  v.  Brannan,  3  Cal.  192 ;  Hanna  v.  Russell, 
12  Minn.  80  (Gil.  43) ;  Tallman  v.  Einman,  10  How.  Prac. 
(K  Y.)  89. 

The  notice  need  not  be  addressed  to  the  clerk  of  the 
district  court  by  name.  Bloom  v.  Traction  Co.,  148  Iowa, 
452. 

Service  was  accepted  by  Joseph  Lampman,  clerk  of  the 
district  court  of  Greene  county,  Iowa,  and  the  notice  was 
filed  by  him.     This  was  sufficient.     See  Bloom  case,  supra. 

The  defendants  through  the  county  treasurer  accepted 
the  amount  of  the  assessment  made  by  the  district  court 
which  was  paid  after  the  appeal  was  taken  here,  but  this 

was  done  with  a  reservation  of  the  right  of 
waiver*  of         appeal,    and   the  •  defendants   did   not   waive 

their  rights  of  appeal  by  accepting  the  assess- 
ments so  paid.  Mountain  v.  Low,  107  Iowa,  403;  In  re 
Youngerman,  136  Iowa,  488.  The  motion  to  dismiss  the 
appeal  must  be  overruled. 

II.     Coming  now  to  the  case.    The  first  error  assigned 

is  the  ruling  on  the  motion  to  strike  the  ob- 

ment'of  bene-    jectious  filed  bv  Liffhtucr  before  the  board 

fits:  objec-  ''  .  ''  "=  .        ,        ,.        . 

tions:  suffi-        of  supcrvisors.    The  case  in  the  district  court 

ciency.  ^ 

and  upon  the  appeal  must  be  tried  upon  the 
objections  filed  before  the  board  and  these  must  be  reason- 
ably specific 

But  as  they  are  filed  in  the  first  instance  before  a 
board  exercising  quasi  judicial  functions,  not  as  a  rule 
versed  in  the  refinements  of  pleading,  they  need  not  be 
more  specific  than  the  ones  here  filed.  It  is  enough  if  they 
fairly  suggest  the  objections  which  the  complainant  has  to 
the  assessments  against  his  property.  Such  objectors  need 
not  set  forth  the  evidence  upon  which  they  intend  to  rely 
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nor  challenge  each  and  every  assessment  made.  If  the  real 
grounds  of  the  objections  are  fairly  apparent,  this  is 
sufficient  On  appeal  he  is  confined  to  such  objections  as  he 
filed  before  the  board,  and  when  the  case  reaches  the 
court  the  real  question  is,  What  objections  were  made 
before  and  considered  by  the  board.  They  may  be  couched 
in  such  general  or  ambiguous  language  as  not  to  present 
any  valid  objection  for  the  reason  that  they  do  not  direct 
the  mind  to  any  real  issue,  but,  if  they  fairly  point  put 
the  claim  made,  they  should  be  allowed  to  stand  and  be 
heard  by  the  court  upon  appeal. 

We  think  the  objections  set  out  were  sufficient  to 
raise  the  questions  which  were  in  fact  tried  by  the  district 
court;  that  is  to  say,  the  amount  of  benefits  received  by 
each  forty  acres  of  plaintiff's  land,  as  compared  with  the 
assessment  of  benefits  against  other  tracts  in  the  district. 
Even  if  the  last  objection  be  held  insufficient,  it  did  nothing 
more  than  emphasize  the  first  one  and  in  no  manner  broad- 
ened the  issue  tendered  by  the  prior  one.  There  was  no 
prejudicial  error  in  the  ruling  on  the  motion  to  strike. 

The  real  questions  presented  by  the  objections,  and 
the  only  ones  which  may  be  considered  on  appeal,  are  these: 
(a)  Was  the  apportionment  equitable?  (b)  Did  it  exceed 
the  benefits  conferred  ?  In  re  Farley  Dist,  140  Iowa,  339 ; 
In  re  Jenison,  145  Iowa,  215. 

III.  Before  the  establishment  of  the  district  in  ques- 
tion, plaintiff's  lands,  or  at  least  a  large  part  of  them«  and 
particularly  that  part  whereon  the  assessment  was  reduced, 
Same-  ^^    ^^    *    drainage    district   known    as    the 

bS?d«i  of  Dawson  township  open  ditch.  The  main 
proot  ditch  of  this  system  touched  each  and  every 

forty  acres  of  land  upon  which  the  assessment  was  reduced, 
and  Lightner  had  by  tile  drains,  which  ran  into  this  open 
ditch,  practically  reclaimed  all  the  lands  in  each  and  all 
of  these  forty-acre  tracts.  There  was  a  small  swamp  upon 
the  IT.  W.  of  the  N.  W.  of  section  13,  and  some  of  the 
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land  therein  was  wet;  two  very  much  smaller  ones  on  the 
K  E.  of  the  N.  W.     The  N.  W.  of  the  K  E.  was  prae- 

■  _      _ 

tically  all  drained  out,  as  also  was  the  S.  W.  of  the  N.  E., 
and  but  little  of  the  S.  E.  of  the  N.  W.  was  either  wet  or 
swamp.  The  amount  of  the  assessment  made  against  these 
forties  and  the  reduction  made  by  the  trial  court  is  shown 
by  the  following  taken  from  the  finding  of  the  trial  court: 

Ratio  on  DcMaiptioo.  No.  Aons  AaeMmeot  by     Aflsevment 

buii  of  Purti  of  Motion.         Swnn^Wet-Low-Hi^  ^nd      Bd.  Spa.       m  now  fixed 

100  pobti.  drained.  by  this  couit. 

11.61        N.  W.  %  N.  E.  %  6  35  $825.66  $  96.07 

6.91         S.  W.  %  N.  E.  %  3  37  287.47  67.68 

11.18    N.  E.  %  N.  W.  %'  4  2  34  •  421.10  93.22 

16.44    N.  W.  %  N.  W.  H  6  1  30  483.92  137.10 

4.6  S.  E.  %  N.  W.  %  2  38  417.69  38.39 

The  facts  so  far  recited  are  practically  conceded;  but 
appellants  contend  that  the  trial  court  erroneously  reduced 
the  assessments,  as  shown,  for 'the  reason  that  no  competent 
testimony  was  adduced  to  justify  the  same.  This  is  a 
mistake,  we  think,  and  without  pointing  out  the  admissible 
testimony  bearing  upon  the  issues  presented,  it  is  enough 
to  say  that  Lightner  did  introduce  testimony  which  would 
justify  a  reduction  of  the  assessments  made  against  his 
property,  and  in  fact  produced  about  all  the  testimony 
which  could  be  produced  on  such  an  issue.  The  amount  of 
the  assessment  against  all  the  other  lands  within  the  dis- 
trict was  before  the  court,  and  the  nature  and  character  of 
these  lands  were  described.  Lightner  produced  testimony 
as  to  the  effect  of  the  new  drainage  system  upon  each  forty 
and  had  competent  engineers  not  only  go  over  the  ground, 
but  made  assessments  based  upon  the  statutory  method. 

The  trial  court  adopted  the  assessments  recommended 
by  these  experts,  and  about  the  only  question  we  can  con- 
sider under  this  record  is  whether  or  not  the  trial  court 
was  in  error  in  doing  this  rather  than  confirming  the  assess- 
ments made  by  the  board  upon  the  report  of  its  commis- 
sioners appointed  for  that  purpose.     Appellants  say  that 
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we  must,  on  this  appeal,  start  with  the  assumption  that  the 
assessment  recommended  by  the  commissioners  and  con- 
this  is  the  rule  which  should  be  adopted  by  the  district 
burden  of  showing  the  incorrectness  thereof  and  the  just 
amount  for  which  his  lands  should  be  assessed.  Doubtless 
firmed  by  the  board  was  correct,  and  that  appellee  has  the 
court.  But  there  is  also  another  rule  which  appellant  has 
overlooked,  and  that  is,  there  is  a  presumption  not  only  that 
the  district  court  observed  this  rule,  but  that  its  finding 
also  is  correct.  After  all,  on  such  appeals  the  appellant 
has  the  laboring  oar.  After  a  careful  consideration  of  the 
entire  record,  the  only  doubt  we  have  is  as  to  the  correct- 
ness of  the  reduction  of  the  assessment  against  the  N.  W.  Vi 
of  the  N.  W.  1/4  and  the  N.  E.  ^A  of  the  K  W.  l^  of  sec- 
tion 13.  The  other  reductions  seem  to  us  to  be  amply 
justified  by  the  testimony. 

As  usual,  the  testimony  is  not  wholly  satisfactory,  and 
at  best  these  assessments  can  be  nothing  better  than  an 
approximation.  As'  to  the  two  forty-acre  tracts  in  ques- 
tion, we  have  carefully  considered  the  testimony  with  refer- 
ence thereto.  Lightner's  buildings  and  improvements  are 
and  have  been  for  many  years  upon  the  N.  E.  ^  of  the  N. 
W.  1/4  ^^  section  13,  and  we  are  satisfied  after  a  careful 
perusal  of  the  record  that  the  trial  court  did  not  err  in 
reducing  the  assessment  on  this  forty  as  shown. 

There  is  more  diflSculty  with  the  N.  W.  1/4  of  the  N. 
W.  14-  Lightner  admitted  while  on  the  witness  stand  a 
benefit  of  $150  to  this  forty,  yet  the  trial  court  found  it 

to  be  but  $137.10.  There  is  testimony,  how- 
*'  mlJi^s:*  ever,  that  this  forty  has  been  flooded  more 

since  the  new  drainage  system  was  put  in 
than  before,  but  also  evidence  to  the  fact  that  this  was 
only  during  the  wet  seasons.  There  was  also  a  line  of 
fifteen-inch  tile  running  practically  the  entire  length  of  the 
forty,  and  in  the  assessment  made  or  confirmed  by  the 
board  the  entire  expense  of  the  tile  upon  this  land  was 
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taxed  against  the  forty  acres.  This  of  course  was  wrong, 
and  the  trial  court  was  justified  in  canceling  an  assessment 
based  on  that  basis.  Comparing  the  assessment  here  with 
other  assessments  in  the  district,  we  have  reached  the  con- 
clusion that  it  should  have  been  assessed  to  the  amount  of 
$275,  and  that  the  trial  Court  was  in  error  in  reducing  this 
to  the  sum  of  $137.10.  Doubtless  the  reduction  was  made 
on  account  of  floods  happening  since  the  district  was  estab- 
lished, but  it  is  also  shown  that  these  were  extraordinary 
and  largely  due  to  surface  drainage.  This  particular  forty 
acres  had  not  been  satisfactorily  drained  out  before  the 
new  district  was  established,  and  the  amount  of  wet  land 
upon  it  was  larger  than  upon  many  of  the  other  forties. 
We  have  done  the  best  we  can  with  the  record  be- 
fore us  to  arrive  at  a  proper  conclusion,  and  reach  the 
result  above  indicated  after  a  most  careful  consideration 
of  the  testimony.  It  follows  that  the  order  of  the  trial 
court  should  be  modified  as  to  the  assessment  against  the 
N.  W.  14  of  the  N.  W.  %  of  section  13,  making  it  $275 
instead  of  $137.10.  Otherwise  it  will  be  confirmed.  Ap- 
pellee will  pay  one-fourth  of  the  costs  of  the  appeal  and 
appellants  three-fourths. — Modified  and  affirmed. 

SUPPLEMENTAL  OPINION. 
Wednesday,  September  25,  1913. 

Per  Curiam. — In  writing  the  opinion  filed  herein,  the 
matter  of  interest  on  the  assessments  which  was  referred  to 
briefly  in  the  arguments  filed  for  appellant,  was  overlooked 
and  in  a  petition  for  rehearing  the  matter  is  again  brought 
to  our  attention. 

The  trial  court  in  its  decree  in  effect  refused  to  allow 
interest  on  any  of  the  assessments,  although  confirming  some 
of  them,  but  decreed  that  the  assessments  fixed  or  approved 
by  it  should  be  placed  on  the  tax  books^  and  unless  paid  by 
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M^archy  1911,  then  the  same  should  be  delinquent  and  be 
subject  to  the  interest  and  penalties  provided  by  law.  This 
order  in  so  far  as  it  denied  interest  on  the  assessments  was 
as  we  think  erroneous.  The  assessments  should  have  drawn 
interest  from  the  time  the  assessment  was  made  by  the  board, 
and  the  decree  should  be  so  modified.  The  latter  part  of 
the  decree  fixing  the  time  of  payment,  etc.,  became  in- 
operative because  of  the  appeal,  and  Mipon  remand  a  new 
time  should  be  fixed  when  the  payment  of  the  amount  due 
on  the  assessments  sHall  become  delinquent,  in  order  that 
the  sum  so  found  due,  if  not  paid  forthwith,  may  be  col- 
lected as  provided  by  law.  In  fixing  the  amount  due  pay- 
ments already  made  should  be  properly  credited.  The  effect 
of  this  holding  is  to  add  an  additional  modification  of  the 
decree  to  the  extent  indicated,  and  the  case  will  be  remanded 
for  a  final  order  and  decree  in  the  district  court  in  har- 
mony with  the  original  opinion  and  this  further  modifi- 
cation. 

The  petition  for  rehearing  will  otherwise  be, — Over- 
ruled. 


Sadie  J.  Elwood,  Appellant,  v.  Boabd  op  Supervisors 
OF  Sac  Co.  ;  Board  of  Supervisors  of  Calhoun  Co.  ; 
Drainage  District  No.  20  Calhoun  Co.;  Drainage 
District  No.  119  Calhoun  Co.,  Appellees,  and  S.  L. 
Watt,  Appellant,  v.  Same  Defendants. 

Drainage:    appeal:    statutes.    An  appeal  in  drainage  cases  is  per- 

1  fected  by  filing  a  notice  and  giving  a  bond;  -all  other  statutory 
proceedings,  the  filing  of  a  transcript,  payment  of  fee,  docketing 
the  case  and  the  filing  of  pleadings,  have  reference  to  procedure 
after  the  appeal  has  been  taken. 

Same:    dismissal  of  appeal.    The  statute  requiring  a  party  appeal- 

2  ing  from  the  establishment  of  a  drainage  district  to  file,  among 
other  things,  a  petition  setting  forth  his  claims  and  objections 
on  or  before  the  first  day  of  the  next  succeeding  term  of  the 
district  court,  and  providing  that  failure  to  comply  with  the  re* 
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quiretnents  will  work  a  dismissal,  is  remedial  and  should  be  lib- 
erally construed,  to  assist  and  effectuate  justice  between  the  par- 
*  ties:  So -that  where  by  mistake,  accident  or  neglect,  the  appel- 
lant, having  complied  with  all  other  requirements,  neglected  sim- 
ply to  file  his  petition  until  the  second  day  of  the  term,  but 
before  a  ruling  on  a  motion  to  dismiss  on  that  ground  was  made, 
a  dismissal  should  not  have  been  entered;  as  the  neglect  was  in 
no.  sense  jurisdictional,   and  could  be   excused.     * 

Appeal  from  Sac  District   Court. — ^Hon.   Z.   A.   Chueoh, 

Judge. 

Monday,  June  10,  1912. 

Appeat^s  from  orders  dismissing  appeals  taken  by  the 
plaintiffs  from  awards  of  damages  due  to  the  establishment 
of  a  drainao:e  district  to  the  district  court  of  Sac  county. 
— Reversed  and  remanded. 

Elwood  &  Stanfield  and  L.  H.  £  B.  I.  Salinger,  for 
appellants. 

R.  L.  McCord  and  John  W.  Jacobs,  for  appellees. 

Deemer,  J. — ^The  boards  of  supervisors  of  Sac  and 
Calhoun  counties  established  certain  drainage  districts  with- 
in the  said  counties,  and  in  due  season  the  plaintiffs  in  these 
cases  filed,  with  the  proper  boards,  claims  for  damages  on 
account  of  the  establishment  and  location  of  said  districts. 
These  claims  were  heard  by  the  boards  and  allowances  made 
thereon ;  the  record  being  made  on  April  27,  1910.  There- 
after and  on  May  16th  each  of  the  claimants  appealed  to 
the  district  court  by  giving  notices  knd  filing  the  requisite 
bonds.  The  next  term  of  the  district  court  of  Sac  county 
commenced  on  October  24,  1910.  Within  due  season  ths 
auditor  of  Sac  county  filed  a  transcript  of  the  record,  in- 
cluding notices  of  appeal  and  bonds,  with  the  clerk  of  the 
district  court     Plaintiffs  neglected  to  file  petitions  in  the 
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district  court  on  the  day  the  term  opened,  and  on  the  next 
day,  to  wit,  October  25  th,  defendant  filed  motions  to  dis- 
miss the  appeals  because  petitions  were  not  filed  within 
the  time  allowed  by  law  and  *^by  reason  thereof  the  plain- 
tiff has  waived  said  appeal.'*  On  the  day  the  motions 
were  filed  and  before  the  same  Vere  ruled  upon,  plaintiffs 
in  each  case  filed  proper  petitions  in  the  district  court,  and 
at  the  time  of  filing  the  court  granted  each  plaintiff  time 
in  which  to  file  affidavits  of  merits.  These  were  filed  on 
October  31,  1910,  and  on  the  same  day  amended  and 
substituted  petitions  were  filed.  Still  later  and  on  Novem- 
ber 3,  1910,  plaintiff  filed  resistances  to  defendant's  motions 
to  dismiss  the  appeals.  In  support  of  these  objections  to 
the  motions  to  dismiss  and  of  their  claim  to  have  the  case 
retained  upon  the  docket  for  trial,  each  of  the  plaintiffs 
showed  that  failure  to  file  their  petitions  in  time  was  due 
to  mistake  and  oversight  on  the  part  of  the  attorney  in 
charge  of  the  matter;  that  he  prepared  the  petitions  and 
supposed  he  had  filed  them  with  other  papers;  that  he  did 
not  learn  to  the  contrary  until  informed  by  his  partner  of  the 
motions  to  dismiss;  that  this  was  on  the  morning  of  the 
second  day  of  the  term,  and  that  he  immediately  prepared 
and  filed  the  petitions  before  the  convening  of  the  court  on 
the  afternoon  of  the  second  day ;  and  that  he  never  intended 
to  waive  or  abandon  the  appeals. 

Upon  this  record  the  trial  court  sustained  the  motions 
to  dismiss,  and  plaintiffs  in  each  case  have  appealed.  The 
records  in  the  cases  are  identical  and,  while  the  cases  were 
not  consolidated,  they  will  be  disposed  of  in  one  opinion. 

It  is  conceded  that  plaintiffs  did  everything  required 
of  them  to  get  their  cases  into  the  district  court  and  to  have 
them  there  heard  save  to  file  petitions  therein  with  the 
time  required  by  statute.  The  statutes  with  reference  to 
these  appeals,  so  far  as  material,  read  as  follows: 

Any  person  or  persons  aggrieved  shall  have  the  right 
to  appeal  in  the  same  time  and  in  the  same  manner  as 
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provided  when  the  district  is  wholly  in  one  comity.  .  .  . 
If  said  appeal  is  from  the  award  of  damages  .  •  .  the 
appeal  shall  be  taken  to  the  district  court  of  the  county 
in  which  the  land  affected  is  located.  I^otice  of  appeal  and 
bond  shall  be  given  to  and  filed  with  the  county  auditor  in 
the  county  where  the  appeal  is  taken.  (Code  Supp.  section 
1989-a35  as  amended  by  'Acts  33d  Gen.  Assem.  c  118.) 
Any  party  aggrieved  may  appeal  from  the  finding  of  the 
board  •  •  •  in  the  allowance  of  damages  to  the  district 
court  by  filing  notice  with  the  county  auditor  at  any  time 
within  twenty  days  after  such  finding,  at  the  same  time 
filing  a  bond  with  the  county  auditor,  approved  by  him,  and 
conditioned  to  pay  all  costs  and  expenses  of  the  appeal  un- 
less the  finding  of  the  district  court  shall  be  more  favorable 
to  the  appellant  .  .  .  than  the  finding,  of  the  board. 
If  the  appeal  is  from  the  amount  of  damages  allowed,  the 
amount  ascertained  in  the  district  court  shall  be  entered  of 
record,  but  no  judgment  shall  be  rendered  therefor.  The 
amount  thus  ascertained  shall  be  certified  by  the  clerk  of 
said  court  to  the  board  of  supervisors,  who  shall  thereafter 
proceed  as  if  such  amount  had  been  by  it  allowed  the 
claimant  as  damages.  (Code  Supp.  section  1989-a6,  as 
amended  by  Acts  33d  Gen.  Assem.  c.  118.} 

When  an  appeal  authorized  by  this  chapter  is  taken, 
the  county  auditor  shall  forthwith  make  a  transcript  of 
the  notice  of  appeal  and  appeal  bond  and  transmit  the  same 
to  the  clerk  of  the  district  court,  and  the  clerk  shall  docket 
the  same  upon  payment  by  the  appellant  of  the  docket  fee; 
and  on  or  before  the  first  day  of  the  next  succeeding  term 
of  the  district  court  the  appellant  shall  file  a  petition  setting 
forth  the  order  or  decision  appealed  from  and  his  claims  and 
objections  relating  thereto;  a  failure  to  comply  with  these 
requirements  shall  be  deemed  a  waiver  of  the  appeal  and  in 
such  case  the  court  shall  dismiss  the  same.  (Code  Supp. 
section  1989-al4,  as  amended  by  Acts  33d  Gen.  Assem. 
c.  118.) 

From  a  reading  of  these  it  will  be  noticed  that  the 
appeal  is  perfected  by  the  filing  of  notice  and  the  giving  of 
the  bond.  All  the  other  requirements  have  reference  to 
procedure  after  the  appeal  is  taken.  These  are  (1)  the 
auditor  must  make  and  file  a  transcript;  (2)  upon  payment 
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by  appellant  of  a  docket  fee  the  clerk  must  docket  the  case ; 

and  (3)  the  appellajit  on  or  before  the  first 

ai»peai:  day  of  the  next  succeeding  term  *must  file 

a  petition^  etc.,  and  the  statute  then  says 
that  "a  failure  to  comply  with  these  requirements  shall  be 
deemed  a  waiver  of  appeal,  and  in  such  case  the  court 
shall  dismiss  the  same."  Plaintiffs  each  performed  each 
and  all  of  these  requirements  save  that  their  petitions 
were  not  filed  until  noon  of  the  second  day  of  the  te1*m. 
The  delay  in  filing  is  excused,  however,  as  heretofore 
indicated.  Ko  ruling  had  been  made  on  the  motions  to 
dismiss  when  the  petitions  were  filed,  and  the  district  court 
clearly  had  jurisdiction  of  the  cases.  They  were  upon  the 
docket  for  determination  on  their  merits,  and  the  sole  ques- 
tion for  our  determination  is  what  effect  should  be  given 
plaintiff's  failure  to  file  petitions  on  the  first  day  of  the 
term.  Going  not  to  the  jurisdiction  of  the  court,  but  having 
reference  to  procedure  after  the  appeal  is  perfected,  the 
statute  is  open  to  construction  and  the  objects  and  purposes 
thereof  may  be  considered  in  arriving  at  a  proper  rule  for 
such  cases. 

The  dismissal  is  a  penalty  for  not  taking  the  steps  re- 
quired, and  in  view  of  that  fact  the  statute  should  be  given 
a  strict  construction  in  order  to  avoid  the  penalty  imposed. 

Section    3446    of    the    Code    provides    that 

ditmitsai  of  "all  provisious  (of  the  Code)  and  all  pro- 
ceedings under  it  shall  be  liberally  con- 
strued with  a  view  to  promote  its  object  and  assist  the 
parties  in  obtaining  justice."  Appellees  would  have  us 
hold  that  a  failure  to  perform  any  of  the  three  requirements 
hitherto  mentioned  should  be  treated  as  a  waiver  of  the 
appeal  and  result  in  a  dismissal,  while  appellant  contends 
that  the  statute  refers  to  every  requirement,  and  unless 
there  be  a  failure  to  comply  with  all  there  should  be  no 
dismissal.  There  are  analogous  authorities  whicl^  seem  to 
sustain   appellants'   contention   in   this   regard.      Vasey   v. 
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Parker,  118  Iowa,  617;  Bom  v.  Home  Ins.  Co.,  110  Iowa, 
379;  Phoenix  Ins.  Co.  v.  Lorenz  (Ind.  App.)  29  N.  E- 
604.  Aside  from  this,  however,  we  are  very  clearly  of 
opinion  that  the  motion  to  dismiss  should  not  have  been 
sustained.  The  statute  is  a  remedial  one  and  should  be  so 
construed. 

The  petitions  were  filed  immediately  upon  the  dis- 
covery  of  the  mistake  or  neglect  and  before  the  motions  to 
dismiss  were  ruled  upon.  They  were  in  time  to  answer 
every  requirement  of  the  law,  and,  while  the  statute  fixes 
the  time  when  the  petition  shall  be  filed,  failure  to  comply 
may  be  excused  and  the  case  retained  for  trial.  As  sup- 
porting these  views,  see  Hinman  v,  Weiser,  9  Iowa,  562; 
Squires  v.  Millet,  31  Iowa,  171;  Vasey's  case, supra;  Simons 
V.  Railroad  Co.,  128  Iowa,  146 ;  Cole  v.  Laub,  35  Iowa,  590 ; 
State  V.  Glass,  9  Iowa,  325. 

In  Bacon  v.  Black,  38  Iowa,  162,  it  is  said:  "The 
failure  to  pay  the  change  of  venue  costs  by  the  exact  time 
required  should  not,  where  no  prejudice  has  resulted,  or 
could  result,  bring  about  a  denial  of  Justice  while  the  failing 
party  stood  ready  and  offering  a  substantial  compliance  with 
the  law." 

In  Hinman's  case,  supra,  the  court  said:  "Rules  of 
this  nature  are  intended  to  promote  vigilance.  In  the 
present  instance  it  is  to  insure  promptness  in  the  prosecu- 
tion of  the  appeal,  and,  this  being  effected,  the  motion  can 
not  go  back  and  nullify  the  defendant's  action  and  prevail 
the  same  as  if  the  defendant  has  not  performed  the  required 
act" 

In  passing  upon  a  like  statute  the  Supreme  Court  of 
Miimesota  said  In  re  Brady's  Estate,  70  Minn.  437  (73 
K".  W.  145) :  "There  was  complete  jurisdiction  of  the 
appeal  without  entry  upon  the  calendar,  and  such  require- 
ment as  to  entry  is  intended  to  speed  the  cause  and  not  to 
take  away  from  the  district  court  all  discretion  to  relieve 
the  appellant  from  his  default  in  not  complying  with  the 
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statute  for  good  cause  shown.  It  is  further  said  that  this 
requirement  ^is  made  to  the  end  that  the  appeal  may  not  be 
dismissed  but  be  heard  and  determined  on  the  merits.'  That 
while  the  right  to  dismissal  is  prima  facie  absolute,  the 
power  and  discretion  remain  to  refuse  dismissal  and  to 
direct  the  case  to  be  placed  upon  the  calendar  for  trial." 

Unless  the  requirement  be  jurisdictional,  the  uniform 
tenor  of  the  authorities  seems  to  be  that,  if  the  step  required 
be  omitted  by  mistake,  accident  or  neglect,  it  may  be  cured 
after  motion  is  made  provided  it,  be  done  before  the  motion 
is  decided.  Trapp  v.  Bank  (Ky)  43  S.  W.  470 ;  Mendenhall 
V.  Elwert,  36  Or.  375  (52  Pac.  23,  69  Pac.  805)  ;  State 
V.  Bightor,  50  La.  Ann.  113  (23  South.  200).  Our  own 
cases  hitherto  cited  maintain  this  rule.  See,  also,  Dye  v. 
Augur  J  138  Iowa,  538;  Free  v.  Tel.  Co.,  135  Iowa,  74; 
Covell  V.  Mosley,  15  Mich.  514;  and  Fleischner  v.  Bank, 
36  Or.  553,  (54  Pac.  884,  60  Pac.  603,  61  Pac.  345). 

The  cases  relied  upon  by  appellee  all  relate  to  failure 
to  take  some  step  to  give  the  court  jurisdiction  and  not  as 
in  this  case  to  some  matter*  of  procedure  after  the  court 
acquires  jurisdiction.  We  need  not  cite  them  as  they  are 
not  regarded  as  controlling. 

^  It  follows  the  order  of  dismissal  entered  in  each  case 
must  be  and  it  is  reversed  and  each  remanded  for  proceed- 
ings in  harmony  with  this  opinion. — Beversed  and  re- 
manded. 


Benjamin  Habbis  v.  Dan  Lbwis,  Appellant 

Bonndaries:  location  by  agreement:  evidence.  The  statements  of 
I  a  lot  owner  that  he  was  satisfied  with  the  boundary  as  indicated 
by  the  line  of  the  sidewalk,  made  at  a  time  when  neither  party 
supposed  he  was  agreeing  to  the  location  of  a  disputed  boundary, 
were  mere  expressions  of  opinion  and  iiisufEcient  to  establish 
an  agreed  line. 

Same:    acquiescence:   estoppel.    Where  a  boundary  line  as  marked 
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2  by  a  sidewalk  and  by  a  terrace  was  not  established  by  acquiescence, 
the  making  of  improvements  at  slight  cost  with  respect  thereto, 
which  were  in  no  manner  induced  by  anything  said  or  done  by 
defendant,  ai^d  which  could  be  removed  without  injury  to  the 
land,  would  not  estop  the  defendant  from  claiming  to  the  true 
line. 

Same:    location  of  street  lines:   evidence.    It  will  not  be  assumed 

3  that  trees  planted  along  the  streets  in  cities  and  towns  are  on 
the  line  of  the  street,  in  the  absence  of  proof  of  that  fact,  as 
common  observation  is  otherwise. 

Same.     Long  continued  occupancy  of  city  lots  with  improvements 

4  according  to  the  street  lines  and  corners,  as  marked  at  the  time 
the  plat  was  filed,  is  better  evidence  of  their  correct  location 
than  the  measurements  of  a  surveyor  based  on  assumed  comers. 

Appeal  from  Iowa  District  Court, — ^Hon.  R.  P.  Howeli., 

Judge. 

Monday,  June  10,  1912. 

Suit  to  enjoin  defendants  from  erecting  a  fence  along 
the  south  line  of  and  otherwise  impi*oving  a  strip  of  ground 
eight  or  ten  feet  wide.  On  hearing,  decree  was  entered  as 
prayed. 

The  defendant  appeals. — Affirmed. 

Toss  &  Wallace  for  appellant 

R.  T7.  PugJh  and  Popham  £  Havner  for  appellee. 

Ladd,  J. — The  plaintiff  o\vns  the  south  ninety  feet 
of  the  north  ninety-five  feet  of  lot  2  in  block  11  of  William's 
addition  to  Williamsburg,  and  the  defendant  owned  the 
north  five  feet  of  said  lot  2  and  the  south  thirty-seven  feet 
of  lot  1  in  the  same  block  lying  immediately  north  of  lot 
2.  Osborn,  owning  the  land  north  of  defendant's,  con- 
structed a  cement  sidewalk,  and  plaintiff  did  likewise  im- 
mediately  after  acquiring   the   tract,   and   then   defendant 
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put  in  a  like  sidewalk  forty-two  feet  long  between  the 
walks  of  Osborn  and  plaintiff.  Kelly,  who  conveyed  the 
respective  tracts  to  the  parties  hereto,  had  owned  them 
since  1885,  and  the  boundary  to  the  north,  between  that 
of  defendant  and  Osborn  though  not  very  well  defined  by 
existing  monuments,  appears  to  have  been  acquiesced  to  by 
the  adjoining  owners  for  a  period  longer  than  that  of  the 
statute  of  limitations.  The  plaintiff  also  constructed  cement 
curbing  at  the  rear  of  his  lot  and  set  out  cement  posts  on 
which  wire  was  stretched,  extending  to  near  the  line  as 
claimed  by  him  but  leaving  space  for  a  gate  partly  on  de- 
fendant's land.     The  front  yard  was  also  improved. 

The   plaintiff's    agent,    Hull,   testified   that    defendant 

expressed  himself  several  times  as  being  content  with  the 

line  as  indicated  by  the  sidewalk,  being  about  a  foot  north 

„  from  the  bottom  of  the  terrace  on  plaintiff's 

f.  Boundaries:  '■^ 

IgJlemim?        premises.      This   was   denied   by   defendant, 
evideijce.  rpj^^  j^^^^  j^  ^^^  material,  for,  if  the  latter 

did  say  all  attributed  to  him,  he  but  expressed  opinions 
and  neither  party  supposed  they  were  agreeing  upon  tho 
location  of  a  disputed  line.  Jordan  v.  Ferree,  101  Iowa, 
440. 

Until  the  survey  by  Blaiser  in  1910,  defendant  un- 
doubtedly thought  the  division  line  was  where  plaintiff 
now  claims  it  to  be.  According  to  that  survey,  the  true 
boundary  would  be  eight  or  ten  feet  south  of  where  the 
parties  had  supposed,  and  defendant  proceeded  to  remove 
some  trees  and  erect  a  fence  on  a  boundary  in  haionony 
with  the  survey. 

From  this  recital  of  facts,  it  is  apparent  that  the  line 
between  the  parties  as  marked  by  the  sidewalk  and  less 
definitely  by  the  terrace  was  not  established  by  acqui- 
escence, and  that  as  the  improvements 
acquiescences     made    by    plaintiff    were    not    induced    by 

anything  said  or  done  by  defendant,  and 
as   these   were   of   small   expense    and   might   be    readily 
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removed  without  injury  to  the  land,  defendant  is  not 
estopped  from  claiming  up  to  the  true  boundary  even  though 
considerably  south  of  where  this  was  supposed  to  be.  Be- 
fore proceedings  it  should  be  said  that  defendant  now  is  in 
possession  of  the  area  purchased  by  him — ^that  is,  a  strip 
forty-two  feet  wide-^and,  as  division  line  on  the  north 
probably  has  ben  established  by  acquiescence,  all  added  by 
extending  his  premises  to  the  south  will  be  in  excess  of 
such  area.  On  the  other  hand,  there  was  no  showing  of  the 
establishment  of  a  division  line  south  of  plaintiff's  ninety- 
foot  strip  and,  for  all  that  appears,  the  new  survey  merely 
pushes  his  line  farther  south  than  it  was  supposed  to  be. 
This  much  is  said  to  dispose  of  the  so-called  equitable 
considerations  which  counsel  have  pressed  on  our  considera- 
tion. The  plaintiff  is.  entitled  to  continue  in  possession  of 
the  strip  of  ground  in  controversy  and  have  this  protected 
against  trespass  by  defendant  unless,  it  appears  from  the 
evidence  that  the  true  boundary  is  as  shown  by  the  survey. 
No  evidence  of  the  original  monuments  marking  lines  and 
comers  of  the  plat  of  William's  addition  was  adduced. 
This  plat  was  filed  in  1856  and  is  said  by  thfe  surveyor  to 
be  "the  southeast  quarter  of  the  southeast  quarter  of  sec- 
tion 9  in  township  79  north,  range  10  west,  Iowa  county, 
Iowa."  Neither  the  size  of  the  lots  and  blocks  nor  the 
width  of  the  streets  is  indicated  thereon.  No  measure- 
ments are  given,  and  nothing  therein  directs  attention  to 
any  previous  plat  from  which  these  might  be  inferred. 
The  surveyor  assumed  an  iron  rod  driven  into  the  ground 
to  mark  the  southeast  comer  of  the  section.  It  had  been 
so  reputed  for  at  least  twenty  years,  and  all  surveys  in  that 
vicinity  had  commenced  there.  A  stone  at  the  southwest 
comer  of  the  southeast  quarter  of  the  southeast  quarter  of 
the  section  was  equally  well  established  and  from  the  lino 
between  these  measurements  were  made  and  the  line  as 
contended  for  by  defendant  located.  The  surveyor  testified 
that  "the  size  of  the  lots  and  blocks  in  William's  addition 
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have  been  ascertained  in  connection  with  the  comer  at  the 
southeast  comer  of  the  section  and  the  corner  to  the  west 
and  the  corner  north.  The  William's  addition  covers  a 
rectangle  of  1,320  feet  each  way,  and  the  description  of  tho 
property,  according  to  the  congressional  survey,  is  the 
southeast  quarter  of  the  southeast  quarter  of  section  9  and 
William's  addition  to  Williamsburg  includes  the  entire 
southeast  quarter  of  the  southeast  quarter  of  said  section. 
The  streets  and  alleys  are  recognized  the  same  as  shown  in 
this  plat.  The  streets  in  William's  addition  as  they  are 
actually  laid  out  and  platted  by  the  public  are  all  sixty 
feet  .wide  with  the  exception  of  State  street,  and  it  is 
eighty  feet  wide.  The  blocks  in  William's  addition  are 
320  feet  square,  and  these  blocks  are  divided  into  four 
square  lots  of  160  feet  each."    *  » 

What  is  here  meant,  as  appears  from  other  testimony, 
is  that,  in  the  practical  location  of  the  streets  and  blocks, 
this  has  been  assumed  and,  as  appears  from  the  record,  has 
resulted  from  computation  and  comparisons  with  other 
plats*  There  is  a  row  of  maple  trees  at  or  near  the  south 
line  of  lot  2  in  block  11,  but,  if  these  are  on  the  line  as  the 
surveyor  thought,  the  north  line  of  lot^l  at  its  northeast 
comer  in  that  block  is  five  and  one-quarter  feet  too  far 
north,  and  the  southeast  comer  of  lot  2  about  three  feet 
too  far  north  also. 

But  it  can  not  be  assumed  in  the  absence  of  evidence 

that  trees  are  planted  on  street  lines  in  towns  and  cities 

when   common    observation    indicates    the    contrary.      The 

Same- location    survcyor  admitted  it  to  be  impossible  to  as- 

fteeft'^evi-         certain  the  lot  lines  from  the  plats,  and  these 

dcncc  were    not    indicated    by    visible    monuments 

save  in  improvements  subsequently  placed  on  the  several 

lots.    The  sidewalk  along  the  north  side  of  block  11  and  on 

to  the  east  is  not  straight,  and  bends  are  found  in  other 

walks.     It  is  manifest  from  this  recital  of  conditions  that 

the  survey  as  made  was   inadequate   as   evidence   of  the 
Vol,  156  I  A.— 27. 
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location  of  the  true  boundary  lines  of  the  lots  in  block  11 
or  of  that  between  the  premises  of  the  parties  hereto. 

The  long  occupancy  of  the  lots  and  improvement  there- 
of in  accordance  with  lines  and  corners  which  may  have 
been  marked  at  the  time  the  plat  was  filed  is  better  evi- 
dence that  these  are  correct  than  the  deduc- 
tions and  measurements  of  a  surveyor  regard- 
less of  his  competency .  and  experience.  See  Bevering  v. 
Smith,  121  Iowa,  607;  Seberg  v.  Bank,  141  Iowa,  99. 

The  court  rightly  held  the  evidence  insufficient  to 
establish  the  location  of  the  true  line  as  contended  by  de- 
fendant, and  its  decree,  permanently  enjoining  him  from 
encroaching  on  premises  occupied  by  plaintiff,  is — Affirmed. 

Evans,  J.,  took  no  part. 


Basnet  McCarnet,  by  L.  A.  Leclaibe,  his  next  friend, 
V.  Bettendorf  Axle  Company,  Appellant. 

Master  and  servant:    guarding  dangerous  machinery:  factory  act: 

1  CONSTRUCTION.  Where  specific  descriptions  in  a  statute  of  per- 
sons or  things  are  followed  by  general  words  not  so  specific,* 
the  latter  descriptions  are  to  be  construed  as  applicable  to  a 
class  of  persons  or  things  alike  or  similar  to  those  designated 
by  the  preceding  specific  descriptions;  unless  the  specific  words 
describe  things  of  different  classes,  or  include  all  things  in  their 
class,  or  an  application  of  the  rule  would  render  the  general 
words  meaningless.  The  factory  act  providing  that  "all  saws, 
planers,  cogs,  gearing,  belting,  shafting,  set  screws  and  machinery 
of  every  description  shall  be  properly  guarded,"  is  construed  as 
an  exception  to  the  general  rule,  in  that  the  specific  descriptions 
refer  to  machinery  or  parts  of  machinery  different  from  one 
another,  and  therefore  the  term  "machinery  of  every  descrip- 
tion" was  intended  to  comprehend  all  machines  of  a  character 
dangerous  to  employees  operating  them   without  proper  guards. 

Same.     Wherever   any   machine   is   shown   to  be   dangerous   to   em- 

2  ployees  when  operated  without  proper  guard,  the  requirement 
of  the  statute  to  guard  the  same  becomes  as  mandatory  as  if 
the   same  was  particularly  described   therein;   and  proof  of  its 
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operation  unguarded  makes  a  prima  facie  case  of  negligence.  In 
the  instant  case  the  evidence  is  held  to  show  a  traveling  crane 
is  such  a  machine  and  requires  guards. 

Same.     The  fact  that  machinery  is  located  some  distance  above  the 

3  floor  will  not  relieve  the  master  of  the  duty  of  properly  guarding 
it,  if  of  such  a  character  that  injury  to  employees  is  reasonably 
to  be  apprehended  when  required  to  work  about  it. 

Same:    contributory  negligence.    The  evidence  in  this  case  is  held 

4  insufficient  to  show  as  a  matter  of  law  that  plaintiff  was  guilty 
of  contributory  negligence  in  placing  his  hand  upon  the  track 
of  a  running  crane. 

Same:     safe  place  to  work:    submission  of  issue.    It  is  also  held 

5  that  the  evidence  was  sufficient  to  justify  a  finding  that  some 
provision  for  warning  plaintiff  of  the  approach  of  the  crane  was 
necessary  to  render  the  place  where  plaintiff  was  at  work  safe, 
and  hence  a  submission  of  the  employer's  negligence  in  this 
respect  was  proper. 

Appeal  from  Scott  District  Court. — Hon.  D.  V.  JaoisboKj 

Judge. 

Tuesday,  JuIte  25,  1912. 

Action  for  damages  resulted  in  judgment  against  the 
defendant,  from  which  it  appeals. — Affirmed. 

T.  A.  Murphy,  Cook  &  Balluff,  and  A.  0.  Sampson, 
for  appellant. 

Ely  &  Bush  for  appellee. 

Ladd,  J. — The  only  question  raised  on  this  appeal  is 
whether  the  evidence  was  such  as  to  justify  the  court  in 
submitting  the  case  to  the  jury  on  either  of  two  grounds 
of  negligence:  (1)  Was  the  defendant  negligent  in  operat- 
ing the  crane  without  guards,  fenders,  or  some  device  to 
give  warning  of  its  approach?  (2)  Was  it  negligent  in 
operating  said  crane  after  the  ordinary  hours  of  work 
without  notice  to  plaintiff  that  it  would  be  so  operated? 
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That  the  questions  involved  may  be  fully  understood, 
it  will  be  necessary  to  state  the  facts  fully. 

The  defendant  operates  a  factory  for  the  manufacture 
of  steel  cars.  To  move  these  and  other  heavy  material  from 
place  to  place  in  its  shop,  it  employs  three  electric  cranes. 
These  are  hung  on  wheels  which  move  on  tracks  which  are 
different  heights  and  extend  north  and  south.  They  hang 
betweeti  the  tracks  with  the  top  about  even  with  the  tops 
of  the  wheels,  and  the  operator  sits  therein  about  six  feet 
lower.  The  tracks  for  the  large  crane  are  twenty-four 
feet,  those  for  the  three-ton  crane  fourteen  feet  three  inches, 

and  those  for  the  riveter  crane  eleven  feet  inches 

above  the  floor,  and  all  rest  on  posts  or  timbers  attached 
to  the  main  post  supporting  the  building.  Starting  from 
the  south,  the  first  or  riveter  post  is  a  'T[)ox  set  in  the 
ground  and  fits  exactly  a  nine-inch  I-beam,  and  on  the 
beam  is  a  two  6x6  bolt  and  imbedded  in  concrete,  and  the 
beam  stands  a  foot  below  the  angles.  The  south  rail  of  the 
riveter  crane  track  is  supported  on  top  of  these  I-beams." 
The  next  or  the  post,  of  the  large  crane,  is  a  six-inch  by 
twelve-inch  timber,  eight  and  one-half  inches  north  of  the 
riveter  post  and  immediately  against  a  twelve-inch  by 
twelve-inch  post  supporting  the  building.  About  nine 
inches  from  the  top  of  the  riveter  post  is  a  block  between 
it  and  the  large  crane  post  A  bolt,  running  through  the 
three  posts  mentioned,  and  this  block,  holds  them  together, 
^orth  of  the  post  supporting  the  building  and  four  inches 
therefrom  is  a  six-inch  by  eight-inch  post  which  supports 
what  is  called  the  "three-ton  crane."  Between  these  posts 
and  the  tracts  are  I-beams,  that  on  which  the  large  crane 
moves  being  a  fifteen-inch,  on  which  the  three-ton  crano 
runs  a  twelve-inch,  and  on  which  the  riveter  crane  is 
operated  a  nine-inch,  I-beam.  From  the  large  crane  post,  and 
flush  with  its  south  side,  are  knee  braces  extending  from  a 
point  on  either  side  three  feet  five  and  three-quarter  inches 
higher  than  the  riveter  crane  track  up  to  the  track  on 
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which  the  large  crane  runs,  giving  it  longitudinal  stiffness. 
The  south  side  of  the  large  crane  post  is  eight  and  one- 
half  inches  north  from  the  center  of  the  riveter  crane  track. 
The  three-ton  crane  track  is. two  feet  ten  and  three-quarter 
inches  higher  and  three  feet  five  and  one-half  inches  north 
of  the  riveter  crane  track.  A  one  and  one-quarter-inch 
iron  air  pipe  extends  parallel  with  and  seven  and  three- 
quarter  inches  north  and  three-quarter  inch  above  the 
riveter  crane  track.  It  appears  that,  in  operating  one  of 
these  cranes,  one  employee  sat  in  and  directed  it,  while 
another  followed  on  the  floor  fastening  on  whatever  was  to 
be  moved,  and  when  properly  placed  unfastening  the  same. 
In  the  morning  of  the  day  on  which  plaintiff  was  injured, 
he  was  directed  by  the  shop  foreman  to  follow  the  large 
crane,  and  did  so  until  about  five  o'clock  p.  m. ;  it  being 
operated  in  moving  cars  under  frames  to  the  riveter  benches 
and  then  from  there  to  the  inspector's  or  painter's  benches 
about  twenty  feet  distant.  At  the  time  mentioned,  the 
crane  proceeded  to  straighten  up  some  car  under  frames 
which  had  tipped  over,  when  he  was  advised  by  the  fore- 
man that  he  would  have  to  work  till  a  quarter  to  eight 
o'clock  that  evening.  After  some  other  work,  by  direc- 
tion of  the  riveter,  he  attached  to  the  crane  the  riveter  which 
had  been  let  down  for  repairs,  and,  when  it  was  raised 
to  the  riveter  crane  tracks,  he  climbed  up  the  south  post 
to  the  south  traci:,  set  the  south  wheels  with  flange  in 
groove  thereon,  and  proceeded  to  the  north  rail  to  set 
the  other  side. 
He  testified: 

After  I  was  halfway  across,  I  looked  down  the  north 
hole  and  saw  this  sixty-foot  crane  standing  about  one 
hundred  feet  away  from  me.  There  was  nobody  in  the 
crane ;  nobody  around  it. .  When  these  cranes  are  being 
operated,  some  one  has  to  be  in  the  crane  to  operate  it. 
After  I  saw  this  crane,  I  turned  to  go  over  to  the  north 
girder  of  this  small  crane  there.  The  wheals  of  this  small 
crane  were  about  two  inches  away  from  the  rail.     In  order 
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to  get  them  in,  I  had  to  pull  it  like  that;  had  to  have  both 
wheels  straight.  There  was  an  eight-inch  I-beam  with  a 
four-inch  flange  to  stand  on  there  at  that  time.  There  was 
a  rail  in  the  center  of  this  I-beam.  In  order  to  pull  this 
wheel  over  into  the  groove,  I  had  to  take  hold  of  some- 
thing.' There  was  not  enough  to  stand  on  to  hold  me.  The 
only  thing  that  there  was  that  I  took  hold  of  was  this 
girder  or  rail  of  the  north  crane.  That  was  the  north  crane 
I  had  seen  standing  there  without  anybody  around  it  I 
took  hold  of  the  edge  of  the  rail  of  that  north  crane.  Then 
I  turned  around  and  started  to  pull  on  this  end  and  looked 
up  to  set  this  right.  I  could  not  hold  onto  the  girder  that 
I  took  hold  of  first.  I  could  not  hang  onto  the  girder  that 
this  rail  was  on.  There  was  not  anything  else  there  in. my 
reach  that  I  could  hang  onto  except  this  rail  on  this  north 
crane.  Then,  as  I  turned  around,  this  crane  passed  over 
my  hand.  It  did  not  make  any  noise;  I  didn't  hear  it 
until  it  went  over  me.  It  was  about  two  minutes  after  I 
had  seen  this  crane  standing  back  there  before  it  ran  onto 
my  hand. 

It  appeared  that  the  person  operating  the  large  crane 
did  so  on  signals  from  plaintiff  and  was  lifting  the  north 
wheels  of  the  riveter  crane  when  being  pulled  over,  and 
that  plaintiff  could  not  well  have  pushed  this  crane  instead 
of  pulling  it  to  the  north  in  order  to  set  the  wheels  on  the 
track.  The'  witness  testified  farther  that  he  was  not 
warned  that  the  three-ton  crane  would  be  moved  that  even- 
ing, and  that  he  was  not  aware  it  would,  but  supposed 
the  operator  had  quit  for  the  day;  that  he  did  not  know 
that  it  was  not  provided  with  a  brush  or  fender  in  front 
of  its  wheels  to  remove  everything  from  the  track  as  the 
crane  approached;  and  that  had  there  been,  and  his  hand 
had  been  removed  thereby,  he  could  have  saved  himself 
from  falling  by  the  use  of  his  other  hand.  And  quoting: 
^^hen  I  climbed  up  to  this  track,  I  was  doing  in  the 
usual  way  the  same  work  that  I  had  been  doing  all  day; 
that  is,  straightening  out  the  object  to  be  lowered  by  Hhe 
crane  and  being  ready  to  cast  off  the  fastenings  when  the 
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time  came.  I  had  to  climb  up  in  the  work  of  following 
tho  crane.  I  had  climbed  up  on  top  of  these  car  under- 
frames  also  about  ten  minutes  before  they  had  tipped  over. 
When  the  crane  was  doing  the  work,  it  required  some- 
body to  climb  up  and  get  hold  of  what  they  were  to  lift 
and  to  cast  off  from  it.  I  was  the  one  to  do  that.  So  this 
Matthews  was  calling  on  me  because  I  was  the  man  whose 
place  it  was  to  do  this  work." 

Plaintiff  was  twenty  years  of  age,  but  had  worked 
at  the  Joliet  Bridge  &  Iron  Company  heating  rivets  and 
where  hand  cranes  on  endless  chains  were  used,  after  which 
he  worked  "firing  a  boiler"  for  a  year.  Then  after  a  few 
months  he  was  engaged  by  the  Illinois  Steel  Company 
cutting  bolts.  For  another  company  he  bolted  pieces  to 
the  cars,  and  his  job  was  heating  rivets  which  were  carried 
where  required  by  a  hand  crane,  and  later  he  helped  fit, 
and  then  operated  the  air  hammer  which  riveted  the  cars. 
He  returned  to  the  Illinois  Steel  Company  for  a  time,  where 
he  seems  to  have  merely  carried  oil  for  the  engines.  This 
company  operated  cranes  like  those  of  defendant,  and  he 
was  shown  how  to  do  the  work  of  following  a  crane  by 
an  employee  of  the  latter  before  doing  so  alone. 

Another  witness,  Greenwell,  testified: 

I  know  what  appliances  that  are  practicable  are  used 
in  different  establishments  for  the  giving  of  warning  of 
the  approach  of  cranes  generally.  They  are  very  different. 
Where  a  wheel  is  hung  on  a  channel  iron,  if  the  channel 
iron  extends  beyond  the  wheel,  there  is  usually  a  brush  or 
broom  intended  for  keeping  anything  off  the  rail.  The 
distance  in  front  of  the  wheel  varies.  Sometimes  it  ,is 
six,  eight  or  ten  inches  past  the  wheel ;  they  are  constructed 
so  different.  If  the  wheel  was  an  eighteen  or  twenty  inch 
wheel,  the  brush  would  project  about  fifteen  to-  eighteen 
inches.  The  effect  of  such  a  brush  is  that  it  would  shove 
anything  off  the  track.  It  is  a  practical  device  in 
general  use.  There  is  another  construction  where  two  fingers 
are  bolted  to  the  channel  iron  and  extend  out  from  eighteen 
to  twenty  inches  with  that  brush  or  sweeper.     Mostly  all 
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cranes,  or  all  firms  that  build  cranes,  they  use  a  clamp 
so  that,  in  case  a  wire  was  broke,  or  repairing  the  track, 
the  track  ain't  safe  to  run  on,  they  block  a  clamp  rigkt  onto 
the  rail  so  it  will  stop  the  crane  there.  That  is  to  prevent 
it  going  any  farther  up  than  the  block.  Such  a  device  as 
this  is  in  general  use  for  the  purpose  of  stopping  the  crane 
if  for  any  reason  you  did  not  want  it  to  go  any  farther 
than  a  certain  point.  Such  device  is  practicable  for  the 
protection  of  any  one  that  is  going  upon  the  track  of  the 
crane,  but  they  do  not  generally  use  it.  There  is  no  warn- 
ing or  signaling  practicable  and  in  general  use  as  to  the 
approach  of  a  crane  anywhere  I  know  of  except  hollering, 
giving  signals.  In  the  large*  locomotive  works,  they  use 
a  whistle  signal  for  handling  the  crane;  that  is,  in  giving 
warning  of  the  approach  of  the  crane. 

One  Kay,  who  operated  the  three-ton  crane  at  the  time 
of  the  injury,  testified  that  he  had  done  so  for  about  three 
weeks ;  that  the  time  in  question  was  the  only  occasion  when 
he  was  required  to  work  over  time;  that  at  5:45  o'clock 
he  left  the  crane  for  the  ground,  but  shortly  afterwards, 
as  directed,  went  into  the  crane  and  moved  it  about  one 
hundred  or  one  hundred  and  fifty  feet  to  get  end  sills; 
that  he  was  not  instructed  to  keep  a  lookout  for  any  one 
on  the  track,  and  from  his  position  could  not  see  anything 
on  the  rails  unless  he  especially  looked  for  it;  that  the 
crane  was  not  equipped  with  brush  or  fender,  and  he  did 
not  know  of  passing  over  plaintiff's  hand  until  after  the 
injury. 

I.  The  court  stated  the  first  ground  of  negligence  as 
an  issue,  and  in  the  fifth  instruction  propounded  the  ques- 
tion: "Did  the  defendant  company  operate  an  electric 
three-ton  crane  after  regular  work  hours  on  or  about 
August  3,  1909,  unguarded  and  unprovided  with  fenders 
or  other  device  for  giving  warning  of  its  approach,  and  fail 
to  take  any  steps  to  protect  persons  endangered  thereby 
while  doing  the  work  in  which  plaintiff  was  engaged  when 
injured,  and,  if  so,  did  such  action  constitute  negligence 
imder  the  law?"    This  was  followed  by  the  ordinary  defini- 
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tion  of  negligence,  and,  in  the  next  instruction,  the  law  of 
master  and  servant  was  expounded,  but  the  statute  con- 
cerning safety  appliances  was  not  alluded  to,  nor  was  the 
jury  informed  what  bearing  an  answer  to  the  question  might 
have.  From  the  statement  of  the  issues  in  connection  with 
the  above  instruction,  the  jury  might  very  well  have  con- 
cluded that  the  issue  was  for  their  consideration,  although 
paragraph  7  of  the  charge  seems  to  have  excluded  every 
ground  of  negligence  not  referred  to  therein.  The  parties 
have  fully  argued  whether  the  situation  was  such  that  the 
crane  was  required  by  the  statute  to  be  guarded,  and,  though 
appellee  contends  that  the  issue  was  not  submitted,  the 
question  may  as  well  be  disposed  of.  The  statute  (section 
4999-a2',  Code  Supplement)  declares  that:  "It  shall  be  the 
duty  of  the  owner,  agent,  superintendent  or  other  person 
having  charge  of  any  manufacturing  or  other  establish- 
ment where  machinery  is  used,  to  furnish  and  supply  or 
cause-  to  be  furnished  and  supplied  therein,  belt  shifters 
or  other  safe  mechanical  contrivances  for  the  purpose  of 
throwing  belts  on  and  off  pulleys,  and  wherever  possible, 
machinery  therein  shall  be  provided  with  loose  pulleys; 
all  saws,  planers,  cogs,  gearing,  belting,  shafting,  set  screws 
and  machinery  of  every  description  therein  shall  be  properly 
guarded." 

Appellant  first  contends  that  a  traveling  crane  is  not 
a  machine  siich  as  contemplated  by  statute,  for  that  it  is 

not  of  the  kind  specifically  enumerated  there- 

I.  Master  and  •  —-,  .     •      ai     ^    •  ^       •  ai 

servant:  m.     The  argument  is  that  in  construing  the 

guarding  dan-  ^  «  a  ii  i 

B«rou8  ma-^       scntcnce,  .All   saws,   planers,   cogs,   gearing, 
c2Ztr*uction       belting,   shafting,   set  screws   and  machinery 

of  every  description  therein  shall  be  properly 
guarded,"  the  doctrine  of  ejusdem  generis  should  be  applied. 
Where  words  of  a  particular  or  specific  description 
in  a  statute  are  followed  by  general  words  which  are  not 
so  specific  or  limited,  the  latter,  according  to  this  doctrine, 
are  to  be  construed  as  applicable  to  persons  or  thing*  of 
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kind  or  class  alike,  or  similar  to  those  designated  by  the  pre- 
ceding particular  or  specific  words,  unless  another  inten- 
tion is  manifest.  It  usually  restricts  an  expression  in  the 
statute  such  as  "all  others"  or  "any  others"  to  persons  or 
things  of  the  same  kind  or  class  of  those  previously  partic- 
ularly designated,  for  the  reason  that  this  seems  necessary 
to  explain  the  use  of  both  the  general  and  the  particular 
words.  Otherwise,  the  particular  words  might  as  well  have 
been  omitted,  as  these  are  included  in  the  general;  but, 
if  the  general  be  restricted  to  the  same  kind,  then  all  are 
given  effect  The  mere  statement  of  the  rule,  however, 
indicates  that  it  is  subject  to  exceptions,  as  where  the  par- 
ticular words  are  of  things  entirely  different  from  one  an- 
other and  are  of  a  different  kind  or  class,  or  where  the 
particular  words  include  all  of  a  kind  or  class.  The  doctrine 
is  resorted  to  only  as  an  aid  to  ascertaining  the  legislative 
intent,  and  must  give  way  when  its  application  would  have 
the  effect  of  rendering  words  or  language  employed  in  a 
statute  meaningless  which  but  for  it  might  be  accorded* 
significance.  McReynolds  v.  People,  230  111.  628  (82  N. 
E;  945) ;  Brovm  v.  Corbin,  40  Minn.  508  (42  N.  W.  481). 
Sutherland,  in  his  work  on  Statutory  Construction,  observes 
that,  "when  the  result  of  thus  restricting  general  words 
would  be  that  they  would  have  no  effect  at  all,  they  must 
be  extended  to  things  superior  in  quality  to  those 
enumerated."  And  further:  "The  restrictions  of  general 
words  to  things  ejusdem  generis  must  not  be  carried  to 
such  an  excess  as  to  deprive  them  of  all  meaning.  The 
enumeration  of  particular  things  is  sometimes  so  complete 
and  exhaustive  as  to  leave  nothing  which  can  be  called 
ejusdem  generis.  If  the  particular  words  exhaust  a  whole 
genus,  the  general  words  must  refer  to  some  larger  class." 
Sections  278,  279.  Other  canons  of  construction  are  equal- 
ly potent,  and  among  these  that  the  construction  of  a 
statute  should  be  such  as  to  give  effect  to  the  legislative 
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intent,  and  all  words  employed  should  be  given  their  full 
meaning  unless  restricted  by  the  context. 

As  said  in  National  Bank  of  Commerce  v.  Estate  of 
Bipley,  161  Mo.  132  (61  S.  W.  588),  with  reference  to 
the  doctrine  of  ejusdem  generis: 

This  is  only  a  rule  of  construction  to  aid  us  in  arriving 
at  the  real  legislative  intent.  It  is  not  a  cast-iron  rule. 
It  does  not  override  all  other  rules  of.  construction,  and  it 
is  never  applied  to  defeat  the  real  purpose  of  the  statute, 
as  that  purpose  may  be  gathered  from  the  whole  instru- 
ment. It  is  a  corollary  to  the  first  proposition  above 
stated;  that  the  statute  must  be  construed  to  give  effect  to 
all  its  words.  The  rule  itself  must  not  be  so  construed  as 
to  defeat  that  purpose.  While  it  is  aimed  to  preserve  a 
meaning  for  the  particular  words,  it  is  not  intended  to 
render  meaningless  the  general  words.  Therefore,  where 
the  particular  words  exhaust  the  class,  the  general  words 
must  be  construed  as  embracing  something  outside  of  that 
class.  If  the  particular  words  exhaust  the  genus,  there 
is  nothing  ejusdem  generis  left;  and  in  such  case  we  must 
give  the  general  words  a  meaning  outside  of  the  class  in- 
dicated by  the  particular  words,  or  we  must  say  that  they 
are  meaningless,*  and  thereby  sacrifice  the  general  to  pre- 
serve the  particular  words.  In  that  case,  the  rule  would 
defeat  its  own  purpose.  (See,  also,  Gillock  v.  People, 
171  111.  307  (49  N.  E.  712). 

It  seems  all  but  needless  to  point  out  that  "saws''  do 
not  resemble  'Tbelting,"  and  "cogs"  can  hardly  be  classed 
with  "planers."  Nor  are  "set  screws"  likely  to  be  mistaken 
for  "gearing."  The  particular  things  enumerated  in  our 
statute  are  of  entirely  different  kinds  or  classes,  and  the 
general  words  might  consistently  be  construed  as  adding 
another  kind  or  class  to  those  previously  mentioned.  More- 
over, each  particular  word  is  so  mentioned  as  to  include  all 
of  the  kind  or  class.  Not  merely  "saws,"  but  "all  saws," 
are  to  be  "properly  guarded,"  and  so  as  to  "planers,  cogs, 
gearing,  belting,  shafting,  set  screws."  The  several  subjects 
are  exhausted  so  that^  if  "machinery  of  every  description" 
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were  to  be  restricted  to  that  of  the  kind  previously 
enumerated,  these  words  would  add  nothing  and  would  be 
meaningless.  This  was  recognized  in  TJ.  S,  Cement  Co,  v. 
Cooper,  172  Ind.  599  (88  N.  E.  69),  in  construing  a 
statute  like  ours,  save  "vats,  pans"  are  included  in  the 
enumeration,  where  receding  from  the  holding  in  La  Porte 
Carriage  Co.  v.  Sullender,  165  Ind.  290  (75  N.  E.  277), 
the  court  said:  "If  all  vats,  all  saws,  all  planers,  etc.,  shall 
be  properly  guarded,  that  is  the  end  of  it.  All  vats,  all 
planers,  etc.,  mean  vats  and  planers  of  every  description 
that  may  be  properly  classified  as  such.  The  term  ^all' 
qualifies  each  class  or  genus  of  things  here  specified,  and 
we  necessarily  must  imply  that  nothing  remains  of  either 
class  ejusdem  generis  for  the  general  words  of  the  phrase 
to  embrace." 

The  rule  was  lucidly  stated  in  Ward  v.  National  Lurrir 
her  Co.,  54  Wash.  304  (103  Pac.  1),  though  the  statute 
of  the  state  of  Washington  is  more  specific  than  that  of 
Indiana  or  of  this  state.  The  complainant's  left  hand  was 
caught  between  a  grease  cut  and  a  friction  wheel  and  torn 
off.  The  court,  after  quoting  the  statute  providing  "for 
reasonable  safeguards  for  all  vats,  pans,  trimmers,  cut-off, 
gang  edger,  and  other  saws,  planers,  cogs,  gearings,  belting, 
shafting,  coupling,  set  screws,  live  rollers,  conveyors,  mangles 
•in  laundries,  and  machinery  of  other  and  similar  descrip- 
tion"   (Laws   1905,  c.   84,  section  1).     Proceeding: 

The  appellant  invokes  the  rule  of  ejusdem  generis,  and 
insists  that  the  friction  wheel,  not  being  specified* in  the 
factory  act,  and  not  being  the  same  kind  or  genus  as  any 
of  the  machinery  specially  mentioned,  does  not  fall  imder 
the  head  of  machinery  of  other  or  similar  description,  and 
that  therefore  the  assumption  of  risk  attaches  in  this  kind 
of  a  case.  Considering  the  whole  scope  of  the  factory  act 
and  the  evident  intention  of  the  Legislature,  we  are  unable 
to  reach  the  conclusion  contended  for  by  the  appellant. 
There  is  no  doubt  that  the  general  rule  is  that  the  general 
word  must  take  its  meaning  and  be  presumed  to  embrace 
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only  things  or  persons  of  the  kind  designated  in  the 
specific  words ;  but,  as  said  in  26  Am.  &  Eng.  Ency.  Law, 
page  610,  the  object  of  the  rule  in  question  being  not  to 
defeat,  but  to  ascertain  and  effectuate,  the  legislative  intent, 
it  will  not  be  applied  where  the  application  would  be  in 
the  face  of  the  evident  meaning  of  the  framers  of  the 
law.  In  other  words,  the  maxim  has  no  application  where 
there  is  no  room  for  construction,  but  only  when  the  mean- 
ing  is  not  apparent  from  the  language  itself. 

And  it  is  also  said:  "K"or  does  the  rule  obtain  where 
the  specific  words  signify  subjects  greatly  different  from  one 
another,  for  here  the  general  expression  might  very  con- 
sistently^ add  one  more  variety;  in  such  case  the  general 
term  must  receive  its  natural  and  wide  meaning."  This 
is  peculiarly  the  case  under  our  statute,  where  the  specific 
words  signify  subjects  greatly  different  from  one  another, 
vats,  pans,  trimmers,  cut-off,  gaing  edger,  and  other  saws, 
planers,  cogs,  gearings,  belting,  shafting,  coupling,  set 
screws,  live  rollers,  conveyors,  mangles  in  laundries,  etc*; 
all,  or  nearly  all,  being  machinery  or  parts  of  machinery 
of  different  character.  We  think,  in  the  face  of  the  statute, 
it  would  be  doing  violence  to  the  evident  intention  of  the 
Legislature  to  hold  that  the  duty  to  guard  the  machinery 
in  question  was  not  imposed  upon  the  mill-owner,  and  the 
testimony  is  undisputed  that  the  machine  could  have  been 
guarded  without  affecting  the  efficiency  of  its  operation* 

Enough  has  been  said  to  indicate  the  reasons  for  our 
conclusion  that  the  clause  "machinery  of  every  description" 
should  not  be  restricted  to  the  kinds  or  class  particularly 
mentioned,  but  given  the  broad  construction,  evidently  in- 
tended by  the  Legislature,  as  meaning  all  machines  of  a 
character  dangerous  to  employees  operating  them  or  work- 
ing in  their  vicinity.  Machines  or  parts  likely,  if  un- 
guarded, to  injure  those  operating  or  coming  in  contact 
with  them,  are  particularly  mentioned  and  directed  to  be 
"properly  guarded,"  and  by  "machinery  of  every  descrip- 
tion"   the    Legislature    undoubtedly    intended    machinery 
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not  specifically  enumerated,  but  which  might  reasonably 
be  anticipated  to  cause  injury  unless  provided  with  ap- 
propriate guards.  See  Kimtnerle  v.  Dvbuque  Altar  Mfg. 
Co.,  154  Iowa,  42. 

As  every  one  knows,  a  large  percentage  of  machinery 
requires  no  shield  against  danger  to  workmen  operating  or 
near  it,  and  this,  as  plainly  appears  from  the  statute  when 

construed  as  a  whole,  was  not  contemplated 
by  the  Legislature.  When  a  machine,  or 
machinery,  however,  is  proven  to  be  of  a  character  such 
that  injury  therefrom  to  employees  operating  or  near  it  is 
reasonably  jto  be  apprehended,  then  the  statute  exacting 
proper  guards  is  as  man4atory  as  though  it  had  been  par- 
ticularly mentioned  therein. 

This  necessarily  results  from  the  language  of  the 
statute,  which  is  fairly  susceptible  of  no  other  construo- 
tion  and*  proof  that  machinery  is  of  the  kind  mentioned  and 
is  unguarded  makes  out  a  prima  facie  case  of  negligence. 
Stephenson  v.  Brich  &  Tile  Co.,  151  Iowa,  571;  U.  8. 
Cement  Co.  v.  Cooper,  supra. 

Manifestly,  it  was  impracticable,  if  not  impossible, 
for  the  Legislature  to  have  enumerated  all  machinery  which 
it  intended  to  compel  those  operating  factories  to  guard. 
Moreover,  new  machines  are  being  almost  daily  added  to 
those  employed  in  producing  an  infinite  variety  of  results. 
"The  tenn  machine  includes  every  mechanical  device  or 
combination  of  mechanical  powers  and  devices  to  perform 
some  function  to  produce  a  certain  effect  or  result."  Com- 
ing V.  Burden,  56  U.  S.  252  (14  L.  Ed.  683) ;  Westing- 
house  V.  Boy  den  Power  Brake  Co.,  170  U.  S.  537  (18  Sup. 
Ct,  707,  42  L.  Ed.  1136).  It  has  also  been  defined  as 
*'an  instrument  composed  of  one  or  more  of  the  mechanical 
powers  and  capable  when  set  in  motion  of  producing  by  its 
operation  certain  predetermined  physical  effects."  Frederick 
R.  Stems  &  Co.  v.  Russell,  85  Fed.  218  (29  C.  C.  A.  121). 
Under  these  definitions,  there  can  be  no  doubt  that  the 
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traveling  crane  is  a  machine,  and  the  evidence  was  such 
that  the  jury  should  have  found,  as  they  did,  that  it  is  such 
a  one  as  that  injury  is  reasonably  to  be  apprehended  there- 
from to  those  "working  in  its  vicinity  unless  it  be  provided 
with  proper  guards.  Concerning  the  nature  of  these  guards 
and  feasibility  of  their  use,  there  was  no  dispute. 

But  the  crane  was  operated  about  fourteen  feet  above 
the  floor.  Was  its  location. such  as  to  relieve  the  defendant 
from  the  duty  of  providing  it  with  proper  guards?     It 

will  be  observed  that  the  matter  of  location 
is  not  alluded  to  in  the  statute,  for  the  very 
manifest  reason  that  scarcely  any  machinery  in  a  factory 
does  not  at  times  require  attention  and  handling.  The 
Wisconsin  statute  exacts  that  the  machinery  be  "securely 
guarded  or  fenced,"  only  when  so  located  as  to  be  dan- 
gerous to  employees  in  the  discharge  of  their  duty,"  and 
decisions  of  that  state  are  perhaps  explainable  because  of 
this  language.  West  v.  Mitt  Co.,  144  Wis.  106  (128  K  W. 
992);  Willette  v.  Paper  Co.,  145  Wis.  537  (130  N.  W. 
853). 

In  Dillon  V.  National  Coal  Tar  Co.,  181  N.  Y.  215 
(73  N.  E.  978),  a  shaft  fourteen  or  fifteen  feet  high  was 
held  to  be  too  high  to  be  within  the  factory  act,  relying 
on  Glen  Falls  P.  C.  Co.  v.  Travelers'  Ins.  Co.,  102  K  Y. 
399  (56  If.  E.  897),  where  the  facts  were  that  a  revolving 
shaft  extended  through  the  building,  fifteen  or  eighteen 
feet  from  the  floor,  at  the  end  of  which  there  was  a  collar 
to  prevent  an  end  thrust.  This  collar  was  fastened  to  the 
shaft  by  a  set  screw  which  projected  about  five-eighths  of 
an  inch  from  the  collar  and  was  immediately  joining  the 
bearing  upon  which  the  shaft  revolved.  Upon  this  bearing 
was  constructed  a  small  platform  which  was  reached  by  a 
ladder,  which  was  used  only  for  the  purpose  of  reaching 
the  platform  when  necessary  to  oil  the  bearing.  Jasmine 
ascended  the  ladder  to  the  platform,  as  was  his  duty,  and 
undertook  to  oil  the  shafting  at  the  point  of  the  bearing, 
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when  his  sleeve  was  caught  by  the  set  screw,  and  he  was 
twisted  around  the  shafting  to  his  injury.  The  statute  of 
New  York,  in  requiring  set  screws  to^be  properly  guarded, 
is  in  the  language  of  that  of  this  state,  and,  in  declaring 
that  the  jury  might  have  found  that  the  set  screw  was 
properly  guarded,  the  court  said: 

The  manifest  purpose  of  the  enactment  was  doubtless 
to  give  more  force  to  the  existing  rule  that  masters  should* 
afford  a  reasonably  safe  place  in  which  their  servants  are 
called  upon  to  work.  We  think,  however,  that  the  Legis- 
lature could  not  have  intended  that  every  piece  of  machinery 
in  a  large  building  should  be  covered  or  guarded.  This 
would  be  impracticable.  What  evidently  was  intended  was 
that  those  parts  of  the  machinery  which  were  dangerous 
to  the  servants  whose  duty  required  them  to  work  in  its 
immediate  vicinity  should  be  properly  guarded,  so  as  to 
minimize,  as  far  as  practicable,  the  dangers  attending  their 
labors.  Human  foresight  is  limited,  and  masters  are  not 
called  upon  to  guard  against  every  possible  danger.  They 
are  required  only  to  guard  against  such  dangers  as  would 
occur  to  a  reasonably  prudent  man  as  •  liable  to  happen. 
Cobb  V.  Welcher,  75  Hun,  283  (26  K  Y.  Supp.  1068).  In 
this  case,  as  we  have  seen,  the  shafting  was  located  from 
fifteen  to  eighteen  feet  above  the  floor  of  the  factory,  and 
the  collar  containing  the  offfending  screw  was  at  one  end  of 
the  building  high  above  and  out  of  reach  of  the  servants 
who  were  engaged  in  operating  the  machinery  below.  It 
could  only  be  approached  by  a  ladder,  and  the  only  necessity 
of  approaching  it  at  all  was  for  the  purpose  of  oiling  the 
bearing  under  the  shafting.  It  does  not  appear  that  any 
accident  of  this  character  had  ever  happened  before  at  this 
bearing,  or  that  it  had  ever  occurred  to  any  of  the  persons 
operating  the  factory  that  such  an  accident  was  possible 
or  liable  to  occur.  The  statute  does  not  attempt  to  specify 
how  machinery  shall  be  guarded  otherwise  than  as  'properly 
guarded.'  The  necessity  for  the  guard,  and  the  character 
and  description  of  the  guard,  must,  of.  necessity,  depend 
upon  the  situation,  nature,  and  dangerous  character  of  the 
machinery,  and  in  each  case  becomes  a  question  of  fact. 
We  think,  under  the  evidence  in  this  case,  a  question  of 
fact  was  presented  for  the  determination  of  the  trial  court| 
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and  that  it  could  not  be  held,  as  a  matter  of  law,  that 
the  screw  in  question  was  not  properly  guarded. 

The  opinion  proceeds  as  though  the  statute  did  not 
exist,  but  the  conclusion  as  announced,  though  not  so  con- 
strued in  Dillon  v.  National  Coal  Tar  Co.,  supra,  is  not 
unreasonable  for  the  issue  as  to  whether  the  location'  was 
a  proper  guard  might  well,  under  different  circumstances, 
have  been  thought  appropriate  for  a  jury. 

But  the  set  screw  was  without  guard,  save  that  of 
location,  and  the  performance  of  the  duty  of  the  employee, 
regardless  of  the  location,  exposed  him  to  the  particular 
peril  against  which  the  statute  must  have  been  designed 
to  afford  protection.  As  observed  by  the  court,  the  inten- 
tion of  the  lawmakers  was  not  that  every  piece  of  machinery 
be  guarded;  but  there  is  no  room  to  doubt  that  such  was 
the  intention  with  respect  to  every  piece  enumerated  in 
the  statute.  !N'or  has  the  Legislature  designated  the  loca- 
tion at  which  a  piece  of  machinery  shall  be  placed  in 
order  to  be  within  the  statutory  language,  and  there  is  no 
ground  for  saying  that,  where  employees  in  the  perfonri- 
ance  of  their  duties  are  exposed  to  the  danger  of  being 
injured  thereby,  the  proprietor  shall  be  excusable  for  not 
providing  proper  guard  whatever  the  location.  This  statute 
was  not  enacted  merely  as  an  expression  of  the  common 
law,  but  as  something  in  addition  thereto,  and  to  compel  the 
proprietors  of  shops  and  factories  to  exercise  something  of 
that  foresight  and  sagacity  in  the  pmtection  of  their  em- 
ployees from  injury  which  is  habitually  practiced  in  the 
achievement  of  business  success.  This  subject  in  connection 
with  the  Dillon  opinion  was  considered  in  Casper  v.  Lewin, 
82  Kan.  604  (109  Pac.  657)  where  the  court,  speaking 
through  Burch,  J.,  said: 

Taking  up  the  argument  of  this  opinion  step  by  step, 

it  may  be  ol»erved    that  it  proceeds   upon   precisely  the 

same  lines  as  if  the  statute  did  not  exist.     The  practicability 

of  safeguards  for  dangerous  machinery  does  not  depend  on 
Vol.  156  Ia.— 28. 
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the  size  of  the  factory  or  the  number  of  pieces  of  machinery 
inside  of  it,  but  upon  the  nature  of  each  machine.  The 
question  is:  Is  the  machine  or  appliance  of  such  nature 
that  it  is  practicable  to  deprive  it  of  its  homicidal  attributes 
and  not  destroy  its  usefulness?  If  so,  it  ought  to  be 
guarded,  and  all  such  pieces  ought  to  be  guarded,  although 
a  great  many  are  assembled  in  one  large  building.  The 
shaft  bearing  had  to  be  oiled  just  as  the  crusher  had  to  be 
operated,  and  the  ladder  and  platform  were  provided  for 
the  purpose  of  conducting  the  oiler  to  the  necessary  place. 
The  oiler  was  obliged  to  do  the  work  of  oiling  the  bearing 
in  the  immediate  vicinity'  of  the  set  screw  in  the  revolv- 
ing shaft,  l^he  statute  named  set  screws  and  shafting  as 
appliances  to  be  properly  guarded  so  as  to  minimize  the 
danger  attending  the  labor  of  the  oiler  while  at  work  in 
their  immediate  vicinity.  It  did  not  require  superhuman 
powers,  and  would  not  have  caused  brain  fag  to  foresee  that 
a  set  screw  projecting  from  a  revolving  shaft  threatens 
danger  to  an  employee  obliged  to  work  immediately  ad- 
joining them.  The  Legislature  had  that  much  pre-vision. 
That  body  put  set  screws  and  shafting  in  the  category  of 
dangerous  devices  to  be  properly  guarded  when  in  proximity 
to  places  where  labor  must  be  performed,  and  thereby  estab- 
lished the  measure  of  prudence  to  be  exercised.  The  loca- 
tion of  the  shafting  had  nothing  to  do  with  the  case.  It 
made  no  difference  whether  the  shafting  were  brought  down 
to  the  floor,  or  the  floor  were  taken  up  to  the  shafting  by 
means  of  the  ladder  and  platform.  Of  course,  the  shafting 
was  out  of  reach  of  persons  operating  machinery  on  the 
floor  and  who  had  no  business  with  it;  but  it  was  not  out 
of  reach  of  the  oiler,  who  did  have  regular  business  with 
it.  Since  it  was  imperative  that  the  set  screw  in  the  shaft- 
ing should  be  approached,  it  was  immaterial  whether  it  were 
approached  on  a  platform  reached  by  a  ladder  or  on  the 
floor  level.  True,  the  only  necessity  for  approaching  the 
dangerous  appliance  was  to  oil  the  bearing;  but  that  was  a 
necessity  just  as  much  as  attending  to  the  crusher  below, 
and,  whenever  the  operation  was  performed,  it  was  attended 
with  danger.  It  is  indeed  true  that  a  human  being  must 
be  mangled  before  it  occurs  to  some  factory  owners  that  a 
set  screw  in  a  rapidly  revolving  shaft  is  dangerous  to  the 
person  who  must  work  near  it,  and  that  is  the  reason  why 
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the  statute  required  it  to  be  guarded.  There  was  no  dispute 
about  the  situation,  nature,  and  dangerous  character  of  the 
set  screw.  No  attempt  was  made  to  meet  the  peremptory 
terms  of  the  statute  and  provide  a  guard  for  it.  That  it 
was  plaintiff's  duty  to  bring  himself  in  proximity  to  it  was 
not  questioned;  consequently,  there  was  nothing  left  but 
to  declare  that  a  statutory  duty  had  been  violated.  No 
reasons  other  than  those  considered  having  been  stated  in 
support  of  the  decision,  this  court  is  unable  to  follow  it. 

The  traveling  crane  was  far  above  the  floor,  but  this 
alone  did  not  obviate  the  necessity  of  proper  guards.  If 
its  location  was  such  as  in  itself  to  shield  it  from  injuring 
those  employed  in  the  shop,  this  would  suffice.  But  this 
is  not  necessarily  so  when  the  workman's  duty  in  the  course 
of  his  employment  takes  him  within  the  danger  zone,  and 
this  was  reasonably  to  be  expected  in  equipping  the  shop 
with  the  crane.  The  safety  appliances  are  exacted  by  the 
statute  quite  as  much  for  the  protection  of  the  oiler  or 
repairer,  who  in  mending  other  machinery  occasionally  is 
exposed  to  the  dangers  of  coming  in  contact  with  machinery 
as  those  who  operate  or  constantly  work  about  it.  The  law 
does  not  discriminate  between  different  employees  or  classes 
of  employees,  and  if  the  proprietor  of  shop  or  factory 
would  economize  by  omitting  guards  when  the  machine  or 
parts  of  it,  though  seldom  approached,  are  such  that  these 
are  exacted  by  the  statute,  he  must  either  stop  the  machinery 
when  employees  are  exposed  thereto,  or  provide  adequate 
warning  to  these  of  the  peculiar  danger  involved  if  he  will 
shield  himself  from  consequences  in ,  the  way  of  damages. 

As  said  in  Casper  v.  Lewin,  supra: 

It  may  be  conceded  that  one  way  of  preventing  injury 
from  shafting,  set  screws,  and  other  appliances  is  to  locate 
them  out  of  reach.  But  they  are  not  out  of  reach  whenever 
a  workman's  duty  in  the  course  of  his  employmient  takes 
him  to  them.  Whenever  such  an  occasion  arises,  the  statu- 
tory duty  to  interpose  safeguards  between  the  workman 
and  danger  arises.     Dillon  was  obliged  to  work  where  un- 
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guarded  shafting  in  motion  would  seize  his  clothing.  The 
Legislature  had  his  situation  in  mind  when  the  statute 
was  framed.  The  foreman  had  the  choice  of  stopping  the 
machinery  or  running  the  risk  of  inflicting  a  personal  in- 
jury in  violation  of  law.  He  chose  the  latter  course,  the 
result  followed  which  the  Legislature  had  foreseen  and  had 
tried  to  circumvent,  and  the  injured  man  ought  to  have 
recovered. 

Such  machinery  by  virtue  of  the  statute,  when  not 
properly  guarded  and  in  operation,  is  unsafe  to  those  whose 
duties  bring  them  within  the  zone  of  danger,  whether  this 
be  on  the  floor  or  many  feet  above  it,  and  when  employees 
are  required,  in  the  performance  of  their  duties,  to  work 
above  the  floor  in  the  proximity  of  machinery  which  but 
for  its  elevation  must  have  been  guarded,  it  is  the  master's 
duty  to  take  all  necessary  precautions  for  their  protection 
in  rendering  the  place  at  which  they  are  engaged  reason- 
ably safe. 

Reverting  to  the  statement  of  facts,  it  will  be  recalled 
that  Kay,  who  was  in  charge  of  the  three-ton  crane,  was 
not  negligent.  He  was  not  aware  that  any  one  was  working 
near  the  track  over  which  it  moved  and  had  not  been 
directed  to  keep  a  lookout  which  ordinarily  was  unnecessary, 
and  he  could  not  well  have  noticed  plaintiff  from  his  location 
when  operating  it 

TSoT  can  it  be  said  that  plaintiff  was  at  fault  in  taking 
hold  of  the  track  in  order  to  pull  the  riveter  crane  over  so 
the  wheels  would  rest  on  its  track.     True,  he  might  have 

stood  with  his  face  toward  the  three-ton  crane, 
contributory       aud   iu  that  situatiou  would   have   observed 

its  approach,  or  he  might  have  caused  the 
large  crane  to  move  the  riveter  crane  opposite  the  post  and 
could  have  seized  it  in  order  to  pull  the  latter  over,  but 
he  saw  the  three-ton  crane  with  no  one  in  or  near  it,  and, 
as  the  time  was  after  working  hours,  he  quite  naturally 
supposed  it  was  stationary  and  danger  was  not  to  be  ap- 


Sept.  1912]  McCarney  v.   Bettendobf  Axle   Co.     437 

prehended  therefrom.  In  proceeding  on  this  theory,  he  can 
not  be  said  as  a  matter  of -law  to  have  been  negligent,  and 
might  have  been  found  to  have  been  performing  the  duty 
required  of  him  in  the  manner  which  might  reasonably  have 
been  anticipated  by  defendant 

If  he  was  not,  then  the  injury  must  be  regarded  as 

purely   accidental,   or   caused   by  negligence   in  failing  to 

warn  him  of  the   approach  of  the  three-ton  crane  or  in 

Samb-  safe        Ordering  him  into  a  dangerous  place  in  which 

sSbmiSioI?'^^*    to  work.     But  the  place  was  dangeit)U3  only 

of  issue.  because  of  movement  of  the  unguarded  crane, 

and  for  this  reason  all  necessary  to  render  it  reasonably 

safe  was  timely  warning  of  its  approach.    In  other  words, 

to  render  the  place  reasonably  safe,  provision  for  warning 

of  the  anproach  of  the  crane  might  have  been  found  to  have 

been  essential^  and,  if  so,  its  omission  constituted  negligence. 

The  seventh  instruction  was  in  accord  with  this  conclusion, 

the  court  saying: 

Was  it  negligence  on  the  part  of  the-  defendiint  to 
operate  such  an  electric  crane  as  the  three-ton  crane  in  ques- 
tion after  regular  work  hours,  without  any  warning  or  in- 
struction to  the  plaintiff  in  reference  thereto  ?  The  answer 
to  this  question  depends  upon  whether  or  not  the  defendant 
in  the  exercise  of  ordinary  care  should  have  reasonably 
apprehended  tbat  the  plaintiff,  engaged  in  the  performance 
of  his  duty  on  or  about  the  riveting  crane  and  exercising 
ordinary  care  for  his  own  safety,  would  be  endangered  by 
siich  operation  of  the  said  three-ton  crane.  Unless  you  find 
that  the  defenidant  should  reasonably  have  apprehended  such 
danger  to  the  plaintiff  or  other  workmen  similarly  employed, 
you  can  not  find  it  negligent,  and  the  plaintiff  can  not  re- 
cover. 

In  Michael  v.  Roanoke  Mach.  Works,  90  Va.  492  (19 
S.  E.  261,  44  Am.  St.  Rep.  927),  an  employee  was  directed 
to  empty  certain  oil  pans  fixed  under  a  shafting  about  two 
and  one-balf  feet  below  the  track  of  a  crane  some  twenty- 
five  feet  above  the  floor.     To  do  this  "he  had  to  sit  down 
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on  the  wall  with  his  feet  and  legs  hanging  over  the  side  of 
ity  then  hang  his  right  arm  across  the  rail,  and  with  his 
left  hand  reach  down  and  take  off  the  buckets"  or  pans. 
When  he  was  trying  to  unfasten  the  third  pan,  the  crane, 
which  he  had  supposed  was  standing,  was  run  on  his  arm 
without  any  warning  and  crushed  it  So  operating  the 
crane,  regardless  of  a  safety  appliance  law,  without  warn- 
ing, was  held  to  be  negligence. 

In  American  Tin  Plate  Co,  v.  Smith,  143  Fed.  281 
(74  C.  C.  A.  419),  a  scaffolding  had  been  hung  from  the 
roof  near  one. of  the  girders  or  I-beams  from  twenty  to 
twenty-five  feet  from  the  ground  upon  which  workmen 
might  stand  while  engaged  in  drilling  holes  through  the 
said  beam.  Complainant,  to  reach  thp  scaffold,  climbed 
up  a  post;  but,  after  working  awhile,  the  tool  used  broke, 
and  he  was  obliged  to  go  down  to  have.it  mended.  In 
doing  so  he  worked  his  way  along  the  beam  with  feet  part- 
ly on  its  lower  flange  and  his  arm  across  the  top  to  hold 
himself  in  position.  "When  he  reached  the  post  support- 
ing the  beam  and  which  extended  upwards  to  the  roof,  he 
threw  one  arm  around  the  post,  still  holding  the  other  across 
the  top  of  the  beam,  but  preparing  to  remove  it  in  order 
to  slide  down  on  the  post  to  the  ground.  While  in  this 
position,  the  crane  moved  along  from  the  direction  in  which 
he  had  come,  striking  his'  arm  without  his  having  been 
Tvarned  of  its  approach,"  seriously  injuring  him.  With 
reference  thereto  the  Circuit  Court  of  Appeals,  speaking 
through  Gray,  J.,  said.:  "Was  any  provision  made  by  the 
defendant  to  warn  those  within  the  danger  of  the  approach 
of  the  crane,  and,  if  not,. was  plaintiff  informed  that  no  such 
provision  was  made,  and  of  the  danger  incurred  thereby? 
Had  he  the  right  to  assume  that  the  defendant  would  pro- 
vide for  such  warning,  and  to  act  accordingly?  These  ques- 
tions were  all  involved  in  this  second  alleged  ground  of 
liability.  The  plaintiff  was  clearly  entitled  to  have  this 
ground  of  liability,  as  alleged  in  his  declaration,  considered, 
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and  defendant  was  equally  entitled  to  have  the  ground  of 
liability  correctly  stated  to  the  jury.  For  the  reason  that 
it  was  erroneously  stated  by  the  learned  judge,  the  defend- 
ant should  be  accorded  the  opportunity  to  have  the  law  and 
facts  that  are  properly  determinative  of  his  liability  pre- 
sented to  the  jury." 

Enough  h'as  been  said  to  dispose  of  appellant's  con- 
tention that  McCarney  was  exposed  to  a  transitory  danger 
due  to  no  fault  of  plan,  construction,  or  lack  of  repair, 
and  for  this  reason  might  not  recover.  All  that  plaintiff  did 
in  following  the  crane  was  of  a  transitory  nature,  and  the 
mere  fact  that  in  the  performance  of  his  duty  he  was  com- 
pelled to  go  from  place  to  place  did  not  exclude  him  from 
the  protection  of  the  statute  exacting  proper  guards  nor  de- 
prive him  of  the  benefit  of  the  rule-exacting  a  reasonably  safe 
place  in  which  to  perform  his  duties.  The  statute  was  not 
enacted  for  the  workmen  engaged  in  ordinary  duties  only. 
Were  the  question  as  to  whether  the  protection  designed 
by  statute  is  or  is  not  practicable  or  necessary  for  a  par- 
ticular class  of  employees  a  matter  for  determination  of 
courts  or  juries  in  every  case,  confusion  as  to  what  i-s  re- 
quired would  result,  and  the  purpose  of  a  beneficient  law 
be  largely  if  not  wholly  nullified.  As  the  evidence  that 
the  machinery  was  of  a  nature  exacting  a  guard  and  had 
none  was  conclusive,  the  only  inquiry  aside  from  that  of 
contributory  negligence  was  whether,  in  view  of  its  location 
and  the  circumstances  proven,  the  defendant  in  the  exercise 
of  reasonable  care  should  have  warned  McCamey  of  the 
approach  of  the  crane. 

There  was  no  error,  and  the  judgment  is — Affirmed, 
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Gii-BEET   Bbothees   V.    Thb    Chioaoo,    Eock    Island   & 
Pacific  Railway  Compakx,  Appellant. 

Carriers  of  freight:    breach  of  contract:   tort:    pleadings:   proof. 

1  An  action  for  injury  to  livestock  while  in  transit  may  be  based 
upon  tort,  or  upon  contract,  and  if  purely  a  tort  action  is  alleged 
the  party  is  confined  in  his  proof  to  that  specific  breach  of  duty; 
but  if  a  contract  for  shipment  and  its- breach  are  alleged,  even 
though  enough  is  stated  in  addition  to  justify  recovery  for  viola- 
tion of  a  specific  duty,  still  he  is  not  held  to  proof  of  the  par- 
ticular wrong  but  may  show  any  breach  of  the  contract  for  safe 
transportation;  and  proof  that  the  stock  was  delivered  to  the 
carrier  in  good  condition  and  that  it  was  in  bad  condition  when 
it  reached  its  destination,  not  apparently  due  to  unavoidable  cir- 
cumstances, will  establish  a  prima  facie  case  of  breach  of  con- 
tract and  authorize  recovery,  irrespective  of  the  allegations  of 
tort. 

Same:     livestock:    liability  for  injury:    rules  of  evidence.     A 

2  carrier  is  liable  for  loss  or  injury  to  freight  during  its  trans- 
portation, not  due  to  the  act  of  God  or  the  public  enemy,  its  in- 
herent nature  or  the  act  of  the  shipper,  and  as  to  these  excep- 
tions he  may  be  liable  for  negligence;  and  whether  the  shipment 
be  goods  or  livestock  practically  the  same  rules  of  evidence  and 
of  the  burden  of  proof  obtain.  And  where  the  loss  is  not  due 
to  the  excepted  cases,  whether  the  action  be  for  breach  of  contract 
for  safe  carriage,  or  for  breach  of  a  public  duty  to  do  the  same 
thing,  the  carrier  can  not  escape  liability  by  proof  of  reasonable 
care. 

• 

Same:     action   for   negligence:    proof.     Proof   t'hat   livestock   was 

3  delivered  to  a  carrier  in  good  condition  and  that  it  was  in  bad 
condition  when  it  reached  its  destination  will  support  an  action 
for  its  injury  while  in  transit,  based  solely  on  allegations  of 
negligence;  and  where  such  facts  are  alleged  proof  of  the  same 
makes  a  prima  facie  case  of  negligence,  which  is  not  obviated 
by  a  further  allegation  that  at  some  particular  point  on  the  route 
defendant  was  guilty  of  some  specific  act  of  negligence;  as  the 
same  was  not  essential  to  plaintiff's  case,  but  was  covered  and 
included  in  the  allegations  and  proof  of  good  condition  on  re- 
ceipt by  the  carrier  and  bad  condition  at  destination. 
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Evidence:     market  value.     It  is  not  reversible  error  to  permit  a 

4  qualified  witness  to  state  the  difference  in  value  of  cattle  in  the 
condition  in  which  they  were  delivered  at  destination  and  what 
their  value  would  have  been  if  delivered  in  good  condition,  as 
such  difference  in  value  is  a  mere  matter  of  computation. 

Same:     best  evidence.     Where  the  record  of  the  weight  of  cattle 

5  Iwas  not  admissible  in  evidence  and  there  was  no  proof  of  its 
correctness,  the  testimony  of  a  competent  witness  of  the  gain 
they  had  made  from  the  date  of  purchase  to  the  date  of  sale 
was  admissible,  over  the  objection  that  it  was  not  the  best  evi- 
dence. 

Appeal    from    Jefferson    District     Court. — ^Hon.    D.     M. 

Andebson,  Judge. 

Tuesday,  June  25,  1912. 

Action  for  damages  to  oattle  shipped  over  defendant's 
line  of  railway  resulted  in  a  judgment  for  plaintiff.  The 
defendant  appeals. — Affirmed. 

J,  L.  Parrish  and  /.  H.  Johnson,  and  Leggett  &  Mc- 
Henry,  for  appellant. 

Qrail  &  Crail,  for  appellees.  ' 

Ladd,  J. — On  September  22,  1908,  plaintiffs  purchased 
thirty-three  year-old  steers  at  the  Union  Stockyards  at 
Chicago,  111.  and  shipped  them  over  defendant's  railroad 
to  Perlee,  Iowa,  where  they  arrived  the  next  day. 

Damages  thereto  are  sought  to  be  recovered  in  this 
action,  the  petition  alleging  that  on  the  day  named  plain- 
tiffs and  defendant  entered  into  a  written  agreement  where- 
in defendant  for  a  valuable  consideration  undertook  as 
a  common  carrier  to  transport  the  cattle  as  above  stated, 
said  contract  being  made  in  the  tiame  of  Lee  Live  Stock 
Commission  Company  as  consignor  on  behalf  of  plaintiff, 
and  made  a  part  of  the  petition;  and  further: 
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That  the  plaintiffs  performed  all  the  conditions  and  obli- 
gations of  said  contract  to  be  performed  by  them  and  delivered 
said  cattle  to  the  said  defendant  company  for  shipment  on  or 
about  the  22d  day  of  September  aforesaid  in  good  order 
and  condition;  that  the  car  containing  said  cattle  was 
attached  by  the  defendant  to  one  of  its  trains  and  started 
for  its  destination,  Perlee,  Iowa;  that  at  a  station  along 
its  line,  to  wit^  Blue  Island,  111.,  the  defendant  carelessly 
and  negligently,  and  in  violation  of  its  obligations  as  a 
common  carrier,  switched  back  a  train  of  cars  against  the 
car  containing  plaintiff's  said  steers  with  great  force  and 
violence,  throwing  a  number  of  said  steers  off  their  feet 
and  down,  so  that  the  other  steers  tramped  on  them,  and 
that  all  of  said  cattle  were  severely  bruised  and  injured  by 
the  severe  jolt  received  from  the  collision  of  the  train  of 
cars  against  the  car  in  which  they  were-  contained,  so  that 
they  were  delivered  to  the  jilaintiffs  at  Perlee  in  a  bruised, 
injured,  cut,  skinned,  and  battered  condition,  two  of  the 
steers  having  broken  legs,  one  having  its  foot  severely  cut, 
and  one  with  a  knot  or  bunch  on  its  leg,  and  all  being  more 
or  less  cut,  skinned  or  bruised  and  some  severely  injured; 
that  plaintiffs  were  damaged  thereby  in  the  sum  of  $200; 
that  the  injuries  to  plaintiffs'  said  cattle  were  caused  solely 
and  wholly  by  reason  of  the  carelessness  and  negligence  of 
the  defendant,  and  without  any  negligence  on  their  part 
contributing  thereto. 

All  of  this  was  denied  in  the  answer.  Evidence  tend- 
ing to  show  that  the  steers  were  delivered  in  good  condition 
at  the  stock  yards  and  -  were  bruised  and  severely  injured 
when  they  reached  Perlee  was  adduced.  Other  than  this, 
there  was  no  evidence  tending  to  show  that  the  stock  was 
injured  at  Blue  Island,  and,  over  objection  that  it  was  not 
relevant  to  the  issues,  evidence  that  the  car  was  not  bedded 
was  received. 

Appellant  contends  that  this  evidence  was  insufficient 
to  miake  out  a  prima  facie  case,  and  that  the  court  erred 
in  receiving  the  evidence  concerning  the  condition  of  the 
car;  the  theory  of  counsel's  argument  being  that,  as  the 
petition  specifically  alleged  negligence  in  handling  the  car 


I 
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at  Blue  Island,  there  was  no  other  issue  to  be  determined. 
This  thought  is  further  expressed  in  the  criticism  of  the 
sixth  instruction,  which  informed  the  jurors  that: 

Common  carriers  are  insurers  of  the  safe  transportation 
and  delivery  of  live  stock  intrusted  to  them,  except  for  a 
loss  or  injury  occasioned  by  the  act  of  God,  the  public 
enemy, .  or  resulting  from  the  disposition  or  natural  pro- 
pensities of  the  live  stock  transported;  hence  in  this  case 
you  are  informed  that  the  defendant  company  was  an 
insurer  of  the  safe  transportation  and  delivery  of  the  thirty 
head  of  steers  delivered  by  the  plaintiffs  to  them  at  the 
Union  Stockyards  at  Chicago,  111.,  on  the  22d  day  of  Sep- 
tember, 1908,  and,  if  you  find  that  said  steers  or  any  of 
them  were  injured  during  the  transportation  thereof  to 
Perlee,  Iowa,  then  the  defendant  company  would  be  liable 
in  damages  for  such  injury,  unless  it  shall  establish  by  the 
preponderance  or  greater  weight  of  the  evidence  in  the  case 
that  such  injury  resulted  and  was  occasioned  by  the  act 
of  God,  the  public  enemy,  or  the  disposition  and  natural 
propensity  of  the  animal  or  animals  injured,  or  by  the  acts 
of  plaintiffs  themselves. 

The  proposition  is  not  that  the  evidence  excepted  to 
might  not  have  been  admissible  and  the  instruction  correct 
under  a  different  pleading,  but  that  the  petition  had  nar- 
rowed the  issue  to  a  single  ground;  i.  e.,  injury  of  the 
cattle  by  the  rough  handling  of  the  car  at  Blue  Island. 

The  defect  in  this  proposition  is  that  it  overlooks  the 
distinction  as  does  appellant's  argument  between  this  class 
of  c^ses  involving  the  liability  of  a  common  carrier  in  the 

transportation    of    property    and    those    bot- 
breich^of         tomed  primarily  on  want  of  care.     In  the 
t?rt*'p1lad.*        latter  the  rule  prevails  that  the  injured  party 
ingi:  proof.       having  sclcctcd  his  ground  for  recovery  must 
stand  or  fall  thereon,  as  appears  from  Volquardsen  v.  Tele- 
phone Co.,  148  Iowa,  77,  and  other  like  decisions.    But  ac- 
tions against  a  common  carrier  for  injury  or  loss  of  property 
during   transportation   are   not   primarily   founded   on   the 
negligence  of  the  carrier.     Thus  it  has  been  held  that  a 
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petition  reciting  that  property  when  delivered  to  a  common 
carrier  was  in  good  condition  and  when  received  by  the 
shipper  at  its  destination  in  bad  condition,  without  specific 
allegations  of  negligence,  and,  in  the  absence  of  any  more 
definite  general  allegation  of  negligence,  stated  a  cause  of 
action.  Swiney  v.  Express  Company,  144  Iowa,  342; 
McFadden  v.  By.,  92  Mo.  343  (4  S.  W.  689,  1  Am.  St. 
Eep.  721).  As  said,  an  action  for  damages  in  the  car- 
riage of  live  stock  is  not  necessarily  bottomed  on  tort. 
Recovery  may  be  had  on  a  breach  of  contract  The  peti- 
tion specifically  alleged  that  the  shipment  was  under  con- 
tract, a  copy  of  which  was  made  a  part  of  the  pleading, 
and  a  breach"  thereof  as  indicated.  Anciently  it  seems  to 
have  been  thought  the  liability  of  a  common  carrier  rested 
solely  on  a  breach  of  duty  owing  by  him  to  the  public, 
but  later  the  shipper  was  allowed  to  declare  in  assumpsit 
on  the  breach  of  an  undertaking  to  carry  and  deliver 
safely.  "In  all  actions  formerly  against  carriers,  and  up 
until  a  very  late  time,  it  was  usual  to  begin  the  declaration 
with  an  averment  of  the  custom.  .  .  .  Declarations 
against  carriers  in  tort  are  as  old  as  the  law,  and  continued 
until  Dale  v.  Hall,  1  Wils.  281,  when  the  practice  of 
declaring  in  assumpsit  succeeded;  but  this  practice  does 
not  supersede  the  other."  Ansell  v.  Waterhouse,  2  Chit, 
Rep.  1;  18  E.  C.  L.  227. 

From  the  earliest  period  in  the  common-law  practice, 
an  action  on  the  case,  based  on  a  breach  of  the  carrier's 
duty  to  the  public,  might  be  maintained  to  recover  for  such 
loss  or  injury.  Furthermore  it  is  believed  this  was  the  only 
form  of  action  which  would  lie  prior  to  the  ^car  1750; 
and  the  reason  for  this  was  that,  under  the  strict  principles 
of  the  common  law,  common  carriers  were  considered  the 
agents  and  servants  of  the  public,  and  were  bound  to  a 
measure  of  duty  to  the  public  entirely  distinct  from  that 
arising  on  contract  ...  In  1750  the  first  departure 
from  the  long  established  practice  of  declaring  in  tort 
occurred.  Goods  delivered  to  a  common  carrier  were  injured 
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in  transportation,  and  the  plaintiff,  instead  of  declaring 
in  tort  on  the  custom  of  the  realm,  declared  in  assumpsit 
on  the  imdertaking  to  carry  and  deliver  safely,  and  alleged 
as  a  breach  of  the  undertaking  that  the  goods  were  damaged 
by  defendant's  negligence.  .  .  .  The  most  exhaustive 
research  of  the  authorities  will  show  that  the  precedent  for 
allowing  actions  of  assumpsit  in  this  class  of  cases  has 
seldom  or  never  been  disapproved;  and  it  is  now  a  well- 
established  rule  that  at  common  law  the  party  injured  may 
at  his  option  bring  assumpsit,  counting  on  the  nonperform- 
ance of  the  agreement  which  the  carrier  made  with  him, 
or  he  may  bring  case,  and  count  upon  the  violation  of 
the  public  duty  which  the  defendant  avers.  .  .  .  Final- 
ly, in  declaring  in  case,  so  much  exactness  in  pleading  is 
not  required  as  in  an  action  of  assumpsit  In  declaring 
on  a  contract,  plaintiff  must  prove  it  as  he  has  laid  it,  but 
in  declaring  on  a  tort  it  is  not  necessary  to  prove  his  whole 
case.  Though  he  fails  in  many  of  his  particulars,  yet,  if 
he  proves  so  much  of  it  as  leaves  him  a  good  cause  of 
action,  he  will  be  entitled  to  recover.  (3  Cyc.  P.  &  P.  817 
et  seq.)  In  determining  whether  to  bring  action  on  the 
case  or  in  assumpsit  it  was  important  under  the  strict 
rules  of  common-law  procedure  to  bear  in  mind  some  dis- 
tinctions between  these  forms  of  action.  But  the  difference 
in  form  of  allegation  in  the  declarations  on  the  case  and 
in  assumpsit  is  very  slight,  there  being  in  each  instance  an 
allegation  that  defendant  ^mdertook  and  »agreed,'  the 
characteristic  difference  beinff  that  in  the  action  on  con- 
tract  it  is  alleged  that  he  did  so  upon  consideration,  while 
in  the  action  in  tort  no  such  allegation  is  necessary.  (6  Cyc. 
513.) 

It  is  manifest  from  these  excerpts,  all  of  which  are 
well  sustained  by  authority,  that  a  shipper  in  a  case  like 
this  may  base  his  action  on  tort  or  on  contract,  and  enough 
of  the  petition  has  been  recited  to  indicate  that  the  allega- 
tions therein  are  broad  enough  to  include  both.  Jn  other 
words,  a  complete  cause  of  action  ex  contractu  is  stated,  and, 
in  addition  thereto,  enough  to  justify  recovery  because  of 
breach  of  duty  as  a  common  carrier.  In  this  sta\e  all  forms 
of  action  have  been  abolished  (sections  3425,  3557,  Code), 
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and  a  party  is  required  to  prove  no  more  than  essential  to 
entitle  him  to  the  relief  sought.  See  sec.  3639,  Code.  It  was 
only  necessary  then,  in  order  to  make  out  a  prima  facie 
case,  to  prove  a  breach  of  the  contract  to  safely  transport 
the  stock,  and  this  was  accomplished  by  establishing  that 
they  were  in  good  condition  when  delivered  to  the  company 
at  Chicago,  and  received  by  the  shipper  at  Perlee  in  bad 
condition  not  apparently  due  to  natural  vices. 

The  rules  concerning  proof  in  the  transportation  of 
live  stock  are  not  materially  different  from  those  for  the 
transportation  of  goods.  This  is  pointed  out  in  6  Cyc.  at 
page  376: 

The  general  rule  as  to  the  common  carrier  liability 

with  reference  to  the  goods  in  his  possession  as  a  carrier, 

and   regardless   of  any  contractual  exceptions,   is   that  he 

a.  Same:  live-         ^^   liable    for   all   loss   or   destruction   or   of 

fo?^^inu?**-^**^    injury    to    such    goods,    not    occasioned    by 

rules  of    '        the     act    of    God     or    the    public    enemy. 

Therefore,  where  the  loss  is  not  due 
to  the  excepted  cases,  proof  of  negligence  is  immaterial, 
and  the  carrier  can  not  escape  liability  by  proving  reason- 
able care  and  diligence.  In  the  English  cases,  by  which 
the  rule  of  exceptional  liability  was  first  established,  it 
was  said  that  the  carrier  was  an  insurer  of  the  goods  as 
against  all  loss  or  injury  not  resulting  from  the  excepted 
cases,  and  in  some  of  the  cases  in  the  United  States  the 
term  'insurer'  is  used;  but  nothing  more  is  meant  by  tiiis 
expression  than  that  the  carrier  is  absolutely  liable,  with 
only  the  exceptions  recognized  in  the  rule  as  above  stated. 
The  general  rule  as  to  the  carrier's  liability  is  illustrated 
by  cases  holding  the  carrier  liable  for  loss  of  goods  by  fire, 
water,  or  other  accidental  cause,  or  by  negligence  or  wrong 
of  the  carrier's  servants  or  third  persons.  However,  in 
the  fuller  development  of  the  rule  of  carrier's  liability  rt 
has  been  held  that  he  is  not  liable  for  loss  or  damage  due 
to  the  intrinsic  qualities  of  the  goods  carried  or  the  act  or 
fault  of  the  shipper,  and  therefore  the  rule  might  now  be 
more  fully  stated  as  being  that  the  common  carrier  is 
liable  for  all  loss  or  injury  not  due  to  the  act  of  God  or  the 
public  enemy,  the  inherent  nature  or  qualities  of  the  goods, 
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or  the  act  or  fault  of  tte  owner  or  shipper ;  it  being  under- 
stood that  as  to  all  of  these  excepted  cases  the  carrier  may 
be  liable  by  reason  of  his  own  negligence  or  that  of  his 
agents,  servants,  or  employees. 

The  law  as  thus  stated  is  fully  sustained  by  the  de- 
cision cited,  and  this  additional  is  found  at  page  381: 

Where  the  destruction  of  or  injury  to  the  goods  is  due 
to  their  inherent  nature  and  qualities,  or  defects  therein, 
the  carrier  is  not  liable  if  his  own  negligence  did  not  occa- 
sion or  contribute  to  the  injury.  And  perhaps  it  may  be 
stated  as  a  general  proposition  that  the  carrier  is  not  liable 
for  loss  happening  from  the  operation  of  natural  causes. 
.  .  .  In  general,  as  already  stated,  a  common  carrier 
of  live  stock  is  subject  to  the  same  rule  of  liability  as  a 
common  carrier  of  other  goods  or  property,  but,  if  there  is 
loss  or  injury  due  to  the  peculiar  nature  and  propensities 
of  the  animals,  then  under  the  principle  stated  in, the  pre- 
ceding paragraph,  the  carrier  is  excused,  unless  the  loss  or 
injury  could  have  been  prevented  by  the  exercise  of  reason- 
able foresight,  vigilance,  and  care  on  the  part  of  the  carrier. 

In  the  same  volume  at  page  519,  the  learned  author 
says  further: 

The  rules  relating  tt)  the  burden  of  proof  in  case  of 
transportation  of  live  stock  are  in  principle  the  same  as 
those  with  reference  to  goods,  but  some  particular  ques- 
tions arise  in  their  application.  Thus,  inasmuch  as  tho 
carrier  is  not  liable  for  death  of  animals  during  trans- 
portation due  to  natural  causes,  or  their  inherent  vice  or 
natural  disposition,  mere  proof  that  the  animals  died  after 
delivery  to  the  carrier  and  before  the  end  of  the  trans- 
potation  is  not  sufficient  to  establish  liability,  but  the  evi- 
dence must  further  show  that  the  loss  was  due  to  human 
agency.  But,  if  the  loss  or  bad  condition  appears  to  have 
been  due  to  human  agency,  then  the  carrier  must  show  that 
it  did  not  result  from  his  negligence  in  order  to  escape 
liability  on  the  ground  that  it  was  due  only  to  delay  or 
from  causes  within  the  common-law  exemption  or  within 
a  valid  particular  limitation.  But  this  he  may  do  by  gen- 
eral evidence  of  care  and  diligence  in  the  transportation. 
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(And  at  page  513) :  In  many  jurisdictions^  it  is  said  that 
the  carrier  relying  npon  an  exception  madie  by  common 
law  or  contract  must  not  only  show  that  the  loss  or  injury 
falls  within  exception,  but  also  that  it  occurred  without 
fault — that  is  negligence— on  the  part  of  the  carrier;  and 
it  is  especially  so  held  with  reference  to  a  loss  by  fire,  where 
that  is  a  liability  excepted  in  the  'contract  But  the  better 
rule,  and  one  which  seems  to  be  supported  by  the  pre- 
ponderance of  authority,  is  that>  where  the  carrier  shows 
the  loss  to  be  within  an  excepted  cause  either  at  common  law 
or  under  a  valid  contract  exemption,  he  is  not  bound  Xo  go 
further  and  explain  the  particular  of  the  loss  or  injury 
for  the  purpose  of  showing  that  he  was  free  f lom  negligence 
in  connection  therewith,  but  that  the  burden  of  proving 
negligence  such  as  will  render  the  carrier  liable  notwith- 
standing the  common-law  or  contract  exception  is  on  the 
plaintiflF.  This  rule  would  seem  to  be  especially  applicable 
where  the  contract  is  that  the  carrier  shell  not  be  liable 
except  in  case  of  negligence,  or  that  the  shipment  is  at 
the  owner's  risk,  or  that  the  carrier  shall  not  be  liable  for 
damages  due  to  delay. 

The  authorities  cited  fully  sustain  the  author,  and  we 
may  add  an  extract  from  3  Elliott  on  Evidence,  section 
1919: 

It  is  said  that  the  rules  relating  to  the  burden  of  proof 
in  case  of  transportation  of  live  stock  are  in  principle  the 
same  as  those  with  reference  to  goods,  but  some  particular 
questions  arise  in  their  application.  Thus  inasmuch  as 
the  carrier  is  not  liable  for  death  of  animals  during  trans- 
portation due  to  natural  causes,  or  to  their  inherent  vice 
or  natural  disposition,  mere  proof  that  the  animals  died 
after  delivery  to  the  carrier  and  before  the  end  of  the 
transportation  is  not  sufficient  to  establish  liability,  but 
the  evidence  must  further  show  that  the  loss  was  due  to 
human  agency.  But,  if  the  loss  or  bad  condition  appears 
to  have  been  due  to  human  agency,  then  the  carrier  must 
show  that  it  did  not  result  from  his  negligence  in  order 
to  e^ape  liability  on  the  ground  that  it  was  due  only  to 
delay  or  from  causes^  within  the  common-law  exemption  or 
within  a  valid  particular  limitation.  But  this  he  may 
do  by  general  evidence  of  care  and  diligence  in  the  transr 
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portation.  There  is  some  conflict  among  the  authorities 
as  to  the  burden  of  proof  in  cases  of  loss  or  injury  to  live 
stock;  but  the  prevailing  rule,  where  the  owner  or  his 
agent  does  not  go  with  the  stock,  is  that  when  the  animals 
are  shown  to  have  been  delivered  to  the  carrier  in  good  con- 
dition, and  to  havfe  been  lost  or  injured  on  the  way,  the 
burden  of  proof  rests  upon  the  carrier  to  show  that  the 
loss  or  injury  was  not  caused  by  his  own  negligence. 

In  addition  to  authorities  from  other  states  the  learned 
author  cites  McCoy  v.  Railroad,  44  Iowa,  424,  and  Chapin 
V.  Railroad,  79  Iowa,  582.  In  the  Chapin,  case  this  court 
said: 

As  illustrating  the  complaints  generally  as  to  the  in- 
structions, it  is  said  this  instruction  gives  no  rules  ae  to 
the  burden  of  proof.  But  the  following,  as  taken  from 
other  instructions  on  iU  burden  of  proof  in  the  case  are 
given:  'Par.  3.  Such  are  the  issues  made  by  the  parties 
by  the  pleadinira  herein,  and  you  are  instructed  that  the 
tirden  is  upon  the  pkintiffs;  in  order  to  entitle  them 
to  recover,  to  prove  to  you  by  a  preponderance  of  the 
evidence  all  the  material  allegations  of  their  petition  which 
have  not  been  admitted  in  defendant's  answer,  and  sub- 
stantially as  set  forth  in  the  first  paragraph  of  this  charge.' 
The  answer  admitted  the  receipt  of  the  cattle,  except  as  to 
number  admitted,  their  transportation,  and  set  forth  the 
facts  as  to  llieir  being  lost  in  a  storm,  in  fact,  a  prima 
facie  right  to  recover,  and  it  was  only  necessary  for  plain- 
tiffs to  show  the  number  of  cattle  lost  and  their  value.  With 
the  loss  established  by  defendant  as  a  common  carrier,  the 
burden  shifted  to  it  to  justify  the  loss.  McCoy  v.  Railway, 
44  Iowa,  424. 

Other  decisions  of  this  court  are  to  the  same  effect, 

notably  Swiney  v.  Express  Co.,  144  Iowa,  342,  and  Mos- 

teller  v.  Railway,  153  Iowa,' 390,  in  the  first  of  which  the 

pleading  required  and  in  the  last  the  extent  of  proof  exacted 

.  are  somewhat  fully  discussed.    Enough  has  been  quoted  and 

said  to  indicate  that  whether  the  action  is  for  breach  of 

contract  to  safely  carry,  or  is  based  on  breach  of  a  public 
Vol,  156  I  A.— 29. 
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duty  to  do  the  same  thing,  the  presumptions  arising  from 
proof  are  the  same  as  are  also  the  rules  with  reference  to 
the  burden  of  proof.  Indeed,  little  seems  to  remain  of  the 
distinction  between  actions  6a?  delicto  and  ex  contractu 
against  common  carriers.  The  issue  of  care  exercised  by  the 
carrier  arises  only  when  the  case  is  sought  to  be  brought 
within  some  of  the  excepted  perils.  Plainly  enough  the 
proof  was  sufficient  to  make  out  a  breach  of  the  contract 
to  safely  carry,  and  as  no  more  was  essential  to  entitle  the 
plaintiff  to  the  relief  asked,  it  is  manifest  tbat  there  was  no 
ermr  in  the  instruction  given  nor  in  receiving  evidence  of 
the  conditions  in  which  carried.  In  other  words,  the  allega- 
tion of  negligence  may  be  treated  as  surplusage.  This  was 
done  in  Sargent  v.  Birchard  &  Page,  43  Vt.  573,  where 
the  court  said : 

It  is  not  unusual  to  insert  in  a  declaration  averments 
which  affect  only  the  rule  of  care  and  negligence  which 
should  govern  the  case.  Thus,  declarations  alleging  the 
defendants  to  be  common  carriers  and  at  the  same  time 
averring  gross  negligence  on  their  part  in  the  transportation 
of  the  goods  are  usual  and  well  approved.  In  such  cases  a 
failure  to  prove  the  allegation  of  negligence  is  no  variance, 
and  the  plaintiff  may  recover  without  such  proof,  provided 
the  evidence  shows  a  case  under  the  general  rule  respecting 
the  liability  of  carriers.  On  the  other  hand,  if  the  plaintiff 
does  prove  the  allegation  of  negligence,  he  may  recover,  even 
though  there  are  circumstances  limiting  the  responsibility 
of  the  carrier  below  the  common-law  rule.  So,  in  this  case, 
if  the  deed  affects  the  rule  of  care,  the  declaration  is  aptly 
framed  to  give  the  plaintiff  the  benefit  of  it.  So  far  as 
the  sufficiency  of  the  declaration  is  concerned,  it  is  un- 
necessary tx)  decide  whether  the  deed  has  any  effect  upon  the 
rule  of  care  or  not,  because,  if  it  does,  the  averments  in 
respect  to  it  are  material,  and  if  it  does  not,  they  are 
immaterial  and  to  be  rejected  as  surplusage  aud  in  either 
view,  the  declaration  would  be  sufficient. 

The  same  view  was  expressed  in  School  Dist,  v.  Rail- 
way, 102  Mass.  552  (3  Am.  Rep.  502),  where  the  author- 
ities were  reviewed. 
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The   instructions   criticised   may   be   approved  if   the 
action  be  regarded   as  based  on  allegations  of  negligence 
alone.     In  such  a  case,  as  appears  from  McCoy  v.  Bail- 
way,  44  Iowa,  424;  Chapin  v.  Railway,  79 
'*  fo?'AegH!°"      Iowa,  682,  and  other  like  decisions,  as  well  as 

the  recent  case  of  Mosteller  v.  Railway, 
153  Iowa,  390,  all  necessary  to  justify  an  infer- 
ence of  negligence  was  proof  that  the  cattle  were  delivered 
to  defendant  in  good  condition,  and  when  received  by  the 
shipper  at  their  destination  were  in  bad  condition,  not 
apparently  due  to  inherent  vices.  "This  is  on  the  theory,'' 
as  said  in  Mosieller's  case,  "that,  as  the  stock,  having  been 
delivered  in  good  condition  is  presumed  so  to  continue  until 
the  contrary  appears  (Powers  v,  Ry.,  130  Iowa,  615),  and 
if  in  bad  condition,  upon  reaching  its  destination,  this, 
as  it  has  been  in  the  exclusive  control  of  the 
carrier,  is  presumed  to  have  resulted  from  some 
negligence  on  its  part.  In  other  words,  from  a  show- 
ing of  having  been  delivered  to  the  carrier  in-  good  condi- 
tion and  received  by  the  shipper  at  its  destination -in  bad 
condition,  the  inference  arises  that  the  company  has  been 
negligent  in  the  performance  of  its  duties  as  a  common 
carrier  in  the  transportation  of  the  stock." 

Allegations  of  these  facts  contained  in  the  petition  as 
seen  were  held  in  Swiney  v.  Express  Co.,  supra,  sufficient 
to  charge  negligence  to  the  carrier,  and,  as  no  more  need 
have  been  proven  to  entitle  plaintiffs  to  the  relief  prayed, 
the  court  rightly  ruled  in  submitting  the  cause  to  the  jury, 
even  though  the  action  be  deemed  one  sounding  in  tort. 
This  conclusion  is  not  obviated  by  the  allegations  with 
reference  to  the  rough  handling  of  the  car  at  Blue  Island. 
Section  3614  of  the  Oode  declares  that  place  need  only 
be  alleged  when  it  forms  a  part  of  the  substance  of  the  issue. 
Here  the  reference  to  a  particular  place  was  not  essential, 
the  allegations  being  sufficient  to  admit  the  same  proof  had 
this  been  omitted,  and  covering  the  entire  line  from  Chicago 
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to  Perlee.  The  presumption  of  negligence  arising  from 
the  evidence  ^adduced  was  as  applicable  to  die  car  at  Blue 
Island  as  at  any  other  point  along  the  .  road.  In  other 
words,  plaintiffs'  proof  of.  injury  to  the  stock  while  in 
defendant's  exclusive  possession  covered  all  points,  Blue 
Island  as  well  as  every  other  place  along  defendant's  road, 
and  a  court  would  not  be  justified  in  saying  that  there  was 
no  proof  of  negligence  at  the  particular  point  charged  by 
plaintiffs,  even  if  the  action  were  solely  bottomed  on  neg- 
ligence. 

Our  conclusion,  then,  is  that  the  district  court  did  not 
err  in  submitting  the  case  to  the  jury  on  the  theory  that 
plaintiff  had  made  out  a  prima  facie  case  against  defend- 
ant, and  that,  though  the  evidence  concerning  the  condition 
of  the  car  might  have  been  deferred  until  defendant  had 
undertaken  to  meet  such  prima  facie  case  by  showing  cir- 
cumstances which  might  relieve  it  from  liability,  it  was 
not  error  to  receive  it  as  a  part  of  the  evidence  in  chief. 

11.  One  of  the  plaintiffs,  John  Gilbert  as  witness, 
after  testifying  that  his  business  was  handling  stock,  was 
asked,  '^hat  was  the  difference  in  the  actual  or  market 
4.  EviDEHci:  value    of   these    cattle    in   the   condition    in 

market  value,  ^^j^h  they  Were  rcccived  there  at  Perlee, 
when  you  first  saw  them,  and  what  their  value  would  have 
been  if  they  had  been  delivered  in  good  condition?"  An 
objection  that  this  called  for  an  opinion  as  to  the  very 
issue  the  jury  were  to  decide  was  overruled.  Probably 
the  better  practice  is  to  elicit  an  estimate  of  the  market  value 
before  and  immediately  after  injury,  allowing  the  jury  to 
ascertain  the  difference.  But,  where  the  difference  be- 
tween such  values  is  simply  a  matter  of  easy  computation, 
it  is  not  reversible  error  to  permit  the  witness  to  state  such 
difference  instead.  Parrott  v.  Railway,  127  Iowa,  419; 
Missouri  Pacific  By.  Co.  v.  Harmonson  (Tex.  App.)  16  S. 
W.  539 ;  Laird  v.  Snyder,  59  Mich.  404  (26  N.  W,  654,  17 
Cyc.  63). 
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III.   Another  of  plaintiffs,  Samuel  Gilbert,  after  quali- 
fying, was  asked  how  much  the  steers  had  gained  from  the 
time  of  purchasing  them  in  September,  1908,  until  January, 
5.  Same:  best        1910,  when  sold.     Objection  as  not  calling 
evidence.  £^^  ^j^^  ^^^^  evidence  was  interposed,  it  hav- 

ing appeared  that  the  animals  were  weighed  by  some  one 
at  the  stockyards,  both  when  bought  and  when  sold,  and 
a  record  thereof  kept.  The  objection  was  rightly  overruled. 
But  for  the  cattle  having  been  weighed  the  testimony  was 
admissible.  Westphalen  v.  Railway,  152  Iowa,  232;  Ft. 
Worth  &  D.  C.  By.  v.  Great  House,  82  Tex.  104  (17  S.  W. 
834).  And  no  showing  whatever  was  made  which  would 
have  justified  the  admission  of  the  record.  Cummings  v. 
Insurance  Co.,  153  Iowa,  579. 

Nor  was  there  any  proof  that  the  scales  had  been  pro- 
perly balanced,  or  that  the  party  weighing  them  had  done 
so  accurately.  In  other  \yorcls,  there  was  no  showing  that 
evidence  of  weights  was  of  better  quality  than  estimates  of 
experienced  stockmen,  -and  there  was  no  error  in  the  court^s 
ruling. 

The  record  is  without  error,  and  the  judgment 
Affirmed. 


Elba   Lucilb  Wardman,    Minor,   by   'Rvtuajstsa   Waed- 
KAN,  her  Guardian,  Appellant,  v.  Bobebt  Harpeb. 

Conveyances:  revocation:  substitution.  The  parties  to  an  un- 
recorded deed  may  revoke  the  same  and  substitute  another  by 
parol  agreement;  and  it  is  immaterial  whether  the  original  was 
destroyed  or  delivered  back  to  the  grantor.  Evidence  held  to 
show  that  by  agreement  the  former  deed  reserving  a  life  estate 
was  revoked  and  a  new  deed  executed  and  delivered  in  its  stead, 
reserving  a  fee  title  to  the  land  under  which  plaintiff  in  this 
action  claims  title. 

Appeal  from  Marshall  District  Court. — ^Hon.  C.  B.  Bbai>- 

BHAw,  Judge. 
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Tuesday^  June  25,  1912. 

The  facts  are  stated  in  the  opinion. — Reversed. 

Carney  &  Carney,  for  appellant. 

(7.  H.  Van  Law,  for  appellee. 

« 

Sherwik,  J. — Robert  Tannahill  and  Isabella  Harper 
were  brother  and  sister.  In  1888,  and  for  several  years 
prior  thereto,  Mrs.  Harper  was  her  brother's  housekeeper 
on  his  farm  of  about  250  acres.  In  May,  1888,  Robert 
Tannahill  conveyed  the  farm,  on  which  he  and  his  sister, 
Mrs.  Harper,  were  living,  to  her,  reserving  to  himself  a 
life  estate  in  the  entire  land  conveyed.  The  consideration 
named  in  this  deed  was  love  and  affection  and  $2.  The 
deed  was  not  recorded  until  after  the  death  of  both  Tanna- 
hill and  Mrs.  Harper,  more  than  twenty  years  after  it  was 
made.  On  the  11th  day  of  November,  1889,  Robert  Tanna- 
hill made  another  deed  conveying  the  same  land,  with  the 
exception  of  about  five  acres  thereof,  to  Mrs.  Harper,  and 
this  deed  was  delivered  to  her  and  recorded  on  the'  day  of  its 
execution,  the  11th  of  November,  1889.  The  land  is  de- 
scribed in  the  last  deed  exactly  as  it  is  in  the  first  one, 
and,  deeming  the  description  thereof  and  the  language  of 
the  reservation  in  the  last  deed  material,  we  here  set  out 
that  part  of  the  deed.     It  is  as  follows: 

The  south  half  {V2)  of  the  northwest  quarter  (1/4) 
and  the  north  half  (l/^)  of  the  southwest  quarter  (14)  and 
the  northwest  quarter  (1/4)  of  the  soutJieast  quarter  (1/4) 
and  the  south  half  (^)  of  the  southwest  quarter  of  the 
northeast  quarter  (1/4)  and  all  that  part  of /the  northwest 
quarter  of  the  northwest  quarter,  south  of  the  highway 
running  through  said  forty-acre  tract,  all  in  section  No. 
thirteen  (13)  in  township  No.  eighty-four  (84),  north, 
range  No.  nineteen  (19),  west  of  the  5th  P.  M.,  Iowa,  ex- 
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cepting  the  following  described  land  which  is  reserved  to 
the  grantor  herein,  viz. :  All  that  part  of  the  south  half  of 
the  southwest  quarter  of  the  northeast  quarter  of  said  sec- 
tion thirteen  (13)  township  and  range  aforesaid,  lying 
east  of  the  road  running  through  said  twenty-acre  tract, 
being  about  five  acres  of  land,  more  or  less. 

The  consideration  named  in  the  deed  of  November, 
1889,  is  $10,000.  Mrs.  Harper  took  possession  of  the  land 
conveyed  to  her,  and  Robert  TannahiU  retained  possession 
of  the  land  reserved'  in  the  last  deed,  and  both  continued 
in  possession  until  their  deaths ;  the  death  of  Robert  Tanna- 
hiU occurring  in  August,  1908,  and  the  death  of  Mrs.  Har- 
per in  April  following.  TannahiU  left  a  will  by  which  he 
gave  the  plaintiff  what  is  known  in  the  record  as  lot  No. 
2  in  the  S.  W.  1/4  of  the  N.  E.  ^4  of  section  13 ;  it  being, 
as  we  understand  the  record,  the  tract  of  about  five  acres 
that  was  reserved  in  the  deed  of  November,  1889.  His 
will  was  duly  probated,  and  thereafter  this  suit  was  brought 
to  determine  the  title  to  this  five  acres;  the  plaintiff  claim- 
ing that  it  belongs  to  her  under  the  will  of  Robert  Tanna- 
hiU, and  the  defendant  claiming  that  the  deed  of  May, 
1888,  conveyed  the  same  to  his  mother,  Isabella  Harper, 
subject  only  to  the  life  estate  of  grantor,  and  that  the 
purpose  and  effect  of  the  deed  of  November,  1889,  was 
only  to  convey  Robert  Tannahill's  life  estate  in  the  rest  of 
the  land.  There  was  a  judgment  for  the  defendant,  and 
the  plaintiff  appeals.  The  controlling  question  for  deter- 
mination is  whether  the  deed  of  May,  1888,  remained  in 
force  after  the  execution  of  the  deed  November,  1889. 
If  it  did,  Robert  TannahiU  had  only  a  life  estate  in  the 
land  in  controversy  here,  because  the  deed  of  May,  1888 
conveyed  this  land  with  the  remainder  of  thfe  farm,  reserv- 
ing a  life  estate  only. 

That  it  was  competent  for  the  parties  to  revoke  and 
cancel  the  first  d^ed  by  parol  agreement,  and  to  substitute 
another   therefor,    can   hardly   be   questioned.      Blaney   v. 


' 
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Hanks,  14  Iowa,  400;  Maiheson  v.  Matheson,  139  Iowa, 

611;  Albrecht  v.  Albrecht,  121  Iowa,  621; 
revocation:        Grapcs  V.  Graves,  106  Iowa,  816;  Brown  v. 

substitution.  *^  *^       *  ' 

Brown,  142  Iowa,  125, 

And  if  such  an  agreemeut  and  substitution  was,  in 
fact,  made,  it  can  make  no  difference  whether  the  original 
deed  Was  destroyed  or  delivered  back  to  the  grantor.  A 
failure  to  destroy,  or  deliver  back,  would  be  evidence  bear- 
ing upon  the  actual  contract  and  intent  of  the  parties,  but 
nothing  more.  The  first  deed  was  unrecorded,  and  a  re- 
conveyance was  therefore  not  necessary  to  kjeep  the  record 
title  straight. 

The  evidence  fully  satisfies  us  that  the  deed  of  Novem- 
ber, 1889,  was  executed  by  Tannahill  and  accepted  by 
Mrs.  Harper  in  place  of  the  deed  of  May,  1888,  and  that 
it  was  their  mutual  agreement  and  intent  that  the  prior 
deed  should  be  of  no  further  force  or  effect  The  second 
deed  made  no  reference  to  the  first.  The  exception 
and  reservation  were  of  an  absolute  fee,  and  not  of  a  life 
estate  only.  The  evidence  shows  that,  when  the  second  deed 
was  executed,  the  scrivener  who  made  it  had  before  him 
the  first  deed,  and  took  the  description  of  the  entire  farm 
therefrom,  and  it  is  apparent  that  he  thought  it  easier 
to  make  the  reservation  of  the  five  acres  in  the  form  he 
did  than  to  undertake  a  description  of  the  farm  with  the 
five  acres  excluded  therefrom.  It  is  also  significant  that 
the  fee  was  reserved  in  this  deed,  when  the  former  deed 
reserved  in  terms  a  life  estate.  If  it  had  been  intended 
to  reserve  a  life  estate  only  in  the  five  acres  in  the  second 
deed,  it  would  undoubtedly  have  been  so  declared.  An- 
other circumstance  is  that  the  second  deed  in  express 
language  conveys  the  whole  estate  in  the  land,  except  the 
five  acres  reserved,  while,  if.it  was  the  ihtention  of  the 
parties  that  it  should  convey  only  the  life  estate  that  had 
been  reserved  in  the  former  deed,  it  would  have  been  a 
simple  matter  to  have  said  so  in  language  that  could  not  be 
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misunderstood.  The  declarations  of  both  parties  after  the 
execution  of  the  second  deed  clearly  show  that  they  under- 
stood that  the  first  deed  was  no  longer  of  force^  and  that 
the  tract  reserved  to  Tannahill  in  the  second  deed  was  held 
by  him  in  fee.  That  he  so  understood  the  transaction  is 
further  evidenced  by  his  act  in  giving  it  to  plaintiff  by 
his  will.  Still  another  fact  worthy  of  note  is  that  the 
second  deed  was  duly  recorded  on  the  day  that  it  was 
executed,  while  the  first  deed  was  not  recorded  until  after 
the  death  of  both  grantor  and  grstntee,  and  was  then  found 
and  recorded  by  this  defendant.  It  is  true,  the  evidence 
tends  to  show  that  the  first  deed  remained  in  possession  of 
Mrs.  Harper  until  her  death;  but  it  is  a  circumstance  of 
slight  value  when  considered  with  the  other  evidence  in 
the  case  and  in  connection  with  the  fact  that  the  parties 
to  the  transaction  were  brother  and  sister. 

We  reach  the  conclusion  that  the  plaintiff  is  entitled 
to  lot  2  under  the  will  of  Kichard  Tannahill,  and  the 
judgment  of  the  district  court  is  therefore — Reversed. 


CoENELius  Marnan  as  Administrator  of  the  Estate  of 
Hartwig  Stender,  deceased,  Appellee,  v.  The  Chi- 
cago, EocK  Island  &  Pacific  Railway  Company, 
Appellant. 

Railroads:  crossing  accident:  contributory  negligence.  One  is 
I  not  necessarily  guilty  of  contributory  negligence  on  approach- 
ing a  railway  crossing  in  a  city  by  failing  to  stop,  look  and 
listen  for  an  approaching  train.  In  the  instant  case  there  was 
evidence  tending  to  show  that  lio  proper  signal  or  warning  of 
the  approach  of  the  train  was  given;  that  the  Ragman  was  not 
at  his  place  of  duty;  that  the  train  was  being  operated  at  an 
unlawful  rate  of  speed,  and  that  the  view  of  an  approaching 
train  was  somewhat  obstructed,  and  it  is  held  that  the  question 
of  contributory  negligence  was  for  the  jury. 

Same.    Where  a  railway  crossing  gate  is  open  and  the  flagman  gives 
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2  no  warning  there  is  some  assurance  at  least  that  the  crossing 
can  be  made  in  safety;  and  such  facts  have  a  direct  bearing  on 
the  question  of  whether  the  traveler  who  acted  upon  it  exer- 
cised reasonable  care. 

Same:     evidence:    conclusion.     The   statement  of   a  witness  who 

3  saw  deceased  approaching  the  crossing  that  "1  thought  he  was 
going  to  stop,"  was  properly  stricken  as  the  conclusion  of  the 
witness. 

Same:     negligence:    evidence.     The   evidence   as   to   whether   the 

4  flagman  swung  his  lantern  as  a  signal  of  the  approaching  train 
was  in  such  conflict  as  to  require  submission  with  the  other  issu- 
able facts. 

Verdict:     passion  and  prejudice.     The  verdict  of  $3,475.67  for  the 

5  death  of  decedent,  a  man  of  sixty  years  of  age,  was  not  so  large 
as  to  clearly  indicate  passion  and  prejudice. 

Appeal  from  Scott  District  Court. — ^Hon.   Jas.   W.  Boi> 

LiNGEB,  Judge. 

Wednesday,  June  26,   1912. 

Action  at  law  to  recover  damages  for  the  death  of 
the  plaintiff's  intestate.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. — Affirmed. 

Carroll  Wright  and  J.  L.  Parrish,  and  Cook  &  Balluff, 
for  appellant, 

M.  V.  Gannon  and  W.  M.  Chamherlin,  for  appellee. 

Weaver,  J. — ^W^hile  in  the  act  of  walking  across  the 
defendant's  track  at  a  public  crossing  in  the  city  of  Daven- 
port, Hartwig  Stender  was  struck  and  killed  by  a  moving 
train.  This  collision,  the  plaintiff,  who  is  administrator 
of  Stender's  estate,  avers  was  caused  by  the  negligence  of  the 
defendant  in  operating  its  train  at  a  .high  rate  of  speed 
in  violation  of  an  existii^  city  ordinance,  in  failing  to 
sound  proper  signals,  or  give  proper  warnings  of  the  train's 
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approach,  and  in  failing  to  maintain  proper  gates  or  guards 
at  the  crossing.  The  deceased  was  a  man  of  about  sixty  years 
of  age  and  familiar  with  the  crossing.  The  accident  oc- 
curred about  half  past  seven  on  the  evening  of  January 
22,  1909.  The  night  was  quite  dark,  and  there  was  some 
wind  and  rain.  The  defendant  had  provided  gates  for 
this  crossing,  but  at  the  time  in  question  they  were  not 
being  used.  A  flagman  was  also  kept  stationed  there,  but 
his  position  at  the  moment  of  the  accident,  and  whether 
he  was  at  his  proper  place  and  attending  to  his  duties,  is 
a  matter  of  some  uncertainty.  By  ordinance  of  the  city 
the  maximum  rate  of  speed  permitted  to  trains  operated 
over  and  across  the  public  streets  was  twelve  miles  per 
hour.  Defendant's  track  runs  east  and  west  along  the 
course  of  Fifth  street;  and  across  Warreit  street,  which  is 
eighty  feet  in  width  and  extends  north  and  south.  East 
of  the  east  line  of  Warren  about  eleven  feet  stands  a  small 
cabin  or  shanty  for  the  flagman.  Stender  was  seen  walk- 
ing south  on  the  west  side  of  Warren.  After  he  had 
left  the  north  curb  of  Fifth  street,  and  as  he  neared  the 
track,  he  appeared  to  look  up,  and,  immediately  quicken- 
ing his  movement,  he  had  advanced  to  a  point  at  or  near 
the  south  rail  when  he  was  struck.  The  evidence  fairly 
tends  to  show  that  the  train  was  moving  at  considerably 
more  than  twelve  miles  per  hour ;  some  witnesses  estimating 
it  as  high  as  twenty-five  miles. 

The  flagman's  testimony  as  to  his  own  position  at  the 
time  was  not  obtained.  One  witness  thinks  he  saw  him 
swinging  his  lantern  at  the  middle  of  the  crossing,  but  an- 
other swears  that  he  himself  was  at  that  moment  talking 
with  him  on  the  east  side  of  Warren  street,  and  that  the 
flagman  was  facing  to  the  east.  The  engineer  in  charge  of 
the  train  says  that,  when  east  of  the  flagman's  cabin  from 
ten  to  twenty-five  feet,  he  saw  the  deceased,  and  hesitated 
an  instant  about  checking  the  speed,  thinking  the  traveler 
would  not  walk  into  a  collision,  but  almost  immediately, 
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seeing  the  imminent  danger^  lie  sounded  the  whistle  and 
attempted  to  stop,  but  was  unable  to  do  so  in  time  to 
prevent  the  accident.  He  says  that  his  train  was  not  a 
heavy  one,  and  if  moving  at  fifteen  miles  an  hour  he 
thinks  he  could  have  brought  it  to  a  stop  in  from  sixty 
to  seventy  feet;  and  that  if  moving  at  twenty  miles  an 
hour  the  stop  might  in  his  judgment  be  accomplished  in 
eighty-five  or  ninety  feet 

There  was  testimony  also,  though  disputed,  that  the 
engine  was  being  operated  without  signals  by  bell  or 
whistle  until  immediately  before  the  deceased  was  struck.  It 
carried  a  headlight  illuminating  the  track  to  a  distance 
of  a  thousand  feet  or  more.  No  one  was  walking  with 
deceased,  but  several  persons  were  within  seeing  distance, 
lie  appears  to  have  entered  upon  the  street  crossing  and 
failed  to  note  the  dangerous  proximity  of  the  train  until 
very  close  to  the  instant  of  collision.  If  he  stopped  at 
any  place  to  look  or  listen,  no  one  observed  the  act.  Wo 
find  no  evidence  that  any  one  saw  him  before  he  left  the 
curb,  and  no  witness  is  able  to  say  whether  he  did  or  did 
not  look  to  the  east  for  approaching  trains  before  he  entered 
upon  the  crossing  of  Warren  street.  Defendant  admits 
that  on  the  evidence  oflFered  the  jury  could  properly  find 
there  was  negligence  in  the  speed  of  the  train.  It  also 
concedes  that  the  questio'n  whether  proper  signals  were 
given  is  a  matter  upon  which  there  is  a  conflict  of  evidence ; 
but  counsel  argue  that,  even  if  such  negligence  be  found, 
it  was  not  the  proximate  cause  of  the  collision,  but  that 
such  cause  is  to  be  found  in  the  negligent  act  of  the 
deceased  himself  in  recklessly  walking  into  danger. 

Stated  in  other  words,  the  chief  contention  on  behalf 
of  appellant  is  that  deceased  was  chargeable  with  con- 
tributory negligence  as  a  matter  of  law.  The  rule  which 
makes  a  party  negligently  injured  bear  all  the  loss  suffered 
by  him,  if  as  a  matter  of  fact  he  is  chargeable  with  any 
part  of  the  blame,  is,  of  course,  too  well  settled  in  the  law 
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of  this  state  to  be  open  to  discussion.  Nor  can  there  be 
any  donbt  of  the  soundness  of  the  appellant's  proposition 
that  he  who  enters  a  known  place  of  danger  must  make 
I'easonable  use  of  his  senses  to  avoid  harm.  He  can  not 
recklessly  close  his  eyes  and  ears  to  the  plain  evidences  of 
impending  peril  and  be  entitled  to  damages  for  an  injury 
which,  in  the  exercise  of  reasonable  care,  he  would  have 
escaped.  The  rule  is  plain  enough,  but  its  application  is 
by  no  means  always  self-evident.  The  inquiry  whether  a 
given  act  is  reckless,  imprudent  or  careless,  or  is  reconcil- 
able with  that  degree  of  care  which  men  of  ordinary  pru- 
dence observe  under  like  or  similar  circumstances,  depends 
generally  upon  many  considerations.  It  is  a  matter  of  deduc- 
tion, argument,  and  reasoning  from  a  more  or  less  intricate 
network  of  facts  and,  as  such,  falls  within  the  province  of 
the  jury  and  not  of  the  courts. 

A  collision  with  a  railway  train  upon  a  highway  cross- 
ing on  the  open  prairie,  where  no  watch  or  guard  is  kept  or 
can  reasonably  be  expected,  and  where  a  person  approaching 

on  the  highway  has  an  unobstructed  view  of 
c?o88ing  acci-     the  track  for  a  long  distance,  is  one  thing. 

dent:  contrib-  ,    , 

tory  negii-        A  collisiou  upou  the  strcct  of  a  crowded  city, 

where  speed  of  trains  is  regulated  by  law 
or  ordinance,  where  gates  and  flagmen  are  a  reasonably 
necessary  provision  for  public  safety,  where  the  highway  is 
used  by  hundreds  if  not  thousands  of  people  every  day, 
and  where  an  open  view  of  the  track  for  any  considerable 
distance  is  not  ordinarily  obtainable  until  the  traveler  is 
within  or  very  near  the  zone  of  danger,  is  quite  another 
thing.  In  the  former  case  one  can  hardly  conceive  how 
a  person  using  the  highway  and  being  in  full  possession 
of  his  physical  and  mental  powers  can  be  injured  by  a 
passing  train  without  the  most  obvious  negligence  on  his 
part.  In  the  latter  case  it  is  by  no  means  difficult  to  under- 
stand how  sometimes  a  traveler  of  experience  and  intelli- 
gence may  be  run  down  and  injured  without  being  con- 
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clusivelj  chargeable  with  want  of  reasonable  care  for  his 
own  safety.  Each  city  street  is  a  place  of  danger.  In 
every  passing  carriage  or  street  car,  in  every  defect  in 
a  side  walk  or  crossing,  in  every  pole  and  wire  over- 
hanging cornice  or  window  cap,  in  every  railway  crossing, 
and  in  numberless  other  things,  there  are  ever  present 
threats  of  possible  injury,  yet  no  one  would  think  of 
saying  that  the  citizen  must  keep  indoors  at  the  peril  of 
being  held  negligent  if  he  assumes  to  use  the  public  way. 
Along  the  walks  and  roadways  there  flows  a  ceaseless  current 
of  humanity,  and,  if  each  individual  must  stop  at  each 
crossing  and  wait  till  all  possible  danger  has  demonstrably 
disappeared,  that  current  will  be  effectually  checked,  and 
business  and  social  stagnation  follow.  Crossings  afford 
a  common  way  for  the  use  of  the  ordinary  traveler  on  the 
one  hand,  and  of  the  railway  on  the  other,  and  each  is 
bound  to  exercise  that  right  with  due  regard  to  the  rights 
of  the  other.  The  highway  traveler  yields  precedence  to 
the  railway  train;  but,  when  the  crossing  is  clear,  he  is 
under  no  obligations  to  stop  and  wait  unless  there  be  a 
train  approaching  and  within  such  distance  as  to  indicate 
to  his  mind  as  a  reasonable  man  that  he  can  not  make  the 
passage  without  danger  of  injury.  While  nothing  will 
excuse  him  for  failing  to  see  or  hear  what  as  an  ordinarily 
prudent  man  under  all  circumstances  he  ought  to  see  and 
hear,  he  is  not  necessarily  chargeable  with  negligence  as 
a  matter  of  law  if  he  places  some  degree  of  reliance  upon 
the  regulations,  guards  and  warnings  which  the  law  or  custom 
has  provided  for  protection  of  the  public  of  which  he  is  a 
part  He  may  rightfully  assume  that  a  train  in  the  distance 
is  not  approaching  him  at  an  unlawful  rate  of  speed. 
Powers  V.  Railroad  Co.,  143  Iowa,  432. 

If  a  crossing  gate  be  opened,  and  the  flagman  gives 
no  warning,  such  fact  has  in  it  some  of  the  elements  of 
invitation  on  the  part  of  the  railway  company,  or  at  least 

■ 

partakes  of  the  nature  of  an  assurance  of  safety  ou  its 
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party   and  as  such  has  a  direct  hearing  on  the  question 

whether  the  traveler  who  acts  upon  it  exer- 
cises reasonable  care.  Doyle  v.  Railroad  Co., 
145  Mass.  386  (14  N.  E.  461) ;  Palmer  v.  Railroad  Co., 
112  N.  Y.  241  (19  N.  E.  678) ;  French  v.  Railroad  Co., 
116  Mass.  537 ;  Bonier  v.  Railroad  Co.,  141  Mass.  10  (6  N. 
E.  84) ;  Pennsylvania  Co.  v.  Stegemeier,  118  Ind.  305  (20 
N.  E.  843,  10  Am.  St.  Rep.  136);  Sweeney  v.  Railroad 
Co.,  92  Mass.  368  (87  Am.  Dec.  644);  Railroad  Co.  v. 
Clough,  134  111.  586  (25  N.  E.  664,  29  N.  E.  184) ;  Rail- 
road Co.  V.  Schneider,  45  Ohio  St.  678  (17  N.  E.  321) ; 
Railroad  Co.  v.  Coon,  111  Pa.  430  (3  Atl.  234). 

Indeed,  giving  eflFect  to  the  law  of  the  Cases  here 
cited,  and  of  numerous  other  precedents  to  the  same  pointy 
every  fact  contended  for  by  the  appellant  as  to  the  conduct 
of  the  deceased  may  be  conceded  without  making  the  case 
one  for  a  directed  verdict  on  the  ground  of  contributory 
negligence.  It  stands  conceded  that  there  was  evidence 
of  neglect  in  the  matter  of  the  speed  of  the  train  and  of  the 
omission  of  the  statutory  signals.  It  is  also  conceded  that 
the  gates  were  not  in  use,  and  that  a  flagman  had  been 
provided.  There  is  also  conflict  in  the  evidence  as  to 
whether  the  flagman  was  giving  attention  to  his  duty  as 
the  train  approached. 

In  the  French  case,  supra^  where  a  person  relying 
upon  the  absence  of  signals  undertook  to  make  the  crossing 
without  looking  for  the  train  at  a  place  where  she  might 
have  seen  it,  it  was  held  that  the  question  of  contributory 
negligence  was  for  the  jury.  A  similar  rule  was  applied  by 
the  .Ohio  court  in  the  Schneider  case,  above  cited.  In 
Railroad  Co.  v.  Stegemeier,  supra,  it  was  held  by  the 
^Indiana  court  that  an  open  gate  and  absence  of  a  flagman 
constituted  such  an  affirmative  assurance  of  safety  that  a 
traveler  could  not  be  charged  with  negligence  as  a  matter 
of  law  because  he  undertook  to  make  the  crossing  without 
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taking  the  precautions  usually  required  of  one  about  to 
enter  upon  a  railway  track.  This  we  think  is  the  rule  of 
reason  as  well  as  of  law.  If  the  public  may  not  assume, 
that  the  laws  and  ordinances  enacted  for  its  protection  will 
be  observed  and  that  open  gates  and  an  absent  or  inactive 
flagman  is  an  indication  of  safety  to  the  traveler  about  to 
cross  the  track^  then  all  devices  will  operate  leas  as  safe- 
guards to  the  traveler  than  as  traps  by  which  he  will  be 
lured  to  his  destruction. 

There  is  no  evidence  in  the  record  tending  to  show  that 
deceased  did  not  look  for  trains  before  leaving  the  Fifth 
street  curb.  Whether  there  be  any  presumption  that  he 
did  so  we  need  not  consider.  To  say  the  least,  there  is 
no  presumption  that  he  did  not  look.  If  he  did  look,  and 
saw  or  ought  to  have  seen  the  train,  he  was  not  necessarily 
negligent  in  attempting  to  cross;  for,  under  the  evidence 
as  to  its  speed,  it  must  have  then  been  at  such  distance 
that,  had  the  ordinance  of  the  city  been  observed,  he 
would  have  cleared  the  track  in  ample  time  to  avoid  the 
collision.  There  is  no  proof  that  he  knew  or  could  readily 
have  noted  the  speed  of  the  train's  approach,  and,  as  we 
have  already  said,  he  could  rightfully  assume  that  it  was 
not  excessive.  Even  as  it  was,  he  was  within  a  single 
step  or  two  of  safety  when  struck,  and  the  evidence  clearly 
justifies  a-  finding  that,  had  the  train  been  moving  within 
the  ordinance  limit,  he  had  abundant  time  to  cross.  TJrider 
essentially  similar  circumstances,  we  have  held  that  a 
traveler  thus  injured  is  not  guilty  of  contributory  negligence 
as  a  matter  of  law.  Powers' v.  Bailroad  Co.,  143  Iowa, 
432. 

There  was  no  error,  then,  in  the  refusal  of  the  trial 
court  to  set  aside  the  verdict  on  that  ground. 

The  court  instructed  the  jury  with  reference  to  the 
so-called  docJtrine  of  the  "last  fair  chance."  The  conten- 
tion for  appellant  in  this  respect  is  that  there  was  no  evi- 
dence on  which  such  an  instruction  could  properly  be  pred- 
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icated.  The  members  of  the  court  are  equally  divided 
as  to  whether  it  was  error  to  submit  the  question  to  the 
jury  under  the  record. 

A  witness,  having  testified  that  he  saw  deceased  walk- 
ing from  the  curb  toward  the  track,  added,  "I  thought  he 
was  going  to  stop,"  and  the  statement  was  stricken  out  on 

plaintiff's  objection.     Error  is  also  assigned 
evidcticc  on   this    ruliuff.      While    the    answer   might 

conclusion.  ~^  .  " 

well  have  been  permitted  to  stand,  we 
think  the  ruling  was  not  erroneous.  The  witness 
does  not  say  that  he  drew  the  inference  of  which 
he  speaks  from  anything  in  the  appearance,  attitude, 
or  movement  of  the  deceased,  or  state  any  fact  to  indicate 
that  this  expression,  "I  thought  he  was  going  to  stop,"  re- 
fers to  anything  else  than  his  own  mental  process.  Had 
he  said  that  "Stender  acted  as  if  about  to  stop,"  or  that 
"he  hesitated  and  looked  around  as  if  about  to  stop,"  or 
other  words  of  similar  import,  it  would  come  much  nearer 
to  admissibility  under  the  rule  rendering  competent  testi- 
mony which  partakes  of  conclusion  with  reference  to  the 
personal  appearance  of  one  whose  conduct  is  under  inquiry. 
But  the  witness  does  not  say  this  or  its  equivalent,  nor  was 
he  further  interrogated  to  bring  out  an  explanation  of  his 
statement.     The  exception  taken  can  not  be  sustained. 

The  court,  in  stating  the  negligence  charged  in  the 
petition,  recited  the  allegation  to  the  effect  that  the  flag- 
man negligently  failed  to  swing  his  lantern  in  warning  of 

the  approach  of  the  train.     This  is  said  to  be 
nepriigencc:        erroucous  bccausc  it  was  shown  without  dis- 

CTidencc 

pute    that    the   flagman   was    in    his    proper 

place  and  did  swing  his  lantern.     The  record  is  not  so 

clear  in  this  respect  as  argued  by  counsel.     As  we  have 

already  said,  one  witness  does  testify  that  the  flagman  was 

in   the   middle    of    the    street    swinging   his    lantern;    but 

another,  who  says  he  was  talking  with  the  flagman  at  that 

moment,  locates  him  on  the  east  side  of  the  street  facing 
Vol.  156  Ia.— 3a 
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east.  While  this  witness  says  he  does  not  know  whether 
the  flagman  was  swinging  his  lantern,  he  adds  that  he  did 
not  see  him  do  it  "No  other  witness  testifies  on  the  sub- 
ject The  record,  we  think,  leaves  the  situation  upon  this 
feature  of  the  case  in  sufBcient  uncertainty  to  justify  the 
court  in  leaving  it  with  other  issuable  facts  for  the  con- 
sideration of  the  jury. 

It  is  finally  argued  that  the  verdict  of  $3,475.67  is 

excessive.      We    think    the    recovery    is    not 

passion  and       80  large  as  to  clearly  indicate  passion  and 

prejudice.  ,       ,  , 

prejudice  on  the  part  of  the  jury,   and  we 
are  not  at  liberty  to  interfere  with  it 

There  is  no  error  in  the  record  requiring  a  new  trial, 
and  the  judgment  of  the  district  court  i^— Affirmed. 


S.  H.  Klopp,  Appellee,  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Appellant 

Railroads:  crossings:  Mandamus i  trial  by  court.  Mandamus  is 
z  the  proper  action  to  compel  a  railway  company  to  construct  a 
crossing  for  the  accommodation  of  a  landowner,  and  under  the 
statute  must  be  tried  to  the  court  whether  of  a  legal  or  equit- 
able nature;  and  a  trial  to  a  jury  over  objection  is  reversible 
error. 

Same:    transfer  to  equity:  statutes.    The  provisions  of  the  statute 

2  relating  to  transfer  of  causes  without  abatement  of  dismissal, 
when  an  error  in  the  kind  of  proceeding  has  been  adopted,  are 
not  applicable  to  an  action  in  mandamus;  and  if  designated  in 
the  petition  as  a  law  action  that  fact  would  not  require  the 
defendant  to  move  for  a  transfer  to  the  equity  side  of  the 
docket  and  to  object  to  a  jury  trial  before  answering,  for  the 
court  has  no  authority  to  submit  the  action  in  any  form  to  a 
jury. 

Same:    reversal.     Where  an  action  in  mandamus  has  been  errone- 

3  ously  tried  to  a  jury  it  will  be  reversed  that  it  may  be  tried 
to  the  court  as  provided  by  statute. 
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Appeal  from  Linn  District  Court. — Hon.  Miix)  P.  Smith, 

Judge. 

Wednesday,  June  26,  1912. 

Action  of  mandamus  wlierein  plaintiff,  an  owner  of 
property  on  either  side  of  defendant's  line  of  railway 
seeks  to  compel  defendant  to  construct  an  undei> 
ground  crossing  on  its  roadbed  for  use  in  con- 
nection with  plaintiff's  premises;  and  for  judgment  for. 
$500  damages  for  failure  to  maintain  an  adequate 
crossing  from  August  1,  1906,  down  to  the  date  of  the 
institution  of  the  action.  Over  defendant's  protest  and 
exceptions  the  case  was  tried  to  a  jury,  resulting  in  a 
verdict  for  plaintiff,  and  a  finding  that  he  was  entitled  to' 
an  underground  crossing  at  or  near  the  point  asked  for  by 
him,  and  that  he  had  sustained  damages  in  the  sum  of  one 
dollar.  The  jury  also  returned  an  answer  to  a  special  in- 
terrogatory as  follows:  "Under  all  the  facts  and  circum- 
stances given  in  evidence  which  crossing  do  you  find  is  the 
more  reasonably  adequate,  the  crossing  which  the  plaintiff 
has  requested,  or  the  present  one?  Answer:  The  one  re- 
quested." Judgment  having  been  rendered  on  this  verdict, 
the  defendant  appeals. — Reversed  and  remanded. 

* 
Cook,  Hughes  &  Sutherland,  for  appellant. 

Richel  &  Dennis,  for  appellee. 

Deemeb,  J. — The  petition  filed  by  plaintiff  was  de- 
nominated a  petition  at  law,  but  was  really  an  action  of 
mandamus  to  require  the  defendant  to  construct  an  under- 
ground crossing,  connecting  his  lands  on  either  side  of 
the  defendant's  right  of  way,  and  asking  a  judgment  for 
damages.  In  due  season  defendant  filed  an  answer  to 
this  petition.     Thereafter  the  defendant  was  given  leave  to 
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withdraw  its  answer,  and  to  file  a  motion  to  transfer  the 
cause  to  the  equity  side  of  the  docket.  This  motion  was 
overruled  by  the  court  on  the  12th  day  of  November,  1910; 
the  defendant  preserving  its  exception.  Thereupon  the 
defendant  filed  an  answer,  setting  forth  various  defenses, 
and,  after  filing  its  second  answer,  the  defendant  filed  its 
second  motion  to  transfer  the  case  to  the  equity  side  of  the 
docket.  This  last  motion  was  overruled  by  the  court  on 
the  14th  day  of  November,  1910.  The  case  was  assigned 
for  trial  and  came  on  for  hearing  on  the  14th  day  of 
November.  When  the  case  was  reached,  the  defendant 
made  the  following  objection:  "The  defendant  objects  to 
the  calling,  swearing,  or  impaneling  of  a  jury  in  this  cause, 
and  objects  to  the  cause  being  tried  before  a  jury,  because 
section  4341  of  the  Code  Supplement  of  1907  provides 
that  all  such  cases  shall  be  tried  as  equitable  actions,  and 
the  court  has  no  right,  authority,  or  jurisdiction  to  try  the 
same  before  a  jury."  This  objection  was  overruled,  a 
jury  was  impaneled,  and  the  case  proceeded  to  trial  to 
a  jury.  At  the  conclusion  of  plaintiff's  evidence  defendant 
moved  for  a  directed  verdict,  which  motion  was  overruled, 
and  the  defendant  excepted.  At  the  conclusion  of  all  the 
evidence,  the  defendant  renewed  its  motion  for  a  directed 
verdict,  which  motion  was  overruled  and  exception  again 
taken.  The  jury  was  then  instructed  and  returned  a  ver- 
dict with  the  answer  to  the  special  interrogatory  hereto- 
fore set  out.  Defendant  excepted  to  the  verdict,  and  there- 
upon filed  a  motion  for  decree  and  judgment  denying  the 
writ  of  mandamus.  This  motion  was  based  upon  the 
defenses  pleaded  in  defendant's  answer,  and  raised  prac- 
tically all  the  questions  which  it  relied  upon  as  a  defense 
to  plaintiff's  suit.  This  motion  was  overruled,  and  a  judge- 
ment and  order  for  writ  of  mandamus  granted'  as  prayed. 
I.  The  appeal  challenges  many  of  the  rulings  and 
orders  of  the  trial  court.  The  only  one  which  we  need 
now  consider  is  the  trial  of  the  case  to  a  jury  over  the 
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defendant's  objections^  which  were  interposed  at  the  time 

I  Railboaos-         *^®  J^^  ^*®  called;  and  perhaps  the  ruling 

^i^damus:        ^^  ^^®  ^^^  motion  made  by  the  defendant 

tnai  by  court     ^  transfer  the  cause  to  the  equity  docket. 

The  statute  with  reference  to  actions  of  mandamus  in 
force  when  this  action  was  tried  reads  as  follows:  "The 
action  of  mandamus  is  one  brought  to  obtain  an  order 
commanding  .  •  .  a  corporation  or  person  to  do  or 
not  to  do  an  act,  the  performance  or  omission  of  which 
the  law  enjoins  as  a  duty  resulting  from  an  oflSce,  trust 
or  station.  •  •  •  All  such  actions  shall  be  tried  as 
equitable  actions."  Code  Supplement,  section  4341.  That 
the  action  was  of  mandamus,  and  was  properly  brought 
as  such,  is  practically  conceded.  Indeed,  such  is  the  hold- 
ing in  Boggs  v.  Railway,  54  Iowa,  435.  Whether  it  bo 
proper  to  entitle  it  in  the  petition  as  an  action  at  law  or 
in  equity  is  not,  as  we  think,  material.  Until  the  change 
in  the  statute,  it  was  generally  recognized  as  a  special  pro- 
ceeding, or  an  action  at  law  and  triable  to  a  jury,  but 
the  statute  now  says  that  "all  such  actions  (no  matter 
whether  at  law  or  in  equity)  shall  be  tried  as  equitable 
actions."  Section  3650  of  the  Code  provides  that:  "Issues 
of  fact  in  an  ordinary  action  must  be  tried  by  jury,  unless 
the  same  is  waived.  All  other  actions  shall  be  tried  by 
the  court,  unless  a  reference  thereof  .is  made."  This  sec- 
tion has  not  been  regarded  as  applicable  to  what  are  now 
denominated  in  the  Code  (section  3425)  as  special  actions. 
See  In  re  Bresee,  82  Iowa,  573 ;  Porter  v,  Butterfield,  116 
Iowa,  729 ;  Green  v.  Smith,  111  Iowa,  185 ;  Frank  v. 
Hollands,  81  Iowa,  166;  In  re  Culverts  Estate  153  Iowa, 
461.  As  the  statute  expressly  provides  that  the  action  shall 
be  tried  as  an  equitable  one,  the  court  had  no  right  or 
authority,  over  defendant's  objections,  to  order  the  case 
tried  to  a  jury;  and  was  not  justified  in  shifting  the  re- 
sponsibility to  such  a  tribunal.  The  parties  were  entitled 
to  the  personal  judgment  and  decision  of  the  court,  and 
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the  designation  of  the  petition  as  one  at  law,  instead  of  a 
petition  in  equity,  did  not  warrant  the  court  in  refusing 
to  try  the  issues,  where  the  request  was  made  before  the 
trial  was  actually  begun.  This  question  is  settled,  as  we 
think,  in  Hobart  v.  Ilobart,  51  Iowa,  518.  This,  it  is  true, 
was  a  divorce  suit,  which,  over  the  objection  of  the  defend- 
ant, the  court  referred  to  a  jury,  received  the  jury's  ver- 
dict, and  entered  a  decree  in  accord  with  the  verdict  so 
returned.  The  question  arose  upon  appeal  as  to  the  va- 
lidity of  such  a  verdict,  and  in  the  course  of  the  opinion 
the  court  said: 

Section  2998  of  the  Revision  provides:  'Issues  of 
law  must  be  tried  by  the  court  unless  referred  as  provided 
in  section  3089.  An  issue  of  fact  in  an  action  by  ordinary 
proceedings  must  be  tried  by  a  jury,  unless  a  jury  trial 
shall  be  waived,  as  provided  in  section  3087,  or  a  reference 
be  ordered  as  provided  in  section  3090.^  Section  2740  of 
the  Code  of  1873,  which  is  a  substitute  for  section  2998 
of  the  Revision,  is  as  follows:  'Issues  of  fact,  in  an  action 
of  ordinary  proceeding,  must  be  tried  by  jury,  unless  the 
same  is  waived.  All  other  issues  shall  be  tried  by  the  court, 
unless  a  reference  thereof  is  made.'  Sections  2741  and 
2742  of  the  Code,  which  are  substituted  for  section  2999 
of  the  Revision,  do  not  contain  the  provision  respecting 
the  submission  of  a  question  of  fact  to  a  jury  to  inform 
the  conscience  of  the  court  This  omission  is  very  sig- 
nificant, and  sufficient  of  itself  to  raise  a  strong  presump- 
tion of  an  intention  to  change  the  practice  in  such  cases. 
But,  in  addition  to  this  omission,  section  2740  of  the  Code 
affirmatively  provides  for  the  manner  in  which  issues  of 
fact  shall  be  tried.  This  section  declares  that  all  issues, 
other  than  issues  of  fact  in  an  action  in  an  ordinary  pro- 
ceeding, shall  be  tried  by  the  court,  unless  a  reference 
thereof  is  made.  This  provision,  it  seems  to  us,  places  it 
beyond  question  that  an  issue  of  fact,  in  an  equitable  pro- 
ceeding can  not  be  submitted  to  a  jury.  Appellee  insists 
that  the  exception  in  section  2740,  allowing  a  reference, 
authorizes  a  reference  of  a  question  of  fact  to  a  jury. 
But  this  construction  is  not  admissible.  A  reference  of 
issues  of  fact  in  actions  is  provided  for  in  sections  2815-2830 
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of  tho  Code.  It  is  to  such  a  reference  that  section  2740 
refers.  It  is  true  that  in  Sherwood  v.  Sherwood,  44  Iowa, 
192,  this  court  said:  *It  would  have  been  competent  for 
the  court  to  have  had  the  issue  respecting  the  alleged 
adultery  tried  by  a  jury  in  order  to  advise  the  conscience 
of  the  court,  and  this  in  analogy  to  the  English  chancery 
practice.'  But  this  point  was  not  in  that  case,  inasmuch 
as  a  jury  trial  was  demanded  and  was  refused.  Besides, 
the  attention  of  the  court  was  not  directed  to  the  change  in 
the  law  as  to  the  mode  of  trial.  The  same  is  true  as  to 
the  Howe  Machine  Co.  v.  Woolly,  60  Iowa,  649.  A  trial 
by  jury  was  also  denied  in  that  case.  What  was  said  is 
a  mere  repetition  of  the  dictum  in  the  case  of  Sherwood  v. 
Sherwood,  supra.  Section  2611  of  the  Code  provides  that 
an  action  for  divorce  shall  be  prosecuted  by  equitable  pro- 
ceedings. Upon  the  former  appeal  of  this  case  it  was  held 
that  the  adoption  by  the  court,  upon  an  examination  of  the 
evidence,  of  the  findings  of  the  referee,  does  not  remove 
the  prejudice  which  may  have  resulted  from  the  reference. 
The  same  is  true  as  to  the  adoption  by  the  court  of  the 
findings  of  the  jury. 

The  applicability  of  this  decision  to  the  instant  case 
is  apparent  when  we  turn  to  the  statute,  under  which  that  de- 
cision was  made,  with  reference  to  the  trial  of  divorce  suits. 
It  was  2511  of  the  Code  of  1873,  which  is  now  3430  of 
the  present  Code,  and  reads  as  follows:  •  "An  action  for  a 
divorce  shall  be  by  equitable  proceedings."  The  one  ob- 
jection interposed  in  the  Hobart  case  was  to  the  trial  of 
the  case  to  a  jury  because  the  law  required  such  cases  to 
be  tried  by  the  judge.  This  objection  was  overruled,  and 
the  case  proceeded  to  trial  to  a  jury,  as  already  indicated. 
The  case  was  reversed  simply  because  of  the  error  in  sub- 
mitting it  to  a  jury. 

Appellee  attempts  to  meet  this  by  referring  to  the 
well-known  rule,  applied  to  proper  cases,  to  the  effect  that 
an  error  of  the  plaintiff  as  to  the  kind  of  proceedings 
adopted  shall  not  cause  the  abatement  or  dismissal  of  the 
action,  but  merely  a  change  into  the  proper  proceedings 
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and  a  transfer  to  the  proper  docket^  and  that  an  error  as  to 
Same-  *^®  }dnd  of  proceedings  adopted  in  the  action 

eQuity^  ^        ^^    waived    by    a    failure    to    move    for    its 
sututei.  correction   at  the  time  and  in   the  manner 

prescribed  in  the  Code.  This  procedure  is  as  follows: 
"Such  error  may  be  corrected  by  the  plaintiff  without 
motion  at  any  time  before  the  defendant  has  answered, 
or  afterwards  on  motion  in  court."  (Code,  section  3433.) 
"The  defendant  may  have  the  correction  made  by  motion 
at  or  before  the  -filing  of  his  answer,  where  it  appears  by 
the  provision  of  this  Code  wrong  proceedings  have  been 
adopted."  Code,  section  3434.)  We  do  not  think  these  sec- 
tions are  applicable  to  the  case.  There  was  no  error  in  the 
kind  of  proceedings  adopted.  The  action  was  rightly  in 
mandamus,  and  the  sole  question  for  determination  was 
how  should  such  an  action  be  tried,  whether  to  the  court 
or  by  jury.  That  question  would  not  arise  properly 
until  the  case  was  called  for  trial.  But,  if  we  should  hold 
these  sections  applicable,  the  same  conclusion  would  result; 
for  the  reason  that,  while  defendant  did  not  file  its  first 
motion  to  transfer  at  the  time  of  or  before  the  filing  of  its 
first  answer,  it  had  permission  of  the  court  to  withdraw 
this  answer,  and  then  filed  its  motion  to  transfer.  Even 
if  such  a  motion  were  necessary,  we  think  the  court  was 
in  error  in  denying  the  first  motion  to  transfer.  But  the 
fact  is  there  was  no  error  as  to  the  kind  of  proceedings 
adopted.  The  statute  expressly  says  that  the  action  of 
mandamus  shall  be  tried  as  an  equitable  one,  and  the 
court  had  no  power,  in  view  of  defendant's  objections,  to 
order  the  issues  submitted  to  a  jury,  and  then  to  adopt 
the  findings  of  the  jury  as  basis  of  its  judgment  and 
decree.  This  it  seems  to  us  is  so  plain  that  argument  can 
add  little. 

11.  For  the  error  pointed  out,  the  case  must  be  re- 
versed, and  the  only  remaining  question  is,  What  shall  be 
done  with  it?     The  trial  court  has  never,  as  yet,  passed 
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upon  the  matter,  save  as  it  adopted  the  conclusion  of  the 
3.  Same:  j^^'     The  parties  are  entitled  to  his  inde- 

rcvcrsaL  pendent    judgment,    and    until    that   is    had 

this  court  should  not  interefere.  We  may  say  however, 
that  under  the  record  as  it  now  appears,  especially  in  view 
of  the  verdict  of  the  jury,  it  is  very  doubtful  whether  plain- 
tiff is  entitled  to  the  relief  demanded.  Under  the  facts  as 
we  understand  them,  and,  of  course,  they  may  not  be  the 
same  upon  a  retrial,  we  would  be  disposed  to  find  that  the 
plaintiff  was  not  entitled  to  a  writ  compelling  the  imder^ 
ground  crossing  which  he  seeks  to  have  established. 

We,  therefore,  reverse  the  case  that  the  same  may 
be  tried  by  the  court  as  the  Code  provides,  with  permission, 
of  course,  to  either  party  to  introduce  such  testimony  as 
it  may  have  to  offer.  For  the  reasons  already  stated,  the 
judgment  must  be,  and  it  is,  revised,  and  the  cause  re- 
manded for  further  proceedings  in  harmony  with  this 
opinion. — Reversed  and   remanded. 


J.  C.  Savage,  et  al.,  v.  L.  E.  Abmstbonq,  et  al.,  Appellants. 

Boundaries:    acquiescence:  evidence.    Where  a  boundary  fence  has 

1  been  recognized  and  acquiesced  in  by  adjoining  landowners  for 
a  long  series  of  years  as  marking  the  true  boundary  line  between 
their  lands,  and  their  occupancy  has  been  apparently  with  ref- 

.  erence  to  such  fence,  the  presumption  arising  from  such  acqui- 
escence is  sufficient  to  determine  the  location  of  the  line,  unless 
there   are   controlling  circumstances   such   as   will   overcome   the 
presumption.     In  the  instant  case  the  evidence  is  held  to  show; 
an  established  line  by  acquiescence.  I 

Same:     estoppel.     It  is  also  held  that  the  conduct  of  the  plaintiffs 

2  was  such  as  to  estop  them  from  contending  that  the  line  thus 
acquiesced  in  is  not  the  true  boundary. 

Appeal  from  Webster  District  Court, — How.   C.   Q.  Lee, 
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Satubdat,  Septembeb  2,  1912. 

AoTiON  for  an  injunction  restraining  defendants  from 
trespassing  on  plaintiffs'  land  by  erecting  a  fence  thereon, 
and  requiring  that  defendants  remove  from  said  land  any 
fencing  material  which  may  have  been  placed  thereon  by 
them.  There  was  a  decree  for  plaintiffs,  and  the  defend- 
ants appeal. — Affirmed. 

A.  N.  Botsford  and  Price  &  Joyce,  for  appellants. 

E.  H.  Johnson,  for  appellees. 

McClain,  C.  J. — This  controversy  relates  to  a 
boundary  line  running  east  and  west  between  the  W.  % 
of  the  N.  W.  1/4  of  section  2  and  the  E.  y2  of  the  N.  W. 
V4  of  section  8,  all  in  township  88,  range  29,  in  Webster 
county,  on  the  south,  and  a  tract  of  land  belonging  to  de- 
fendant Armstrong  and  others  on  the  north.  The  details 
of  ownership  and  source  of  title  to  these  three  tracts  need  not 
be  fully  set  out,  in  order  to  enable  us  to  determine  the  ques- 
tions presented  on  this  appeal.  It  iB  'sufficient  to  say  that 
the  plaintiff  J.  C.  Savage  is  the  owner  in  his  own  right  of 
the  west  eighty  above  described,  having  acquired  title  there- 
to through  his  mother  in  1903.  She  had  bought  it 
from  one  Mooney  in  1899  and  Mooney  had  been 
the  owner  for  many  years  prior  to  that  d^te. 
The  plaintiffs,  including  J.  C.  Savage,  are  the 
owners  in  common  of  the  east  eighty  above  described,  which 
was  purchased  by  Michael  Savage,  father  of  J.  C.  Savage, 
in  1878,  and  has  been  occupied  by  him,  and  after  his  death 
by  his  widow,  Jane  Savage,  and  certain  of  his  heirs,  broth- 
ers of  J.  C.  Savage,  imtil  the  present  time.  The  controversy 
between  these  plaintiffs  and  the  defendant,  who  own  or 
have  interests  in  the  tract  of  land  adjoining  the  two  eighty's 
en  the  north,  arose  in  the  fall  of  1910,  when  the  defendants, 


.  ^' 
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through  their  agents  and  emplojeesy  attempted  to  erect  a 
new  fence  on  a  line  somewhat  south  of  the  line  of  an  old 
fence^  which  had  for  many  years  been  maintained  by  plain- 
tiffs and  their  grantors  and  the  owners  of  the  land  to  the 
north  of  them.  Plaintiffs  do  not  ask  that  their  title  be 
quieted  to  the  strip  between  the  two  fences,  but  they  seek 
an  injunction  to  restrain  defendants  from  erecting  and 
maintaining  a  new  fence,  and  they  also  ask  that  the  new 
fence,  as  partially  constructed,  and  the  material  to  be  em- 
ployed in  its  construction,  be  removed  from  their  land. 
The  effect  of  the  decree  of  the  lower  court  is,  however,  to 
establish  the  true  boundary  line,  and  no  doubt  is  as  effect- 
ual in  determining  the  title  of  plaintiffs  to  the  strip  of 
land  between  the  old  fence  and  the  new  fence  as  though  a 
decree  quieting  title  in  plaintiffs  to  such  strip  had  been 
expressly  asked.  In  this  respect  there  is  no  complaint  aa 
to  the  form  of  the  decree.  It  is  conceded  that  there  is 
a  misjoinder  of  plaintiffs,  inasmuch  as  there  is  no  common 
ownership  of  plaintiffs  in  the  west  eighty,  on  the  one  hand, 
which  belongs  exclusively  to  plaintiff  J.  C.  Savage,  and 
the  east  eighty,  which  belongs  exclusively  to  Jane  Savage 
and  other  plaintiffs,  as  widow  and  heirs  of  Michael  Savage ; 
but,  although  the  question  of  misjoinder  was  properly  raised 
by  defendants,  it  has  been  agreed  that  the  cause  shall  be 
determined  without  regard  to  such  misjoinder.  The  sole 
question  presented  is  whether  the  lower  court  erred  in  grant- 
ing the  relief  prayed  by  all  the  plaintiffs  as  against  the 
defendants. 

It  is  the  contention  of  the  plaintiffs  that,  without  re- 
gard to  the  exact  location  of  the  boundary  line  according 
to  the  government  survey  between  their  two  eighties  and 

the  land  of  defendants  lying  to  the  north  of 
•cqaicsccnce:'     them,   a  bouudary  line  has  been  established 

evidence.  i  t_        •    • 

by  the  joint  maintenance  and  repair  of  a 
fence,  which  has  existed  for  more  than  twenty  years, 
between   the  properties,   and  that  this  fence  has,  by  ac- 


'476  Savage  v.  ABMSTsoNa.  [156  Iowa 

quiescence,  become  the  true  boundary  line.  Without  set- 
ting out  the  evidence  in  d^etail,  we  are  satisfied  to  sustain 
the  conclusion,  announced  by  the  lower  court,  that  this 
fence  had  been  acquiesced  in  as  marking  the  boundary 
line  for  such  length  of  time  as  that  it  must  be  treated  as 
constituting  the  true  boundary  line  by  an  implied  agree- 
ment, unless,  for  reasons  hereafter  to  be  referred  to,  the 
plaintiffs  are  now  estopped  from  insisting  that  it  shall  be 
so  treated.  The  proof  of  acquiescence  for  many  years,  based 
upon  the  maintenance  and  repair  of  this  fence  and  occu- 
pai^cy  of  the  land  to  the  line  thus  indicated,  is  overwhelm- 
ing. It  is  true  that  there  seems  to  have  been  a  controversy 
between  the  owners  of  the  land  lying  east  of  the  east  eighty 
and  the  owners  of  the  land  adjoining  it  on  the  north  as  to 
whether  the  fence  between  them,  which  was  a  continuation 
of  the  old  fence  between  the  lands  of  the  parties  to  this 
suit,  was  on  the  true  line,  and  that  the  portion  of  the  fence 
to  the  east  on  the  east  eighty  has  been  so  changed  as  to 
create  a  jog.  But  we  regard  this  fact  to  be  in  itself  wholly 
immaterial.  No  concessioiis  between  other  parties  as  to 
the  continuance  of  the  old  fence  to  the  east  could  affect 
these  plaintiffs.  There  is  testimony  as  to  certain  con- 
versations between  Michael  Savage,  then  owning  the  east 
eighty,  and  those  interested  in  the  location  of  the  fence  to 
the  east  of  his  land,  tending  to  indicate  an  uncertainty  on 
the  part  of  Michael  Savage  as  to  whether  the  old  fence 
was  the  true  line;  and  there  is  similar  evidence  tending 
to  show  an  uncertainty  on  the  part  of  Mooney,  who  owned 
the  west  eighty,  as  to  whether  the  fence  as  it  existed  north 
of  his  eighty  was  on  the  true  line.  But  this  evidence  falls 
short  of  establishing  any  intention  on  the  part  of  Michael 
Savage  and  Mooney  to  abandon  the  claim,  which  must  be 
implied  from  the  maintenance  of  the  fence  for  a  long  time 
and  the  occupancy  of  the  land  up  to  the  fence  as  the  true 
boundary,  that  such  fence  was  the  real  boundary  between 
their  respective  eighties  and  the  land  to  the  north;  for  no 
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.  question  seems  to  have  been  entertained  at  any  time  between 
either  Mooney  or  Michael  Savage,  on  the  one  hand,  and 
the  owners  of  the  land,  on  the  other,  as  to  the  fact  that 
this  fence  was  on  the  true  line. 

It  is  true,  as  contended  for  appellants,  that  the  in- 
ference arising  from  ten  years'  acquiescence  in  a  boundary 
fence  and  occupancy  with  reference  to  such  fence  as  the 
true  line  may  be  overcome  by  proof  of  other  controlling 
circumstances  inconsistent  with  and  contradicting  the  in- 
ference of  acquiescence.  Miller  v.  Mills  County,  111  Iowa, 
654.  But,  if  there  are  no  controlling  circumstances  suffi- 
cient to  overcome  the  inference  from  acquiescence — ^that  is, 
if  it  does  not  appear  that  the  fence  maintained  by  the 
parties  was  so  maintained  with  the  understanding  that  it 
did  not  constitute  the  true  boundary  line,  and  occupancy 
has  been  apparently  with  reference  to  such  fence  as  the 
boundary  line — then  the  presumption  from  acquiescence  is 
sufficient  to  determine  the  boundary  line  in  controversy. 
Keller  v.  Harrison,  139  Iowa,  383.  As  we  find  no  control- 
ling circumstances  such  as  to  overcome  the  presumption 
from  long  acquiescence,  we  are  satisfied  that  prior  to  the 
origin  of  this  controversy  the  old  fence  had  become  estab- 
lished as  the  true  boundary  line.  The  evidence  does  not 
siipport  the  contention  of  appellants  that  the  old  fence  was 
a  mere  tentative  affair  and  the  case  of  Webster  v.  Shrine 
Temple  Co.,  141  Iowa,  325,  is  not  in  point. 

Counsel  for  appellants  contend,  however,  that,  irre- 
spective of  the  question  of  acquiescence,  the  record  shows 
that  the  plaintiffs  are  estopped  by  their  conduct  from  now 
2,  Same:  claiming  that  the  new  fence,  partially  con- 

cstoppeL  structed  by  appellants,  and  which  they  are 

by  the  decree  enjoined  from  completing  or  maintaining,  is 
not  on  the  true  line.  This  contention  is  based  upon  the 
alleged  conduct  of  plaintiff  J.  C.  Savage,  owner  of  the  west 
eighty  in  his  own  right  and  owner  in  common  with  hia 
mother  and  his  brothers  and  sisters  of  the  east  eighty.   The 
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quiescence^  become  the  true  boundary  line.  Without  set- 
ting out  the  evidence  in  dietail^  we  are  satisfied  to  sustain 
the  conclusion^  announced  by  the  lower  court,  that  this 
fence  had  been  acquiesced  in  as  marking  the  boundary 
line  for  such  length  of  time  as  that  it  must  be  treated  as 
constituting  the  true  boundary  line  by  an  implied  agree- 
ment, unless,  for  reasons  hereafter  to  be  referred  to,  the 
plaintiffs  are  now  estopped  from  insisting  that  it  shall  be 
so  treated.  The  proof  of  acquiescence  for  many  years,  based 
upon  the  maintenance  and  repair  of  this  fence  and  occu- 
pai\cy  of  the  land  to  the  line  thus  indicated,  is  overwhelm* 
ing.  It  is  true  that  there  seems  to  have  been  a  controversy 
between  the  owners  of  the  land  lying  east  of  the  east  eighty 
and  the  owners  of  the  land  adjoining  it  on  the  north  as  to 
whether  the  fence  between  them,  which  was  a  continuation 
of  the  old  fence  between  the  lands  of  the  parties  to  this 
suit,  was  on  the  true  line,  and  that  the  portion  of  the  fence 
to  the  east  on  the  east  eighty  has  been  so  changed  as  to 
create  a  jog.  But  we  regard  this  fact  to  be  in  itself  wholly 
immaterial.  No  concessioiis  between  other  parties  as  to 
the  continuance  of  the  old  fence  to  the  east  could  affect 
these  plaintiffs.  There  is  testimony  as  to  certain  con- 
versations between  Michael  Savage,  then  owning  the  east 
eighty,  and  those  interested  in  the  location  of  the  fence  to 
the  east  of  his  land,  tending  to  indicate  an  uncertainty  on 
the  part  of  Michael  Savage  as  to  whether  the  old  fence 
was  the  true  line;  and  there  is  similar  evidence  tending 
to  show  an  uncertainty  on  the  part  of  Mooney,  who  owned 
the  west  eighty,  as  to  whether  the  fence  as  it  existed  north 
of  his  eighty  was  on  the  true  line.  But  this  evidence  falls 
short  of  establishing  any  intention  on  the  part  of  Michael 
Savage  and  Mooney  to  abandon  the  claim,  which  must  be 
implied  from  the  maintenance  of  the  fence  for  a  long  time 
and  the  occupancy  of  the  land  up  to  the  fence  as  the  true 
boundary,  that  such  fence  was  the  real  boimdary  between 
their  respective  eighties  and  the  land  to  the  north;  for  no 
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.  question  seems  to  have  been  entertained  at  any  time  between 
either  Mooney  or  Michael  Savage,  on  the  one  hand,  and 
the  owners  of  the  land,  on  the  other^  as  to  the  fact  that 
this  fence  was  on  the  true  line. 

It  is  true,  as  contended  for  appellants,  that  the  in- 
ference arising  from  ten  years'  acquiescence  in  a  boundary 
fence  and  occupancy  with  reference  to  such  fence  as  the 
true  line  may  he  overcome  by  proof  of  other  controlUng 
circumstances  inconsistent  with  and  contradicting  the  in- 
ference of  acquiescence.  Miller  v.  Mills  County,  111  Iowa, 
654.  But,  if  there  are  no  controlling  circumstances  suffi- 
cient to  overcome  the  inference  from  acquiescence — ^that  is, 
if  it  does  not  appear  that  the  fence  maintained  by  the 
parties  was  so  maintained  with  the  understanding  that  it 
did  not  constitute  the  true  boundary  line,  and  occupancy 
has  been  apparently  with  reference  to  such  fence  as  the 
boundary  line — then  the  presumption  from  acquiescence  ia 
sufficient  to  determine  the  boundary  line  in  controversy. 
Keller  v,  Harrison,  139  Iowa,  383.  As  we  find  no  control- 
ling circumstances  such  as  to  overcome  the  presumption 
from  long  acquiescence,  we  are  satisfied  that  prior  to  the 
origin  of  this  controversy  the  old  fence  had  become  estab- 
lished as  the  true  boundary  line.  The  evidence  does  not 
siipport  the  contention  of  appellants  that  the  old  fence  was 
a  mere  tentative  affair  and  the  case  of  Webster  v.  Shrine 
Temple  Co,,  141  Iowa,  325,  is  not  in  point. 

Counsel  for  appellants  contend,  however,  that,  irre- 
spective of  the  question  of  acquiescence,  the  record  shows 
that  the  plaintiffs  are  estopped  by  their  conduct  from  now 
2,  Same:  claiming  that  the  new  fence,  partially  con- 

cstoppci.  structed  by  appellants,  and  which  they  are 

by  the  decree  enjoined  from  completing  or  maintaining,  is 
not  on  the  true  line.  This  contention  is  based  upon  the 
alleged  conduct  of  plaintiff  J.  C.  Savage,  owner  of  the  west 
eighty  in  his  own  right  and  owner  in  common  with  his 
mother  and  his  brothers  and  sisters  of  the  east  eighty.   The 
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facts  on  which  this  contention  is  predicated  may  be  briefly 
stated  as  follows:  On  August  12,  1910,  one  Lind,  a  surveyor 
in  the  employ  of  defendants,  undertook  to  run  a  line  from 
the  river,  situated  some  distance  east^  to  the  highway  west 
of  defendants'  land,  which  should  determine  the  true  line 
according  to  the  government  survey  between  the  tract  of 
land  lying  east  of  plaintiffs'  east  eighty  and  the  land  of 
defendants  lying  north  of  it,  and  by  continuation  westward 
also  the  true  line  between  the  plaintiffs'  land  and  the 
defendants'  land;  and  it  is  contended  for  appellants  that 
Lind  th^n  advised  J.  C.  Savage  that  this  survey  was  being 
made  for  the  purpose  of  locating  the  line  of  a  new  fence, 
and,  according  to  his  testimony,  this  line  was  run  through 
west  to  the  highway,  and  was  marked  by  stakes  set  on  the 
two  tracts  of  land  belonging  to  the  plaintiffs,  and  some 
of  them  had  knowledge  of  the  fact  that  this  line  was  south 
of  the  line  of  the  old  fence.  But  there  is  a  controversy  in 
the  record  as  to  what  the  conversation  between  Lind  and 
J.  C  Savage  actually  was,  and  we  reach  the  conclusion  that 
defendants  have  not  shown  by  a  preponderance  of  the  evi- 
dence that  J.  C.  Savage,  or  any  other  of  the  plaintiffs,  was 
advised  of  any  intention  to  construct  a  new  fence  between 
their  property  and  the  property  of  defendants  along  the 
line  of  this  survey.  The  conversation  may  well  be  inter- 
preted as  having  reference  to  a  new  fence  east  of  the  proper- 
ties of  plaintiffs,  and,  as  already  indicated,  the  fact  that 
a  jog  in  the  fence  line  east  of  plaintiffs'  property  would 
result  from  the  new  survey  was  not  a  matter  with  which 
plaintiffs  were  concerned,  and  was  not  in  itself  sufficient  to 
serve  them  with  any  notice  of  an  intention  to  construct 
a  new  fence  between  their  land  and  the  land  of  the  defend- 
ants. While  this  survey  was  being  made,  one  Norton,  an 
agent  in  charge  of  defendants'  property,  as  he  testifies,  tele- 
phoned to  the  Savage  home  about  the  survey,  stating  that  it 
did  not  appear  to  run  where  the  old  fence  stood,  and  that, 
if  there  was  dissatisfaction  with  the  new  line,  Lind  should 
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be  notified.  .  'No  protest  seems  to  have  been  made  to  Lind 
on  the  part  of  plaintiffs;  but  we  can  not  understand  why 
plaintiffs  were  under  any  obligation  to  make  a  protest 
against  the  running  of  the  new  line,  in  the  absence  of  any 
proof  that  they  were  advised  of  any  intention  to  construct 
a  new  fence  across  their  land.  Some  time  in  the  early  part 
of  October  following  the  employees  of  defendants  com- 
menced to  set  posts  on  the  new  line  from  the  east  side  of 
the  east  eighty;  but  the  record  does  not  show  that  any  of 
the  plaintiffs  saw  or  had  knowledge  of  the  setting  of  these 
posts.  Later^  and  apparently  on  the  10th  of  October,  de- 
fendants' employees  commenced  setting  posts  along  the  new 
line  from  the  west  end — that  is,  upon  J.  C.  Savage's  eighty, 
and  the  contention  for  appellants  is  that  J.  C.  Savage  saw 
this  line  of  post&  extending  part  way  across  his  eighty,  and 
without  objection  arranged  to  have  wire  hauled  to  his  land 
for  the  construction  of  his  portion  of  the  fence,  understand- 
ing that  defendants  were  about  to  place  wire  on  the  posts 
which  he  had  seen.  Whatever  arrangement  J.  C.  Savage 
made  in  this  respect  was  on  the  11th  of  October,  and  on 
the  12th  he  and  his  brothers  removed  the  new  and  partially 
constructed  fence  from  his  land,  having  earlier  on  that  day 
protested  to  the  workmen  against  the  construction  of  a 
fence  on  that  line,  and  having  been  met  with  the  response 
that  they  could  be  stopped  only  by  the  sheriff. 

The  estoppel  contended  for  is  predicated  on  the  fact 
that  on  the  10th  of  October  J.  C.  Savage  knew  that  posts 
had  been  set  on  the  new  line,  that  on  the  11th  he  acquiesced 
in  the  construction  of  a  fence  on  that  line  by  arranging  for 
wire  to  be  hauled  for  his  portion  of  the  fence,  and  that 
his  protest  was  not  made  until  the  day  following.  What 
was  done  by  the  defendants  between  the  time  when  J.  C. 
Savage  saw  the  posts  set  on  the  new  line  and  the  time  when 
he  first  objected  thereto  was  to  stretch  some  wire  fence  on 
the  posts  thus  set.  Certainly  this  is  a  meager  basis  on  which 
to  predicate  an  estoppel     But  the  fundamental  difficulty 
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with  defendants'  contention  is  that  they  failed  to  bring 
home  to  J.  C.  Savage  any  knowledge  that  the  line  of  posts 
which  he  saw  on  the  10th  departed  substantially  from  the 
line  of  the  old  fence.  It  is  conceded  that  the  line  of  the 
old  fence  and  the  new  line  established  by  Surveyor  Lind 
terminate  at  the  west  end  at  practically  the  same  point, 
and  that  the  divergence  for  some  distance  from  this  point 
to  the  eastward  between  the  two  lines  is  slight.  We  are 
satisfied  that  J.  C.  Savage  was  not  bound  to  know,  when 
he  first  saw  these  posts  on  the  10th,  that  there  was  any  in- 
tention to  construct  the  new  fence  substantially  south  of 
the  line  of  the  old  fence.  The  entire  divergence  at  the 
east  line  of  the  west  eighty  is  only  twenty  feet,  while  at 
the  east  line  of  the  east  eighty  it  amounts  to  more  than 
forty-two  feet.  We  are  unwilling  to  hold  that,  by  reason  of 
the  casual  observation  which  J.  0.  Savage  gave  or  was 
bound  to  give  to  the  slight  divergence  at  the  west  end  of 
the  line,  he  was  charged  with  notice  of  an  intention  that 
the  new  fence  would  depart  substantially  from  the  old  fence 
along  the  entire  line,  with  the  effect  that  by  making  no 
protest  until  the  wire  had  been  stretched  on  these  posts 
as  he  found  it  on  the  morning  of  the  12th  he  is  estopped, 
and  through  him  the  other  plaintiffs,  co-owners  with  him 
of  the  east  eighty  are  also  estopped,  from  repudiating  the 
line  indicated  by  these  posts  as  the  true  line  between  the 
land  of  plaintiffs  and  the  land  of  defendants.  According 
to  the  testimony  of  J.  C.  Savage,  he  did  not  know  or  under- 
stand that  defendants  were  attempting  to  establish  a  new 
line  until  the  morning  of  the  12th,  and  at  that  time  he 
certainly  acted  with  sufficient  promptness  in  repudiating 
the  new  line. 

We  reach  the  conclusion  that  there  is  no  basis  for  an 
estoppel,  as  against  the  plaintiffs,  that  the  old  fence  repre- 
sents the  tru,e  line  established  by  acquiescence  between  the 
lands  of  plaintiffs  and  those  of  defendants,  and  that  the 
decree  of  the  trial  court  is  correct. 
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Appellants'  motion  to  strike  appellees'  amendment  to  the 
abstract,  on  the  ground  that  it  is  unnecessary  and  not  pre- 
pared in  accordance  with  the  requirements  of  our  rules, 
has  been  submitted  with  the  case.  On  examination  of  appel- 
lees' amendment,  we  fail  to  find  any  good  reason  for  strik- 
ing it  from  the  files,  and  the  motion  is  overruled. 
The  decree  of  the  trial  court  is — Affirmed. 


Susie  T.  Coopeb,  Appellee,  v.  The  Ordeb  of  Railway 
CoNDUCTOBS  OF  Amebiga,  Appellee,  and  Lizzie  B. 
Coopeb,  and  John  N.  Coopeb,  her  guardian,  Appel- 
lants. 

Fraternal  insufance:    beneficiaries:    rights  op  parties.  The  bene- 

1  ficiary  named  in  a  certificate  of  mutual  benefit  insurance  has  no 
vested  or  property  interest  therein  which  is  the  subject  of  sale 
and  transfer,  and  the  extent  of  the  insured's  control  over  it  is 
the  right  to  select  a  new  beneficiary;  so  that  any  promise  on 
his  part  to  keep  the  same  in  force  for  the  benefit  of  another 
in  case  of  the  death  of  the  beneficiary  named,  will  not  create 
an  enforceable  obligation.  Thus  where  the  rules  of  the  associa- 
tion provided  that  in  case  the  beneficiary  was  not  living  at  the 
death,  of  a  member,  his  wife,  if  living,  should  be  entitled  to 
the  benefit,  but  if  not,  then  it  should  be  paid  to  his  children: 
Held,  that  upon  the  death  of  the  beneficiary  and  later  the  as- 
sured, without  change  in  beneficiary,  his  second  wife  was  en- 
entitled  to  the  benefit,  although  he  had  promised  his  first  wife, 
the  named  beneficiary,  that  he  would  keep  the  certificate  alive 
for  the  benefit  of  a  child  of  the  first  wife. 

Same:    estoppel.    The  party  claiming  an  estoppel  has  the  burden  of 

2  proof  on  that  question.  In  the  instant  case  the  evidence  is  held 
insufficient  to  show  that  decedent's  second  wife  was  estopped 
from  claiming  the  benefits  under  the  certificate,  as  against  a  child 
by  his  first  wife;  the  certificate  as  originally  issued  providing 
for  payment  of  benefits  to  the  widow,  if  living,  and  no  change 
ever  having  been  made. 

Appeal  from  Linn  District  Court. — ^Hon.  W.  N.  Tbeich- 

LEB,  Judge, 
Vol.  156  Ia.— 31. 
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Tuesday^  Septembee  24^  1912. 

The  opinion  states  the  case. — Affirmed. 

C,  V.  Puryear,  U.  C.  Blake,  and  Redmond  dk  Stewart, 
for  appellants. 

J.  M.  Robinson  and  Deacon,  Good,  Sargent  & 
Spangler,  for  appellees. 

Weavee,  J. — The  defendant  association  is  a  mutual 
benefit  organization,  of  which  William  F.  Cooper  was  a 
member  in  good  standing.  On  February  1,  1908,  Cooper 
died,  leaving  his  benefit  certificate  in  full  force.  The  asso- 
ciation conceded  its  liability  to  pay  the  benefit  of  $3,000 
in  full;  but  controversy  having  arisen  as  to  the  person  en- 
titled to  receive  it,  this  action  was  instituted.  The  fund  has 
been  deposited  in  court,  to  be  paid  over  to  the  proper  bene- 
ficiary when  that  question  has  been  judicially  determined. 
The  facts,  so  far  as  material,  are  as  follows: 

By  the  rules  of  the  society,  if  the  beneficiary  desig- 
nated in  the  certificate  is  not  living  at  the  time  of  the 
member's  death,  the  benefits  thereby  provided  are  to  be  paid 
to  the  first  named  of  the  following  persons  who  may  sur- 
vive him:  (1)  His  widow;  (2)  his  child  or  children; 
(3)  his  father;  (4)  his  mother;  (5)  his  brothers  and  sis- 
ters. William  F.  Cooper  became  a  member  of  the  order 
July  28,  1897,  and  his  benefit  certificate  was  made  payable 
to  his  wife,  Alice  F.  Cooper.  In  September,  1897,  Alice 
F.  Cooper  died,  leaving  an  only  child,  an  infant  daughter, 
Lizzie  D.  Cooper,  who  is  appellant  herein.  Five  years  later 
William  F.  Cooper  married  again;  the  wife  of  this  mar- 
riage being  Susie  T.  Cooper,  who  is  plaintiff  in  this  case. 
"No  new  certificate  was  ever  issued  to  the  deceased  by  the 
defendant  Order  of  Railway  Conductors;  but  the  original 
instrument  was  preserved,  and  plaintiff's  claim  of  recovery 
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is  based  thereon.  The  daughter  of  the  first  marriage  has 
been  made  a  party  to  the  proceeding,  in  order  that  her 
rights,  if  any  she  has,  in  the  fund  may  be  adjudicated. 
The  plaintiff  demands  recovery  on  the  theory  that,  as  the 
wife  of  the  deceased  at  the  time  of  his  death,  the  rules  of 
the  society  and  the  express  terms  of  the  certificate  entitle 
her  to  demand  and  receive  the  money,  which  was  originally 
made  payable  to  the  former  wife,  who  died  before  the  cer- 
tificate matured  into  a  legal  demand.  On  part  of  Lizzie 
D.  Cooper  it  is  claimed  that,  shortly  prior  to  the  death  of 
the  first  wife  and  at  her  request,  William  F.  Cooper 
promised  and  agreed  to  keep  said  certificate  in  force  for 
the  benefit  of  their  said  child,  and  that  he  did  in  fact  pay 
the  dues  and  charges  thereon  from  time  to  time  for  that 
purpose,  and  placed  the  certificate  in  the  hands  of  his 
father  or  brother,  to  be  held  for  the  said  child.  It  is 
further  alleged  that  plaintiff  knew  at  all  times  that  said 
certificate  was  being  carried  and  kept  in  force  for  the  child 
of  the  first  marriage,  and  that  she  has  so  conducted  herself 
with  reference  thereto  as  to  estop  her  from  now  asserting 
any  right  in  or  to  said  benefits  hostile  to  the  claim  of  said 
child  and  her  guardian.  The  trial  court  found  for  the 
plaintiff,  and  Lizzie  D.  Cooper  and  her  guardian  appeal. 
There  is  no  claim  or  testimony  that  William  F.  Cooper 
ever  attempted  to  designate  or  substitute  a  new  beneficiary 
in  the  manner  provided  by  the  rules  and  by-laws  of  the 

society,  and  counsel  for  appellant  concede  in 
insukai^ce:  argument  that  but  for  the  alleged  agreement 
rights  of  made  between  said  Cooper  and  his  first  wife, 

and  the  alleged  recognition  by  plaintiff  of 
the  right  of  the  child  to  succeed  to  said  benefits,  the  express 
terms  of  the  certificate  would  have  to  be  observed  and  pay- 
ment awarded  to  plaintiff.  Admitting,  as  we  may,  for  the 
purposes  of  this  case,  that  the  second  wife  could  so  act  with 
relation  to  the  insurance  as  to  estop  herself  from  claiming 
it  adversely  to  a  child  of  the  deceased,  we  think  it  must  be 
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said  the  record  fails  to  make  the  case  for  which  the  ap- 
pellant contends.  Even  if  the  talk  between  Cooper  and  his 
first  wife  took  place  exactly  as  related  by  the  witnesses,  it 
was  in  no  legal  sense  a  contract  It  was,  at  most,  a  request 
on  her  part  and  a  promise  on  his  part,  creating,  perhaps, 
a  moral  obligation;  but  it  was  an  obligation  for  the  en- 
forcement of  which  neither  law  nor  equity  affords  a  remedy. 
The  wife  had  no  vested  or  property  interest  in  the  certi- 
ficate or  its  prospective  benefits.  Wandell  v.  Toilers,  130 
Iowa,  643.  She  had  no  right  therein  which  she  could  sell 
or  transfer  to  another.  The  husband  himself  had  no  prop- 
erty right  in  the  insurance,  and  the  extent  of  his  control 
over  it,  if  he  chose  to  keep  it  in  force,  was  to  select  a  new 
beneficiary. 

The  utmost  extent  of  appellant's  showing  in  this 
.respect  is  that  Cooper  promised  his  former  wife  to  make 
such  new  selection.  He  failed  to  do  so.  Possibly  he  labored 
under  the  mistaken  belief  that  the  daughter,  by  virtue  of 
her  relation  as  heir  of  the  wife,  would  succeed  to  the  in- 
surance without  further  action  on  his  part.  But,  un- 
fortunately for  the  child,  such  is  not  the  case.  By  the 
express  and  unmistakable  terms  of  the  contract  of  insur- 
ance it  is  provided  that  if,  upon  the  death  of  the  member, 
the  beneficiary  therein  named  should  not  be  living,  the  bene- 
fits shall  pass  to  such  member's  widow.  Had  there  been  a 
bona  fide  attempt  to  make  a  change  of  beneficiaries,  and  it 
was  sought  to  defeat  the  change  because  the  prescribed 
method  had  not  been  followed  with  technical  exactness,  the 
writer  would  be  disposed  to  disregard  the  irregularity  and 
give  effect  to  the  dear  intent.  But  here  nothing  whatever 
was  done,  except  to  keep  alive  and  in  force  a  contract  of 
insurance  providing  upon  its  face  for  payment  to  a  desig- 
nated person,  who  upon  the  death  of  the  member  should 
stand  in  a  certain  relation  to  him.  The  plaintiff,  his  widow, 
did  occupy  that  relation;  the  appellant  did  not.  The  neces- 
sary result  is  that  the  judgment  below  must  be  affirmed; 


s 
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unless  the  court  is  able  to  hold,  with  appellant,  that  plain- 
tiff has  by  her  conduct,  words,  or  attitude  estopped  herself 
from  insisting  upon  her  legal  rights  in  the  premises. 

The  burden  of  establishing  such  estoppel  was  upon  the 
appellant,  and  in  this  we  think  the  record  discloses  a  distinct 
failure.  Some  of  the  most  important  testimony  must  be  dis- 
a.  Same:  regarded,  because  of  the  incompetency  of  the 

estoppel.  witness,  to  whom  objection  was  properly  in- 

terposed. But,  taking  the  whole  case  as  made  for  the  appel- 
lant, it  does  not  appear  by  a  fair  preponderance  that  the  plain- 
tiff had  any  distinct  knowledge  or  notice  of  the  alleged  agree- 
ment or  understanding  between  her  husband  and  the  first  wife 
concerning  this  insurance,  or  that  she  ever  intelligently  as- 
sented to  its  benefits  being  set  apart  for  the  use  of  the  daugh- 
ter. It  may  be,  and  there  is  much  to  indicate,  that  plaintiff, 
as  well  as  other  members  of  the  family,  supposed  that,  the 
certificate  having  been  made  payable  primarily  to  the  first 
wife,  and  the  appellant  being  her  only  heir,  the  latter  would 
stand  in  her  mother's  place  and  receive  the  benefits  of  the  in- 
surance ;  but  it  does  not  appear  that  appellant  or  her  guardian 
were  in  any  wise  misled,  to  their  injury,  because  of  plaintiff's 
error  or  ignorance  with  respect  to  their  mutual  rights  in 
the  premises.*  It  is  also  quite  apparent  that,  as  soon  as 
plaintiff  became  aware  that  she  was  herself  the  beneficiary, 
she  manifested  an  unwillingness  to  relinquish  her  rights 
and  has  since  consistently  refused  to  do  so. 

Something  is  said  in  argument  on  the  subject  of 
equitable  assignments;  but  we  find  nothing  in  this  case  to 
which  that  doctrine  can  be  made  applicable,  ilfeither  party 
to  the  alleged  agreement  or  understanding  had  anything 
which  they  could  assign  to  appellant,  or  any  other  person. 
No  consideration  passed  to  or  from  any  party  to  the  alleged 
conversation.  There  is  nothing  upon  which  specific  per- 
formance could  have  been  enforced  against  either  party, 
were  Cooper  still  living.     Upon  the  face  of  the  contract, 
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plaintiff  was  entitled  to  recover,  and  appellant  has  failed  to 
overcome  the  prima  facie  case  thus  made. 

The  trial  court  did  not  erv,  and  the  judgment  below 
•Affirmed. 


Bankers  Surety  Company,  Appellant,  v.  Harriet  C. 
LiNDBR,  Charles  D.  Leggett,  as  Executor  of  the 
Estate  of  John  Linder,  deceased;  Nancy  Ruddell, 
D.  H.  Kino,  Arthur  L.  Ostrander,  Gladdie  M. 
Ostrander;  Thos.  W.  Hannah,  as  Clerk  of  the  Dis- 
trict Court  of  Jefferson  County,  Iowa ;  B.  W.  Garrett, 
as  Clerk  of  the  Supreme  Court  of  Iowa,  Appellees. 

Suretyship:     subrogation.     While  as  a  general  rule  a  surety  can 

1  not  be  subrogated  to  the  rights  of  a  creditor  until  he  has  paid 
the  creditor's  debt,  still  a  court  of  equity  has  power  to  protect 
the  rights  of  the  surety  who  has  been  asked  to  pay  the  debt  by 
a  proper  decree.  >  % 

Same:    necessity  of  payments:  refusal:  effect.    Where  a  creditor 

2  was  given  judgment  against  his  debtor  and  the  same  was  made 
a  lien  on  any  interest  the  debtor  had  in  certain  land,  and  the 
surety  on  the  debtor's  suspersedeas  bond  not  only  offered  to  pay 
the  judgment  on  the  bond  rendered  on  appeal,  provided  its  right 
of  subrogation  was  protected,  but  before  judgment  was  ren- 
dered against  the  debtor,  made  a  tender  of  the  amount  and 
offer  of  payment  provided  the  creditor  would  assign  the  judg- 
ment, the  creditor  was  not  justified  in  refusing  the  same  on 
the  ground  that  it  would  prejudice  her  individual  right  in  the 
land  or  that  of  others  under  an  alleged  prior  deed  from'  the 
judgment  debtor,  and  such  refusal  relieved  the  surety  from  pay- 
ing the  judgment  until  its  right  of  subrogation  was  protected  by 
proper  decree;  as  the  right  of  subrogation  depends  upon  no 
request  or  contract  of  the  debtor,  but  is  entirely  dependent  upon 
the  relations  of  surety  and  creditor. 

Same:    rights  of  surety.    By  performing  the  obligation  of  surety- 

3  ship  the  debt  is  discharged  as  respects  the  creditor  but  is  kept 
alive  as  between  all  of  the  parties  for  the  purpose  of  enforcing 
the  rights  of  the  surety. 

Same:    release  of  securities:    effect.    Upon  payment  of  the  debt 

4  a  surety  is  entitled  to  subrogation  to  all  the  securities  held  by 
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the  creditor  for  its  payment,  from  whatever  source  obtained;  and 
if  by  act  or  conduct  he  releases  the  securities,  or  makes  them 
unavailing  to   the  surety,   the  surety  is  to  that  extent   relieved. 

Same: .  rights  of  creditor  after  payment.     After  a  creditor   re- 

5  ceives  pa3rment  or  its  equivalent  in  equity,  he  has  no  right  to 
interfere  with  any  disposition  of  the  judgment  which  the  court 
makes  between  the  defendants,  or  the  surety  and  the  principal 
debtor  or  a  stranger  to  the  litigation. 

Same:     appeal:    grounds  for  reversal.     Where  a  surety  was  en- 

6  titled,  before  paying  the  judgment  against  it,  on  affirmance  of 
the  principal  judgment,  to  a  decree  establishing  its  right  to  sub- 
rogation and  to  an  assignment  of  the  judgment,  the  dissolution 
of  a  temporary  injunction  in  a  suit  to  secure  subrogation  and 
an  assignment  of  the  judgment  will  be  reversed,  for  the  pur- 
pose of  relieving  it  of  liability  on  the  bond,  although  in  the  mean- 
time it  had  been  compelled  to  make  an  involuntary  payment  of 
the  judgment   against  it 

Same:     enforcement  of  rights:    jurisdiction.     Where  the  appel- 

7  late  court,  on  affirmance  of  the  principal  judgment,  rendered 
judgment  against  the  surety  on  the  supersedeas  bond,  the  district 
court  had  jurisdiction  of  a  suit  by  the  surety  to  protect  its  rights 

to  subrogation  before  paying  the  principal  judgment. 

» 

Same:     adjudication.     Upon  affirmance  of  the  principal   judgment 

8  the  appellee  is  entitled  to  judgment  against  the  surety  on  the 
supersedeas  bond,  and  the  entry  of  such  judgment  is  not  an 
adjudication  of  the  right  of  the  surety  to  subrogation,  or  any 
of  the  questions  which  may  be  involved  in  a  trial  of  that  right, 
but  it  may  thereafter  enforce  its  right  by  suit  in  equity,  or  under 
the  statute  providing  for  subrogation. 

Fraudulent  conveyances:     injunction:    dissolution.    In  a  suit  to 

9  set  aside  a  deed  on  the  ground  of  forgery  the  plaintiff  is  en- 
titled to  an  injunction  restraining  a  disposition  of  the  land  pend- 
ing the  litigation ;  for  even  though  the  filing  of  the  petition  might 
operate  as  a  lis  pendens  the  plaintiff  might  be  compelled  to  bring 
another  action  against  a  purchaser.  And  where  fraud  is  alleged 
the  filing  of  an  answer  in  denial  is  not  sufficient  ground  for 
dissolving  a  writ. 

Suretyship:     right  of  subrogation.     Where   one   appeals    from   a 
10    judgment  which  was  made  a  lien  upon  certain  land,  and  upon 
affirmance  of  the  judgment  the  plaintiff  on  motion  also  obtained 
judgment  against  the  surety  on  the  supersedeas  bond,  the  orig- 
inal judgment  was  not  merged  in  the  latter  so  as  to  extinguish 
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the  lien,  so  far  as  the  surety  is  concerned,  but  the  right  of  sub- 
rogation will  be  preserved  to  the  surety. 

Subrogation:  extent  of  rights  acquuied.  A  surety  acquires  no 
II  greater  right  by  subrogation  than  the  creditor  had;  so  that  where 
the  judgment  against  the  debtor  was  made  a  lien  upon  certain 
real  estate  it  would  only  affect  the  interest  of  the  debtor,  and 
by  subrogation  of  the  surety  any  interest  therein  of  the  creditor 
would  not  be  affected. 


Appeal  from  Jefferson  District  Court. — Hon.  F.  M.  Httn- 

TEBy  Judge. 

Tuesday,  September  24,  1912. 

Suit  in  equity  to  enjoin  the  collection  of  a  judgment, 
for  a  decree  of  subrogation,  and  for  an  order  enjoining  the 
transfer  of  certain  lands  pending  the  action.  A  temporary 
injunction  and  restraining  order  was  issued,  which,  upon 
defendants*  motion,  was  dissolved,  and  plaintiff  appeals. — 
Reversed  and  remanded. 

Boardman  &  Lawrence,  for  appellant 

McNett  &  McNett  and  Chester  W.  Whitmore,  for  ap- 
pellees Linder  et  al. 

Leggett  <&  McKemey,  for  Chas.  D.  Leggett,  executor 
of  the  estate  of  John  Linder,  deceased. 

Deemeb,  J. — John  Linder,  now  deceased,  was  at  one 
time  the  husband  of  Harriet  C.  Linder.  Mrs.  Linder  had 
had  previous  matrimonial  experiences,  and  as  a  result  had 
four  children  by  former  husbands.  Some  time  in  the  year 
1908  she  brought  suit  for  divorce  against  her  theli  husband, 
John,  and  in  that  action  claimed  title  to  496  acres  of  land 
in  Jefferson  county,  which  stood  on  the  records  in  the  name 
of  John  Linder.     Upon  the  trial  of  that  case,  decree  of 
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divorce  was  refused;  but  Mrs.  Linder  was  awarded,  for 
separate  support  and  attorney's  fees,  a  judgment  of  some- 
thing like  $2,000.  John  Linder  was  decreed  to  have  vested 
interest  in  the  land,  and  the  judgment  in  favor  of  the  wife 
was  made  a  special  lien  upon  the  land.  Mrs.  Linder's 
children,  although  not  made  a  party  to  the  action,  attended 
the  trial,  and  all  testified  that  John  Linder  had  agreed  to 
Convey  the  land  to  their  mother.  John  Linder  appealed  from 
this  decree  to  this  court,  and,  representing  that  he  owned 
all  the  land  in  controversy  in  the  suit,  which  statement  the 
record  confirmed,  induced  the  plaintiff,  the  Bankers'  Surety 
Company,  to  sign  a  supersedeas  bond  for  him.  The  decree 
was  rendered  some  time  in  the  year  1909.  John  Linder 
died  in  April  of  the  year  1910,  while  his  appeal  was  pend- 
ing, and  within  a  few  days  after  his  death  Harriet  C. 
Linder  and  her  four  children,  who  are  all  made  parties  to 
this  suit,  produced  and  filed  for  record  a  deed  for  all  the 
land  in  controversy  purporting  to  have  been  made  and 
executed  some  time  in  the  year  1903.  This  deed,  on  its 
face,  conveyed  all  the  land  in  controversy  to  Mrs.  Linder's 
four  children.  No  one  ever  heard  of  this  deed,  unless  it  be 
the  notary  who  acknowledged  it  during  the  life  of  John 
Linder;  and  no  one  testified  or  claimed,  upon  the  hearing 
of  the  divorce  case,  that  there  was  such  a  deed  conveying 
the  land  to  these  defendants.  In  due  course  the  appeal 
taken  by  Linder  was  disposed  of  in  this  court,  resulting  in 
an  affirmance  of  the  decree  of  the  lower  court.  Thereafter 
Mrs.  Linder  filed  a  motion  in  this  court  for  judgment 
against  the  surety  company  on  the  supersedeas  bond.  This 
was  resisted  by  the  surety  company,  unless  Mrs.  Linder 
assigned  her  judgment  to  said  company  in  order  that  it 
might  be  subrogated  to  all  of  her  rights.  The  motion  for 
judgment  against  the  surety  company  and  against  the  ex- 
ecutor of  the  estate  of  John  Linder,  he  (Linder).  having 
died  pending  the  appeal,  was  sustained,  and  'judgement 
rendered  here,  which  provided  that  "this  judgment  shall  be 
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without  prejudice  to  said  surety,  the  Bankers*  Surety  Com- 
pany, to  hereafter  assert  and  enforce  in  any  appropriate  pro- 
ceedings whatever  right,  if  any,  by  way  of  subrogation  or 
otherwise,  it  may  have  or  be  entitled  to,  as  such  surety, 
growing  out  of  its  obligation  under  the  supersedeas  bond 
or  payment  of  this  judgment"  Thereupon  the  surety 
company  filed  a  motion  here  for  a  special  execution,  enforc- 
ing its  right  of  subrogation  to  Mrs.  Linder's  judgment, 
which  was  made  a  lien  upon  the  land;  but  this  motion  was 
overruled.  The  order,  however,  contained  this  proviso, 
"without  prejudice  to  any  proceedings  which  it  may  insti- 
tute in  the  proper  court."  The  surety  company  then  went 
into  the  district  court  of  Jefferson  county,  from  which  court 
the  original  appeal  came,  with  this  action,  which  is  to 
secure  an  order  of  subrogation  to  Mrs.  Linder's  rights  under 
her  judgment  against  John  Linder,  for  an  injunction  to 
preserve  the  status  quo  until  the  final  hearing,  for  an  in- 
junction against  the  children  of  Mrs.  Linder  to  prevent 
their  disposition  of  the  lands  pending  the  determination  of 
the  action,  for  a  decree  finding  that  the  deed  to .  these 
children  was  a  forgery,  or,  if  not  a  forgery,  a.  fraud  upon 
plaintiff's  rights,  and  for  a  decree  finding  that  the  judge- 
ment was  released,  because  Mrs.  Linder,  by  her  conduct, 
released  the  lien  of  her  judgment  against  the  land,  from 
which  the  appeal  was  taken,  and  destroyed  the  security 
to  which  it,  as  a  surety,  was  entitled  to  have  from  the 
original  creditor.  Other  relief  was  also  asked,  which  need 
not  dt  this  time  be  stated. 

A  temporary  injunction  issued  as  prayed.  Defendants 
subsequently  appeared  and  filed  answer,  in  which  they  de- 
nied that  the  deed  was  either  forged  or  fraudulent,  and  at 
the  same  time  moved  to  dissolve  the  temporary  writ  of 
injunction,  because  the  orders  made  by  this  court  in  the 
premises  constituted  an  adjudication;  becauae  plaintiff  was 
not  entitled  to  subrogation  before  it  paid  the  judgment; 
for  the  further  reason  that  the  district  court  had  no  power 
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to  cancel  the  judgments  rendered  by  this  coutt;  and  because 
the  deed  to  Mrs.  Linder's  children  was  neither  a  forgery, 
nor  was  it  in  fraud  of  the  rights  of  Linder's  creditors.  The 
motion  was  supported  by  affidavits  tending  to  show  that 
the  deed  was  not  a  forgery,  and  that  there  was  no  fraud 
in  its  making.  Plaintiff  also  filed  an  a&davit,  or  affidavits, 
tending  to  show  that  it  was  a  forgery,  and  also  relied  upon 
the  allegations  of  the  petition,  which  were  sworn  to,  as 
tending  to  show  fraud.  The  motion  was  submitted  to  the 
trial  court  and  by  it  sustained,  and  the  appeal  is  from  that 
ruling.  It  should  be  stated,  however,  that  the  order  with 
reference  to  the  dissolution  of  that  part  of  the  injunction 
restraining  defendants  from  disposing  of  the  land  contained 
this  condition:  The  motion  "is  hereby  for  the  present 
overruled,  but  however,  upon  the  following  condition:  That 
if  the  plaintiff,  shall,  within  thirty  days  from  the  date  of 
this  order,  pay  the  said  judgment  in  favor  of  Harriet  C. 
Linder  in  the  Supreme  Court  of  Iowa,  then  the  said  tem- 
porary injunction  shall  continue  until  the  hearing  of  this 
cause  upon  its  merits,  or  until  the  further  orders  of  this  ' 
court,  in  respect  thereto;  but  if  the  plaintiff  shall  fail  to 
pay  said  judgment  within  the  said  thirty  days,  then  this 
order  shall  operate  to  overrule  the  entire  temporary  in- 
junction heretofore  ordered  in  this  cause.  And  it  is  fur- 
ther ordered  that  if  the  said  Bankers'  Surety  Company  shall 
pay  said  judgment  in  the  Supreme  Court  within  the  said 
time,  the  said  Harriett  C.  Linder  shall  then  make  an 
assignment  over  to  the  plaintiff  of  said  judgment  rendered 
in  her  favor  in  the  Supreme  Court,  as  provided  by  Code, 
section  8967.  To  that  part  of  the  foregoing  order  refus- 
ing to  unconditionally  dissolve  the  entire  temporary  in- 
junction heretofore  gi*anted,  the  said  answering  defendants 
at  the  time  excepted." 

Counsel  on  either  side  have  made  statements  as  to 
subsequent  proceedings  not  sustained  by  the  record;  but 
they  all  agree,  and  so  state  in  argument,  that  since  the 
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order  for  dissolution  was  made^  but  after  the  expiration 
of  the  thirty  days  provided  for  by  the  order  of  the  dis- 
trict court,  the  surety  company,  in  virtue  of  rulings  on 
motions  in  this  court,  was  compelled  to  and  did  pay  the 
judgment  rendered  against  it  here  on  the  supersedeas  bond. 
On  the  face  of  the  record,  it  would  seem  that  the  appeal 
from  that  part  of  the  order  dissolving  the  injunction  which 
restrained  the  collection  of  the  judgment  involves  nothing 
more  than  a  moot  question;  for  by  concessions  of  counsel 
the  judgment  here  against  the  surety  company  has  now 
been  fully  paid.  Counsel  for  appellees  also  say  in  effect 
that  there  is  no  reason  for  a  reversal  of  that  part  of  the 
order  disiSolving  the  injunction  restraining  defendants  from 
disposing  of  the  land,  because  this  action  is  itself  a  lis 
pendens,  and  gives  notice  to  any  purchaser  of  the  land.  As 
to  this,  more  hereafter.  The  theory  upon  which  the  entire 
matter  was  disposed  of  in  the  district  court  seems  to  have 
been  that  until  the  surety  company  paid  the  judgment  or 
the  debt  for  which  it  became  liable  it  was  not  entitled  to 
any  decree  of  subrogation,  or  to  any  collateral  orders  which 
might  be  granted  to  effectuate  such  an  equity.  That  being 
the  situation,  it  is  important  to  note  a  few  more  facts 
gathered  from  the  record.  When  the  motion  for  judgment 
in  this  court  upon  the  supersedeas  bond  was  submitted,  the 

• 

surety  company  resisted  the  same,  upon  the  ground  that 
it  had  tendered  to  Mrs.  Linder  whatever  amount  was 
legally  due  her,  upon  condition  that  its  right  to  subrogation 
be  protected,  and  this  Mrs.  Linder  refused  to  do;  and  it 
also  averred  in  this  action  that  it  was  ready,  able,  and  will- 
ing to  pay  the  judgment  held  by  Mrs.  Linder,  and  offered 
to  do  so,  provided  its  right  as  surety  to  be  subrogated  be 
protected.  It  also  averred  that  it  was  ready  to  pay  the 
judgment  to  the  clerk  of  this  court,  provided  the  said  clerk 
would  issue  the  same  kind  of  special  execution  against  the 
real  estate  that  he  would  have  issued  had  Mrs.  Linder 
asked  the  same;  and  that  the  clerk  refused  to  do  so.     It 
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also  pleaded  that  Mrs.  Linder  by  her  conduct  has  dis- 
charged the  lien  of  her  judgment  against  the  land  of  John 
Linder,  and  that  to  the  extent  of  the  value  thereof  it  has 
been  discharged.  Attached  to  the  petitions  was  the  tender 
made  by  the  surety  company  to  Mrs.  Linder  and  her  re- 
sponse thereto.  The  tender  was  upon  this  condition:  "As 
a  condition  precedent  to  this  payment,  we  require  of  you 
an  assignment  of  any  and  all  claims  you  may  have  in  said 
litigation  against  John  C.  Linder,  his  estate  and  real  estate, 
including  any  judgment  against  John  C.  Linder,  his  estate 
and  lands.  In  other  words,  the  Bankers'  Surety  Company's 
liability  arises  solely  because  it  signed  an  appeal  bond  as 
surety  for  John  C.  Linder.  The  Bankers'  Surety  Com- 
pany claims  the  right,  as  such  surety,  to  receive^  unim- 
paired, all  the  rights  you  have  against  John  O.  Linder, 
his  lands  and  estates.  If  it,  as  surety,  pays  this  debt  of 
John  C.  Linder's,  it  claims  the  right  to  be  subrogated  to 
all  your  rights,  and  to  be  put  in  your  place,  and  to  avail 
itself  of  every  means  which  you  have  to  enforce  payment 
against  John  C.  Linder.  If  you  are  willing,  upon  our  pay- 
ment to  you  of  the  above  amount,  to  place  us  in  posses- 
sion of  your  rights,  then  we  are  willing  to  make  immediate 
payment,  and  herewith  tender  same  upon  that  condition. 
We  request  an  indication  of  your  willingness,  or  unwilling- 
ness, to  do  this."  The  response  to  this  tender  was  in  this 
language:  "Harriet  C.  Linder  acknowledges  receipt  of 
copy  of  this  tender,  and  acknowledges  that  the  Bankers' 
Surety  Company  has  tendered,  in  lawful  money  of  the 
United  States,  the  correct  amount  and  herewith  states  that 
said  tender  upon  the  conditions  named  is  refused,  and  that 
she,  Harriet  C.  Linder,  is  not  willing  to  perform  the  con- 
ditions annexed  to  said  tender." 

Now,  while  it  is  true  as  a  general  rule  that  a  surety 
is  not  entitled  to  be  subrogated  to  the  rights  of  the  creditor 
until  he  has  paid  the  debt,  a  court  of  equity  will  never- 
theless protect  a  surety  who  is  asked  to  pay  the  debt  bj^  a 
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proper  decree.    In  City  of  Keokuk  v.  Love,  31  Iowa,  119, 

X.  Suretyship-       ^^^^  court  Said:     "It  is  further  claimed  by 

•  subrogation:       ^j^^    appellees'    counsel    that    the'  right    of 

subrogation  can  not  exist  until  the  sureties  have  paid  off 
the  obligation  of  their  principal;  that  such  payment  was 
not  made  when  the  judgment  in  this  case  was  rendered ;  and 
hence  they  had  then  no  right  to  be  subrogated,  and  their 
subsequent  payment  could  give  them  no  claim  for  a  re- 
versal in  this  court,  which  must  review  the  case  tried  be- 
low, and  not  decide  a  new  case.  All  this  is  answered  by 
the  single  proposition  that  the  power  of  a  court  of  eijuity 
is  not  limited  to  settling  the  rights  of  the  parties  upon  what 
has  been  done  in  the  past,  but  it  reaches  forth  and  declares 
their  duties  and  rights  for  the  future;  and,  in  the  exercise 
of  this  latter  power,  it  should  have  decreed  that  when  the 
sureties  paid  the  debt  of  their  principal  they  should  be 
subrogated  to  the  rights  of  the  creditor."  See,  also.  Man- 
ning v.  Ferguson,  103  Iowa,  561. 

In  the  instant  case  plaintiff  was  not  only  seeking  to 

do  equity  by  offering  to  pay  the  judgment  rendered  by  this 

court,   provided   its  equity  of  subrogation  was   protected; 

c  but   before   the   judgment   was    rendered    it 

a.  Same:  neccs-  J       o 

m^xurSJUu    ^^d  made  a  tender  or  offer  to  pay  the  amount 
effect.  ^£  ^jj^  judgment,  provided  Mrs.  Linder  would 

assign  her  judgment  to  it.  Neither  offer  nor  tender  would 
Mrs.  Linder  accept;  and  we  are  of  the  opinion  that  in  this 
she  was  in  fault,  and  that  such  fault  relieved  the  surety 
company  from  payinff  the  judgment  until  it  was  protected 
by  a  proper  decree  or  order  prServing  its  right  of  subroga- 
tion.  The  assigned  reason  for  Mrs.  Linder's  refusal  was 
that  her  assignment  of  the  judgment  might  prejudice  her 
independent  claim  to  the  real  estate.  As  to  this,  it  is  true 
that  the  deed  under  which  her  children  are  now  claiming 
reserved  a  life  estate  in  herself  and  John  Linder  for  and 
during  their  lives  or  the  life  of  the  survivor,  and  gave 
them  the  right  to  the  use,  occupancy,  and  enjoyment  of  the 
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land  during  that  period.  But  it  is  also  true  that  the  judg- 
ment obtained  by  her,  which  was  afBrmed  by  this  court, 
was  made  a  special  lien  upon  the  land,  which,  of  course, 
means  a  lien  upon  any  interest  which  John  Linder  may 
have  had  in  the  land,  and  not  upon  her  interest,  or  upon 
that  .of  any  of  her  children.  The  harm  to  be  feared  had 
already  been  done.  She  had  the  right  to  rely  upon  her 
judgment,  which  was  made  a  lien  upon  John  Linder's 
interest  in  the  land;  and  by  taking  such  judgment  she 
asserted  that  he  had  some  interest  subject  to  levy.  Having 
elected  to  take  the  judgment  and  to  have  that  judgment 
affirmed  in  this  court,  she  estopped  herself  from  claiming 
that  she  herself  was  the  owner  of  the  land,  and  that  her 
husband  had  no  interest  therein  which  was  subject  to  levy. 
Her  assignment  of  the  judgment  to  the  surety  company 
could,  therefore,  add  nothing  to  what  she  had  already  done. 
On  the  other  hand,  she  had  no  right  to  protect  her  children 
by  withholding  the  assignment.  Kefusing  to  make  an  as- 
signment of  the  judgment  upon  payment  of  the  amount  to 
her  would  amount  to  a  fraud  upon  the  surety.  It  is  well 
settled  that  the  right  of  a  surety  to  demand  of  a  creditor 
whose  debt  he  has  paid  the  securities  he  holds  against  the 
principal  debtor,  and  to  stand  in  his  shoes,  does  not  depend 
at  all  upon  any  request  or  contract  on  the  part  of  the 
debtor  with  the  surety,  but  grows,  rather,  out  of  the  rela- 
tions existing  between  the  surety  and  the  creditor,  and  is 
founded,  not  upon  any  contract,  but  springs  from  the  most 
obvious  principles  of  natural  justice.  Mathews  v.  Aikin, 
1  N.  Y.  695;  McArthur  v.  Martin,  23  Minn.  74. 

By  performing  the  contract  of  suretyship,  the  principal 
obligation  is  discharged  against  the  creditor,  and  is  kept 

alive  between  the  creditor,   the   debtor,   and 
^'  of^surety!***      ^^®  surcty  for  the  purpose  of  enforcing  the 

rights  of  the  last.     McCormicJe  v.  Irwin,  35 
Pa,  111;  Edgerly  v.  Emerson,  23  N.  H.  555  (55  Am.  Dec. 
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207);  Eddy  v.  Traver,  6  Paige  (N.  Y.)  521,  (81  Am. 
Dec  261). 

Again  it  makes  no  difference  from  whom  or  how  the 
creditor  obtains  his  securities.  The  surety  is  entitled  to 
subrogation  to  all  the  securities  held  by  the  creditor  for 
4.  Sami-  ^^®  payment   of  the   debt,   no   matter  .from 

Iccu*rhics*:         whom  obtained ;  and  if  by  any  act  or  conduct 
*  **^  he  releases  the  securities,  or  makes  them  un- 

availing to  the  surety,  the  surety  is  to  that  extent  relieved. 
These  rules  are  sustained  by  abundant  authority.  Gerber 
V.  Sharp,  72  Ind.  653;  Nelson  v.  Munch,  28  Minn.  314 
(9  N.  W.  863) ;  Cullum  v.  Emanuel,  1  Ala.  23  (34  Am. 
Dec.  757). 

One  other  rule  is  very  well  settled,  and  that  is:   After 

the  creditor  receives  payment,  or  what  equity  regards  as 

the  equivalent,  he  has  no  right  to  interfere  with  any  dis- 

Same-  h  hts      positiou   which    the   court    thinks   proper   to 

after^pay-*^        make   of  the  judgment   as   between   the   de- 

""*•  fendants,    or   the   surety    and    the    principal 

debtor  or  some  stranger  to  the  original  litigation.    Springer 

V.  Springer,  43  Ta.  518.     These  rules  all  apply  to  suits 

or  judgments  held  by  the  creditor.     Edgerly  v.  Emerson, 

23  N.  H.  665   (56  Am.  Dec.  207). 

It  follows  from  what  we  have  said  that  the  surety  com- 
pany was  entitled  to  a  decree  establishing  its  right  to  sub- 
rogation and  providing  for  an  assignment  of  Mrs.  Linder's 

judgment  before  paying  the  judgment;  and 
grounds  for '  the  motiou  to  dissolvc  this  part  of  the-  injunc- 
tion should  not  have  been  sustained,  unless 
it  be  for  some  reason  suggested  by  appellees'  counsel  in 
answer  to  these  rules.  It  is  said  that  as  plaintiff  has  paid 
the  judgment  nothing  is  to  be  gained  from  reinstating  the 
injunction.  If  the  payment  had  been  voluntary,  perhaps 
this  would  be  true.  But  it  was  not.  The  surety  company, 
in  virtue  of  the  dissolution  of  the  injunction,  was  com- 
pelled to  make  an  involuntary  payment,  and  this  without 
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• 

any  provision  for  subrogation.  It  was  entitled  to  have  the 
prayer  of  the  petition  sustained  without  making  the  pay- 
ment; and  the  involuntary  payment  should  not  in  any  re- 
spect be  held  to  jeopardize  its  rights.  It  should  not  be 
placed  in  a  position  to  be  held  responsible  on  its  injunc-' 
tion  bond  by  reason  of  its  involuntary  payment  of  the 
judgment.  ^ 

It  is  said  that  the  district  court  had  no  control  over 
the  processes  of  this  court,  and  therefore  no  jurisdiction 
of  this  matter.  This  argument  is  fallacious.  The  judgment 
Same-  enforce-  ^^^  ^^^  rendered  here  upon  motion ;  but 
ri5hts:°jurii-  ^®  ordcrs  each  expressly  recite  that  they  are 
diction.  without  prejudice  to  the  right  of  the  surety 

to  proceed  in  the  district  court  to  enforce  its  right  of  sub- 
rogation. Plaintiff  was  expressly  remanded  to  the  district 
court  to  work  out  its  equity;  and  that  court  had  full  power 
to  protect  it  by  the  issuance  of  the  necessary  writs.  None 
of  the  authorities  cited  by  appellees  run  counter  to  the 
views  herein  expressed.  Appellees  further  say  that  the 
doctrine  of  subrogation  is  not  involved;  but  we  think  it 
most  certainly  was  when  plaintiff  commenced  its  action, 
and,  as  it  had  not  voluntarily  dismissed  its  action  or  paid 
the  judgment  without  being  given  its  equitable  rights,  it 
may  still  insist  that  the  order  of  the  district  court  was 
erroneous. 

Again,  it  is  said  that  Mrs.  Linder  is  not  contesting 
the  right  of  the  subrogation,  but  denying  that  there  is  any- 
thing for  plaintiff  to  be  subrogated  to.  We  have  already 
intimated  that  this  matter  should  not  be  tried  out  by  motion 
to  dissolve ;  that  she  has  made  her  election ;  and  that  she 
is  in  no  manner  interested  in  the  result  of  the  litigation 
between  plaintiff  and  her  children  with  reference  to  their 
title  to  the  land. 

Again,  it  is  said  that  the  orders  of  this  court  upon  the 

motions  already  referred  to  constitute  an  adjudication  to 

the  effect  that  plaintiff  is  not  entitled  to  subrogation,  or, 
Vol.  156  Ia.— 3Z 
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if  entitled  thereto,  that  such  relief  will  not  be  granted  until 
8.  Same:  plaintiff  pays  the  judgment.     The  creditor, 

.    adjudication.      ^^^    Liudcr,  was  by  statute  entitled,  upon 

affirmance  of  the  judgment  here,  to  a  judgment  against  the 
surety  company  on  its  supersedeas  bond  upon  motion  duly 
filed.  Code,  section  4140.  And  this  statute  is  undoubtedly 
constitutional.  Jewett  v.  Shoemaker,  124  Iowa,  561;  Beall 
V.  New  Mexico,  16  Wall.   (U.  S.)  535   (21  L.  Ed.  292). 

In  ordering  the  judgment  against  the  plaintiff  as 
surety  upon  the  supersedeas  bond,  there  was  no  adjudica- 
tion whatever  as  to  its  right  of  subrogation.  After  judg- 
ment, ,  it  could  undoubtedly  enforce  its  equitable  right  of 
subrogation  by  an  independent  action  in  equity,  or  it  might 
have  proceeded  under  section  3967  of  the  Code,  which 
reads  as  follows :  "When  the  principal  and  surety  are 
liable  for  any  claim,  such  surety  may  pay  the  same,  and 
recover  thereon  against  all  liable  to  him.  If  a  judgment 
against  principal  and  surety  had  been  paid  by  the  surety, 
he  shall  be  subrogated  to  all  the  rights  of  the  creditor,  and 
may  take  an  assignment  .thereof,  and  enforce  the  same  by 
execution  or  otherwise,  as  the  creditor  could  have  done. 
All  questions  between  the  parties  thereto  may  be  heard  aijd 
"determined  on  motion  by  the  court  or  a  judge  thereof,  upon 
such  notice  as  may  be  prescribed  by  it  or  him.", 

This  statutory  remedy  is  manifestly  not  exclusive.  And 
an  independent  action  in  equity  will  lie,  as  already  in- 
dicated in  what  precedes.  So  that  the  judgment  ordered 
by  this  court  against  the  surety  on  the  supersedeas  bond 
did  not  in  any  manner  adjudicate  plaintiff's  right  to  sub- 
rogation; and  the  orders  entered  by  this  court  expressly 
reserved  the  question  of  subrogation  for  another  court  by 
appropriate  proceedings.  It  is  also  true  that  this  court, 
on  motion,  denied  plaintiff  the  right  to  a  special  execution 
upon  the  judgment  in  favor  of  Harriet  C.  Linder;  but  this 
did  not  determine  its  right  to  equitable  subrogation,  and 
the  order  of  this  court  on  that  motion  reserved  the  question. 
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Even  if  this  were  not  true  until  plaintiff  paid  the  judg- 
ment, it  was  not  entitled  to  the  execution.  Such  a  proceed- 
ing would  be  at  law,  and  to  an  execution  before  paying 
the  judgment  plaintiff  was  not  entitled.  Moreover,  it  was 
then  made  to  appear  that  certain  strangers  claimed  the 
land,  and  this  court, •as  an  appellate  tribunal,  would  not 
undertake  an  independent  inquiry  as  to  the  claims,  of 
strangers  to  the  title. 

It  is  said  in  argument,  but  not  supported  by  the  record, 
'  that  after  the  appeal  to  this  court  one  of  the  judges  entered 
a  restraining  order  preserving  the  status  quo,  which  was 
afterward  dissolved  upon  motion;  but  it  is  manifest  that, 
even  if  this  be  true,  it  did  not  constitute  an  adjudication 
of  plaintiff's  rights  in  the  premises.  In  each  and  every 
order  made  by  this  court,  there  was  an  express  provision 
saving  plaintiff's  rights  and  equities,  so  that  there  is  no 
adjudication  binding  upon  it  which  deprives  it  of  the 
right  to  proceed  with  its  equitable  suit  for  subrogation.  It 
is  apparent  from  what  has  been  said  that  this  suit  will 
involve  many  questions  which  could  not  be  heard  by  this 
court,  among  them  the  following:  (1)  Was  the  deed  from 
Linder  to  the  children  of  Mrs.  Linder  a  forgery?  (2) 
Was  the  deed,  or  rather  the  withholding  of  the  same  from 
record,  a  fraud  ?  (3)  Are  the  grantees  in  that  deed  estopped 
from  claiming  thereunder?  (4)  Is  Mrs.  Linder  estopped 
from  asserting  that  her  husband  did  not  have  any  interest 
in  the  land  upon  which  her  judgment  was  made  a  lien? 
(5)  Although  the  deed  to  the  children  may  be  good,  is 
plaintiff  entitled  to  have  the  Linder  judgment  made  a  lien 
thereon  ? 

None  of  these  questions  could  properly  be  determined 
upon  motion  in  this  court;  and  it  was  these  questions,  to- 
gether with  the  right  to  equitable  subrogation,  which  were 
expressly  reserved  for  determination  by  a  proper  tribunal 
— ^the  district  court.  This  court  never  decided  that  plain- 
tiff did  not  have  an  equitable  remedy  of  subrogation  be- 
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fore  paying  the  judgment  against  it.  The  only  doubtful 
question,  if  it  appeared  of  record  and  could  be  considered 
on  this  appeal,  would  be  the  effect  of  the  ruling  dissolv- 
ing the  restraining  order  issued  by  one  of  the  judges  of  this 
court.  All  orders  save  the  last  entered  by  this  court,  or 
rather  all  orders  preserving  to  plaintiff  its  right,  were 
entered  with  the  express  consent  of,  and  some  of  them  upon 
the  *  suggestion  of,  appellees  or  their  counsel  that  this  was 
the  proper  method  for  working  out  the  equity  of  subroga- 
tion. The  last  order,  which  counsel  say  was  made,  simply 
dissolved  a  restraining  order  issued  by  one  of  the  judges 
of  this  court;  and  that,  of  course,  constituted  no  adjudica- 
tion of  plaintiff's  rights. 

II.     But  counsel  say  that  there  is  no  reason  for  any 

injunction  now;  and  that  the  order  of  the  district  court 

should  not  be  reversed.  It  is  true  plaintiff  has  paid  the  judg- 

Fraudulent       ^ent,  and  that  an  injunction  will  not  help 

fn^n^ctiiTn"*'     ^^  ^^'^^  respcct ;  but  for  reasons  already  stated 

diwoiation.        ^^,g   ^j^;^   j^  j^   entitled   to   an   adjudication 

of  this  question,  and  to  a  reversal  of  the  order  in  that 
respect.  As  to  that  part  of  the  order  restraining  defend- 
ants from  disposing  of,  incumbering,  or  transferring  the 
land,  we  think  there  should  have  been  no  dissolution  of  the 
writ  Plaintiff  had  the  right  to  have  the  status  quo  pre- 
served pending  litigation.  Norris  v.  Tripp,  111  Iowa,  115; 
Luce  V.  Fensler,  85  Iowa,  596;  Manning  v.  Poling,  114 
Iowa,  26;  Teabout  v.  J  affray,  74  Iowa,  28;  Kelly  v.  Briggs, 
58  Iowa,  332. 

It  is  no  answer  to  say  that  the  filing  of  the  petition 
is  lis  pendens;  for  were  it  so  the  plaintiff  might  be  com- 
pelled to  resort  to  another  action  against  a  purchaser  to 
enforce  his  rights.  Fraud  being  charged,  the  filing  of  an 
answer  in  denial  was  not  sufficient  ground  for  dissolving 
the  writ.  Walker  v.  Stone,  70  Iowa,  103;  Hayes  v.  Bil- 
lings, 69  Iowa,  387;  Shricker  v.  Field,  9  Iowa,  366;  Judd 
V.  Hatch,  81  Iowa,  491. 
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III.  Again,  it  is  contended  that,  as  Mrs.  Linder  took 
judgment  in  this  court  on  her  motion  for  such  judgment 
on  the  supersedeas  bond,  the  judgment  in  the 
district  court,  with  itff  lien  upon  the  real  estate,  ceased  to 

exist;    and    that    plaintiff    has    nothing    in 
^'rijrhtof.  which    to    be    subrogated.       This    position, 

•ubroKAtion.  .  , 

even  if  true,  would  ordinarily  be  fraught 
with  danger;  and  but  for  the  fact  that  Mrs.  Linder 
has  secured  her  money,  as  we  are  informed,  it  is  doubtful 
if'  such  a  position  would  be  assumed.  This  cancellation  of 
the  lien,  if  it  happened  at  all,  was  due,  not  to  any  act  of 
the  plaintiff,  but  wholly  to  Mrs.  Linder's  conduct.  If  the 
lien  of  the  original  judgment  has  been  extinguished,  it 
was  due  to  Mrs.  Linder's  act,  and  to  her  alone.  Ordinarily, 
if  a  creditor  does  anything  which  releases  a  security  held 
by  her,  she,  to  that  extent,  releases  a  surety.  As  she 
was  pursuing  a  statutory  remedy,  it  may  be  that  she  did 
not  release  the  plaintiff  as  surety;  but  if  that  be  true  the 
original  lien  must  be  preserved  to  the  surety  by  relation 
back  to  the  situation  when  he  became  a  surety.  Mrs.  Linder 
must  take  one  horn  or  the  other  of  this  dilemna.  Either 
the  lien  is  preserved,  and  is  as  potent  for  plaintiff  to-day 
as  it  was  when  it  became  a  surety,  and  with  the  same  force 
and  effect  as  if  Mrs.  Linder  were  then  endeavoring  to  en- 
force it  against  the  property,  or  she,  by  her  acts  and  con- 
duct, without  the  consent  of  plaintiff  and  against  its  protest^ 
released  and  discharged  the  lien,  and  to  that  extent  dis- 
charged the  surety.  Neither  position  will  avail  here.  We 
concede,  of  course,  that  for  some  purposes  there  was  a 
merger,  as  in  Swift  v.  Conhoy,  12  loyra,  444;  but,  in  so 
far  as  the  rights  of  a  surety  are  concerned,  there  is  either 
no  merger,  or  else  there  was  a  release  of  the  surety.  We 
need  not  determine  which  is  the  proper  rule  here.  The 
cases,  however,  seem  to  hold  that  the  rights  of  the  creditor 
will  be  preserved  to  the  surety  under  such  circumstances. 

IV.  Lastly,  it  is  contended  that  to  award  plaintiff 
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subrogation  will  deprive  Mrs.  Linder  of  her  life  estate  in 

the  land  reserved  to  her  in  the  deed  of  her  hus^band,  under 

XI  SuiRocATioM-    'wh^ch  her  children  claim.     But  this  can  not 

rShS?  ^^         ^  s^*     While  the  judgment  is  made  a  lien 

acquired.  ^p^^^  ^j^^  IsLudy  it,  of  courso,  h  not  a  lien 

upon  any  interest  the  judgment  creditor  may  have  in  the 
land.  The  lien  must  of  necessity  be  upon  the  interest  of 
the  judgment  debtor.  Of  course,  there  might  be  an  estoppel 
upon  the  creditor  to  claim  that  any^part  of  the  land  is  his; 
.but  this  would  not  arise  because  of  the  assignment  to  a 
surety  who  paid  the  debt.  Such  an  estoppel  would  grow  out 
of  antecedent  conduct,  if  at  all,  and,  it  may  be,  could  not 
be  pleaded  by  one  who  took  the  judgment  by  subrogation. 
Upon  that  proposition  we  express  no  opinion  at  this  time, 
although  we  recognize  the  general  rule  that  one  by  subroga- 
tion gets  no  greater  rights  than  the  creditor  would  have  had. 
We  have,  perhaps,  unduly  extended  this  opinion.  The  ex- 
cuse, if  any,  is  to  be  found  in  the  peculiar  facts  of  the 
case.  Reduced  to  the  last  analysis,  it  appears  that  plaintiff 
is  liable  for  or  has  paid  a  judgment  held  by  Mrs.  Linder 
against  John  Linder,  for  the  payment  of  which  judgment 
plaintiff  was  liable  as  a  surety.  This  judgment  was  ex- 
pressly made  a  lien  upon  certain  lands,  the  title  to  "which 
then  stood  in  the  name  of  the  judgment  debtor,  John 
Linder.  On  the  strength  of  Linder's  ownership  of  the  land, 
plaintiff  became  secondarily  responsible  for  the  payment  of 
the  judgment.  Upon  motion,  it  has  become  primarily  re- 
sponsible to  the  judgment  creditor,  and,  as  we  are  informed, 
has  been  compelled  to  pay  this  judgment*  It  now  asks  that 
it  be  subrogated  to  the  judgment  creditor's  rights  under 
the  judgment;  but  this  is  denied,  and  the  creditor  wishes 
to  keep,  not  only  the  money  arising  from  the  judgment, 
which  was  made  a  lien  upon  the  land,  but  also  to  either 
keep  the  land  itself,  or  protect  a  life  estate  in  herself  and 
the  remainder  in  her  children,  and  this  in  the  face  of 
ellegations  that  the  deed  is  a  forgery,  was  withheld  from 
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the  records  for  more  than  seven  years,  and  not  made  public 
until  the  death  of  the  grantor,  John  Linder,  was  a  fraud 
upon  creditors,  and  in  the  face  of  further  allegations  show- 
ing such  conduct  on  the  part  of  the  grantees  in  this  deed 
as  throws  extreme  doubt  upon  the  good  faith  of  the  transac- 
tion, even  if  it  does  not  entirely  estop  them  from  asserting 
title.  Surely  such  facts,  if  true,  call  for  equitable  inter- 
ference and  the  preservation  of  the  status  quo  until  the 
matter  may  be  fully  investigated.  We  have  not  undertaken 
to  cite  many  authorities  on  the  question  of  subrogation, 
and  no  attempt  has  been  made  to  collect  and  collate  our 
own.  The  general  principles  announced  are  well  under- 
stood and  really  not  in  dispute,  aiid  the  only  real  questions 
are  the  application  thereof  to  the  facts  and  a  determination 
of  the  proper  remedies,  whereby  the  equities  may  be  worked 
out. 

It  follows  from  what  we  have  said  that  the  orders  and 
judgment  of  the  district  court  must  be  and  they  are  re- 
versed, and  the  cause  is  remanded  for  trial  upon  the  merits 
and  a  reinstatement  of  the  temporary  writ  of  injunction, 
in  so  far  as  necessary  to  preserve  the  status  quo. — Reversed 
and  remanded. 


George  F.  Matt,  et  aL,  Appellants,  v.  Wii-liam  R.  Matt 
and  wife.  Appellees.  (And  two  other  cases  against 
the  same  defendants  consolidated.) 

Trusts:     evidence.     In  this  suit  to  impress  a  trust  upon  land  held 

1  by  defendant  the  evidence  is  reviewed  and  held  insufficient  to 
establish  the  trust  agreement  relied  upon  by  the  intervener. 

Same:   mortgage  provisions:  endorsement  on  notes:  effect.    Where 

2  certain  provisions  are  expressed  in  a  mortgage  the  fact  that  the 
same  appear  as  endorsements  on  the  back  of  notes  secured  by 
the  mortgage  neither  adds  nor  detracts  to  the  force  of  the  pro- 
visions, as  between  the  original  parties;  as  where  the  mortgage 
provided  that  the  mortgagor  should  not  be  liable  beyond  the 
valuation  of  the  land,    Put  as  the  notes,  in  this  instance  wer^ 
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placed  with  third  parties  as  collateral  security  the  indorsement 
was  proper  because  conveying  notice  of  the  mortgage  provisions 
to  the  holders. 

Same:     prior  negotiations:    evidence:    notice.    The  provisions  of 

3  a  mortgage  as  finally  executed  can  not  be  affected  by  a  letter 
written  during  negotiations  leading  up  to  its  execution:  Nor  can 
parties  interested  complain  of  want  of  notice  of  the  provisions  con- 
tained in  a  mortgage  duly  recorded. 

Same:     action  to  establish  a  trust:    estoffeu    Where  land  was 

4  conveyed  to  a  son,  reserving  a  life  estate  to  the  grantors,  with 
a  mortgage  back  for  the  benefit  of  his  brothers  and  sisters, 
and  thereafter  the  surviving  mother  brought  suit  to  set  aside 
the  transaction  and  recover  her  distributive  share,  to  which  the 
beneficiaries  were  made  parties,  but  none  of  whom  questioned 
the  grantee's  ownership  and  some  of  them  made  affidavit  in 
support  of  his  title,  they  could  not  thereafter  claim  that  he  held 
title  subject  to  any  trust  in  their  favor  different  from  that  ex- 
pressed in  the  mortgage. 

Reformation  of  instrumentB:    constructive  trusts:  evidence.    The 

5  evidence  in  this  case  is  held  insufficient  to  authorize  reforma- 
tion of  the  writings,  so  as  to  make  an  equal  distribution  of  the 
proceeds  of  the  land  held  by  defendant  among  his  brothers 
and  sisters;  or  to  establish  a  constructive  trust  in  their  favor 
on  the  theory  of  fraud,  which  must  be  by  clear  and  satisfactory 
evidence. 

Appeal  from  Boone  District   Court. — Hon.    Chaeles   E. 

Albbook,  Judge. 

Friday,  Septembee  27,  1912. 

Sxtit  in  equity  to  impress  a  trust  upon  the  title  or 
estate  held  by  the  defendant,  Wm.  R.  Matt.  There  was  a 
decree  for  the  defendant,  and  all  other  parties  appeal. — 
Affirmed. 

D,  0.  Baker  and  WhitaJcer  &  Snell,  for  appellants. 

Ooodykoontz  &  Mahoney  and  Stevens  &  Fry,  for  ap- 
pellees. 
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Evans,  J. — Three  separate  actions  were  originally 
instituted  against  the  defendant.  In  two  of  these  actions 
the  plaintiffs  comprise  the  five  living  brothers  of  the  defend- 
ant. In  the  third  action  the  plaintiff  therein  is  the  mother 
of  the  defendant.  These  actions  were  all  consolidated. 
Thereafter  certain  interveners  appeared  and  joined  with  the 
plaintiffs.  These  interveners  comprise  a  sister  of  the  defend- 
ant, Mary  Heuberger,  and  the  widow  and  children  of  the 
deceased  brother,  Charles.  At  the  close  of  the  evidence  in 
the  court  below,  the  action  brought  by  the  mother  as  plain- 
tiff was  dismissed.  We  have  before  us,  therefore,  only  the 
controversies  between  the  parties  in  the  two  remaining 
actions  as  consolidated. 

The  transactions  out  of  which  the  controversy  has 
arisen  had  their  origin  in^  March,  1886.  The  plaintiffs 
and  defendants  are  all  sons  of  Silas  Matt,  formerly  of 
Boone  county.  The  children  of  Silas  consisted  of  seven 
sons  and  one  daughter,  as  follows :  George,  Francis  (known 
as  Frank),  James,  Joseph,  Arnold  F.  (known  as  Fred), 
William  R.,  Charles,  and  Mary.  From  the  finding  of  the 
trial  court  we  quote  the  following  history  as  being  in 
accord  with  the  record: 

I  find  as  the  history  of  the  matters  involved:  That 
some  time  in  the  60^s  Silas  F.  Matt  and  his  wife,  Marie 
A.  Matt,  settled  in  Boone  county,  Iowa,  and  as  a  result  of 
their  united  effort  became  posseted  of  a  family  of  eight 
children  and  of  the  land  in  plaintiff's  petition  described. 
That  in  the  year  1886  Silas  F.  Matt,  then  being  past 
eighty-four  years  of  age  and  being  somewhat  out  of  health, 
and  his  wife  being  well  advanced  in  years  and  not  of 
vigorous  physical  condition,  and  the  said  Silas  F.  Matt 
having  become  somewhat  involved  financially  by  being  in- 
duced to  sign  notes  for  two  of  his  sons,  and  thus  becoming 
somewhat  obligated  in  larger  amounts  to  pay  these  sums, 
concluded  that  it  was  best  to  put  his  property  into  such 
shape  that  he  and  his  wife  might  be  sure  of  their  life  sup- 
port, and  yet  something  be  left  for  certain  members  of 
the  family  after  the  departure  from  this  life  of  himself  and 
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his  wife,  Marie  A.  Matt  He  accordingly  secured  the  serv- 
ices of  a  practicing  lawyer  of  good  standing  and  in  good 
repute  to  aid  him  in  thus  adjusting  his  property  rights  and 
titles.  Accordingly,  in  the  month  of  March  of  said  year, 
the  said  lawyer,  being  Mr.  Jordan  of  Bocipe,  did  prepare 
the  papers  decided  upon,  and  resorted  to  the  home  of  Silas 
F.  Matt  in  Boone,  where  he  met  Mrs.  Heuberger,  the  in- 
tervener herein,  and  a  deed  of  conveyance  was  made  and 
executed  by  Silas  F.  Matt  and  wife  conveying  the  real 
property  described  in  plaintiff's  petition  to  the  said  Mrs. 
Ileuberger,  she  being  the  only  daughter  of  the  said  Silas 
F.  Matt  and  Marie  A.  Matt,  reserving  to  Silas  F.  Matt 
and  Marie  A.  Matt  the  life  use  to  each  of  them  of  said 
property,  and  with  no  other  limitations.  At  the  same  time, 
as  a  part  of  the  same  transaction,  the  said  Mrs.  Heuberger 
made  and  delivered  to  her  father,  Silas  F.  Matt,  a  certain 
mortgage  incumbering  her  title  thus  obtained  for  the  sum 
of  $6,066.66,  and  in  favor  of  William  K.  Matt,  Charles  D. 
]\[att,  Francis  S.  Matt,  George  Matt,  and  James  Matt, 
obligating  the  said  Mary  A.  Heuberger  to  pay  to  each 
of  the  parties  above  named  $1,333.33  on  or  before  two 
years  after  the  death  of  Silas  F.  Matt  and  Marie  A.  Matt. 
The  said  deed  and  mortgage  were  duly  filed  for  record  in 
the  office  of  the  recorder  in  and  for  Boone  county,  Iowa, 
on  the  5th  day  of  April,  1886. 

Subsequently  Mrs.  Heuberger,  with  her  husband,  re- 
moved to  California,  and  some  of  the  parties  interested  in 
this  property  and  Silas  F.  Matt  became  dissatisfied  with 
the  situation  and  the.  absence  of  Mrs.  Heuberger  from  the 
immediate  vicinity  of  the  real  property  in  question,  and 
such  negotiations  were  had  that  the  said  Mrs.  Heuberger 
and  her  husband,  John  Heuberger,  conveyed  their  interest 
in  the  land  in  question  to  William  R.  Matt,  the  defendant 
in  this  proceeding,  by  warranty  deed,  with  the  same  reser- 
vation in  the  instrument  as  was  inserted  in  the  deed 
originally  executed  and  delivered  by  Silas  F.  Matt  and 
Marie  A.  Matt  to  Mary  Heuberger.  The  mortgage  executed 
by  Mrs.  Heuberger  was  canceled  of  record  by  the  mort- 
gagees. A  part  of  the  land  was  sold  by  William  R.  Matt 
and  Silas  F.  Matt  to  Frank  Adix,  and  a  part  by  the  same 
parties  to  Andrew  Nelson,  and  the  proceeds  of  those  sales 
was  used  to  discharge  obligations  of  §ilft§  F.   Matt  and 
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Marie  A.  Matt,  Fred  Matt,  and  another  son,  which  obliga- 
tions the  said  Silas  F.  Matt  was  held  and  bound  to  pay. 
A  mortgage  was  then  executed  by  William  R.  Matt  and 
wife  for  sum  of  $5,000  payable  to  Mary  A.  Heuberger, 
Charles  D.  Matt,  Francis  S.  Matt,  George  F.  Matt,  and 
James  F.  Matt,  securing  to  each  of  the  parties  named  $1,000 
to  be  paid  on  or  before  two  years  after  the  death  of  Silas 
F.  Matt  and  Marie  A.  Matt.  There  was  omitted  from  this 
mortgage  that  was  included  in  the  Heuberger  mortgage  the 
W.  ^  of  the  N.  W.  1/4  oi  section  21,  being  the  eighty 
acres  sold  to  Adix  and  Nelson.  These  instruments  oi  con- 
veyance were  duly  recorded  in  the  recorder's  office  in  Boone 
county,  Iowa,  on  the  19th  day  of  May,  1887,  as  were  the 
various  releases  releasing  the  Heuberger  mortgage  to  her 
brothers.     Silas  F.  Matt  died  in  the  spring  of  1888. 

In  1899  Marie  A.  Matt  commenced  her  action  in  the 
district  court  of  Boone  county,  Iowa,  against  all  the  parties 
who  are  now  parties  to  this  action,  alleging  that  the  deed  to 
Mary  A.  Heuberger  was  procured  by  fraud,  and  averred 
that  neither  she  nor  Silas  F.  Matt  knew  that  the  instrument 
was  in  fact  a  deed  when  they  signed  it.  This  suit,  thus 
commenced,  was  subsequently  compromised,  and  Marie  A. 
Matt  quitclaimed  her  interest  in  the  real  property  in  con- 
troversy in  that  proceeding,  being  the  same  as  in  this,  to 
the  defendant  in  this  suit,  William  II.  Matt.  The  petition 
in  that  proceeding  was  duly  sworn  to  by  Marie  A.  Matt. 
In  1901  the  defendant  sold  to  one  Jordan  the  thirty-four 
acres  described  in  the  previous  conveyances,  and  conveyed 
the  same  by  warranty  deed,  which  deed  was  duly  recorded 
in  the  office  of  the  recorder  of  Boone  county,  Iowa,  on 
the  7th  day  of  June,  1901.  On  the  3d  day  of  February, 
1910,  the  plaintiffs  filed  in  this  court  several  petitions 
against  the  defendant,  charging  that  the  intervener  had  by 
means  of  getting  Silas  F.  Matt  and  Marie  A.  Matt  under 
the  influence  of  intoxicating  liquors  fraudulently  procured 
the  conveyance  to  be  made  to  her  by  Silas  F.  Matt  and 
Marie  A.  Matt  hereinbefore  referred  to;  that  the  defendant 
in  this  suit  was  employed  soon  after  by  Silas  F.  Matt  and 
Marie  A.  Matt,  and  all  their  children  save  the  defendant 
and  the  intervener,  as  their  agent  to  get  a  reconveyance  of 
said  land&  and  protect  their  interest  therein;  that  the  de- 
fendant fraudulently  did  secure  to  himself  the  conveyance 
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made  by  said  Mrs.  Ileuberger  to  him,  above  referred  to,  in 
violation  of  said  agreement  and  arrangement  so  made.  On 
the  13th  day  of  April,  1910  the  plaintiffs  filed  their 
amended  and  substituted  petition  in  this  case,  declaring 
that  the  defendant  held  the  lands  in  dispute  in  trust,  and 
basing  their  claim,  upon  an  alleged  written  agreement 
executed  by  the  intervener  between  herself,  Mary  A.  Heu- 
berger,  and  her  father  at  the  time  the  deed  was  executed 
by  her  father  to  her  in  1886.  This  is  the  first  intimation 
of  record  of  any  such  claim  being  made. 

It  is  proven,  and,  in  fact,  not  in  dispute,  that  at  that 
time,  in  Marc\i,  1886,  Silas  F.  Matt  was  about  eighty-four 
years  old,  in  poor  health,  and  quite  seriously  crowded  for 
means  to  meet  his  obligations,  and  in  such  sore  distress 
that  he  employed  an  attorney  to  extricate  him,  if  possible. 
Marie  A.  Matt,  his  wife,  was  in  feeble  health,  and  quite 
advanced  in  years  as  well.  The  land  owned  by  them,  being 
about  354  acres,  was  worth  about  $20  an  acre,  possibly  a 
little  more  and  possibly  a  little  less.  The  prospects  of 
life  for  Silas  F.  Matt  and  Marie  A.  Matt  were  not  flatter- 
ing, a  demise  was  likely  to  come  at  any  time,  and,  in  fact, 
in  less  than  two  years  Silas  F.  Matt  passed  away.  Now, 
-when  the  deal  was  closed,  Mary  A.  Heuberger  had  absolute 
title  in  fee  to  this  land,  and  had  given  back  a  mortgage  for 
$6,666.66  to  be  paid  in  two  years  after  the  said  Silas  and 
Marie  Matt  passed  away;  Mary's  title,  however,  being  sub- 
ject to. the  life  estate  of  Silas  and  Marie.  The  undertak- 
ing of  Mary  A.  Ileuberger  was  absolute.  She  agreed  to 
pay  each  of  the  parties  named  the  sum  therein  expressed 
at  a  time  sure  to  come,  buf  having  no  fixed  date. 

This  statement  should  be  supplemented  with  a  few 
details.  To  that  end,  we  quote  from  appellee's  statement 
of  facts  as  follows: 

On  March  26,  1886,  Silas  Matt  and  his  wife  were 
living  in  their  homestead  property  in  Boone.  This  property 
was  owned  by  Silas  Matt,  but  it  is  not  involved  in  the  case 
at  bar.  All  of  the  children  were  grown  and  married  and 
living  away  from  the  parental  home.  During  the  seven  or 
eight  years  preceding  the  transaction  in  question  Silas  Matt 
had  lost  considerable  money  by  reason  of  being  compelled 
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to  pay  debts  for  some  of  his  children,  other  than  the 
appellee  Wm.  R.  Matt,  particularly  Arnold  F.  Matt  and 
Joseph  A.  Matt.  Joseph  A.  Matt  had  left  home  when  he 
was  eighteen  years  of  age,  being  eleven  years  before  the 
date  in  question,  and  his  mother  never  knew  where  he  was 
until  he  visited  them  in  1909.  From  the  time  he  left 
home  up  to  1908  his  family  did  not  know  where  he  was, 
until  Frank  found  out  twelve  years  ago.  The  appellee 
Wm.  R.  Matt  was  at  that  time  living  near  Story' City,  about 
twenty  miles  from  Boone  and  some  twelve  miles  from  the 
farm  in  controversy.  The  appellant  George  F.  Matt  was 
living  in  Nebraska,  and  the  other  sons,  except  Joseph  A., 
were  living  in  or  around  Boone,  and  the  daughter,  Mary 
A.  Heuberger,  was  living  in  Boone.  Silas  Matt  consulted 
an  attorney  as  to  what  was  best  to  do  with  the  property 
in  view  of  his  age  and  situation,  and  the  result  was  that 
on  the  evening  of  March  26,  1886,  Mr.  R.  F.  Jordan,  the 
attorney  in  question,  went  to  the  home  of  Silas  Matt,  and 
while  he  was  there  the  transaction  took  place  that  finally 
resulted  in  this  litigation.  As  to  what  took  place  there, 
the  admitted  facts  are:  That  on  that  evening  Silas  Matt 
and  his  wife  executed  a  warranty  deed  covering  the  land 
above  described,  consisting  of  354  acres,  to  Mary  A.  Heu- 
berger, being  a  warranty  deed  in  the  usual  and  ordinary 
form,  except  the  following  clause  therein:  *Said  grantors, 
however,  are  to  retain  and  be  entitled  to  the  use,  possession 
and  control  of  said  premises  during  the  term  of  their 
natural  life  or  the  life  of  the  survivor  of  either  of  them, 
nothing  in  this  deed  shall  be  construed  to  impair  said 
rights.'  The  *  expressed  consideration  of  the  deed  was 
$8,000  and  love  and  affection.  At  the  same  time  Mary 
Heuberger  gave  a  mortgage  covering  the  premises  for  the 
sum  of  $6,666.66  running  to  the  appellee  Wm.  B.  and 
appellants  George,  Frank,  and  James,  and  Charles  D. 
(npw  deceased),  being  for  $1,333.33  for  each,  due  two 
years  after  the  death  of  Silas  and  Marie  A.  Matt,  with 
interest  after  maturity,  at  six  percent.  The  mortgage 
recites:  'This  mortgage  is  given  for  a  portion  of  the  pur- 
chase price  of  said  premises.'  There  were  present  at  the 
time  Mary  Heuberger,  one  Mrs.  Girth,  Silas  Matt  and  wife, 
Marie  A.  Matt,  R.  F.  Jordan,  and  one  Etta  Slates,  then 
a  child.     Of  these  Silas  Matt  died  in   1888  and  F.   R. 
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Jordan  died  in  1901,  and  only  Mrs.  Marie  A.  Matt  and 
Mary  A.  Heuberger  appeared  as  witnesses  in  this  case. 

In  addition  to  these  admitted  facts,  appellants  claim 
that  as  a  part  of  the  same  transaction  a  trust  agreement 
was  executed  by  Mary  A.  Ileuberger.  Mary  A.  Ileuberger 
is  the  only  party  who  so  testified  in  the  case.  .  .  . 
The  next  transfer  of  title  was  made  by  Mary  A.  Heuberger 
to  the  appellee  by  warranty  deed  of  date  April  8,  1887. 
This  warranty  deed  was  in  the  usual  and  ordinary  form, 
except  that  it  was  made  subject  to  a  life  estate  in  said 
premises  to  Silas  Matt  and  Marie  A.  Matt  during  their 
lives  and  the  life  of  the  survivor.  This  deed  was  executed 
in  California,  with  the  expressed  consideration  of  $8,000, 
and  was  recorded  in  the  office  of  the  recorder  of  Boone 
county,  Iowa,  on  the  19th  day  of  May,  1887.  On  April 
25,  1887,  the  appellee  and  his  wife  executed  a  mortgage 
covering  all  of  the  premises  except  eighty  acres  that  will 
be  hereafter  referred  to,  said  mortgage  running  to  Mary 
A.  Ileuberger,  Charles  D.  Matt,  Frank  S.  Matt,  George 
F.  Matt,  and  James  L.  Matt,  for  the  sum  of  $5,000,  and 
said  mortgage  refers  to  notes  aggregating  $1,000  each,  for 
each  of  the  five  mortgages  above  mentioned,  said  notes  .pay- 
able two  years  after  the  death  of  Silas  and  Marie  A.  Matt 
with  interest  at  6  percent  after  maturity.  The  mortgage 
contains  this  further  condition:  ^I  agree  to  be  bound  on 
the  pajTuent  of  the  notes  above  secured  only  to  the  sum 
the  land  may  bring  on  sale,  the  consideration  of  these  notes 
is  for  the  purchase  price  of  the  land.^  This  mortgage  was 
recorded  in  the  office  of  the  recorder  of  Boone  county,  Iowa, 
on  May  19,  1887.  At  the  same  time  Wm.  R.  Matt  executed 
the  notes  referred  to  in  the  mortgage,  all  of  the  form  of 
Exhibit  C,  and  each  with  indorsement  on  the  back,  which 
indorsements  are  all  identical  with  that  set  out  on  the  back 
of  Exhibit  C,  except  that  on  the  note  of  Charles  D.  Matt 
the  indorsement  is  'for  more  or  less/  On  May  18,  1887, 
Wm.  R.  Matt  and  wife  and  Silas  Matt  and  wife  executed 
separate  warranty  deeds  covering  forty  acres  of  land,  con- 
veyed by  ^Mary  Heuberger  to  Wm.  R.  Matt,  but  not  in- 
cluded in  the  mortgage,  to  Andrew  Nelson.  The  expressed 
consideration  of  each  deed  was  $750.  On  the  same  day — 
i.  e..  May  18,  1887 — ^Wm.  R.  Matt  and  wife  and  Silas 
Matt  and  wife  executed  separate  warranty  deeds  covering 
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another  forty  acres  of  land  included  in  the  deed  by  Mary 
A.  Heuberger  to  Wm.  R.  Matt,  but  not  included  in  the 
mortgage  to  Franz  Adix.  The  expressed  consideration  of 
each  deed  was  $750.  Seven  hundred  and  fifty  dollars  was 
the  total  price  paid  by  Mr.  Nelson  for  the  forty  acres  he 
purchased,  and  $750  was  the  total  price  paid  by  Mr.  Adix 
for  the  forty  acres  he  purchased.  These  deeds  were  like- 
wise recorded  in  the  oflSce  of  the  recorder  of  Boone  county, 
Iowa,  on  May  19,  1887.*  The  mortgage  given  by  Mary 
Heuberger  to  her  brothers  as  above  referred  to  was  released 
on  the  margin  of  the  record  April  25,  1887,  by  W.  K* 
Matt,  Frank  S.  Matt,  and  C.  D.  Matt,  and  George  F. 
Matt  and  James  L.  Matt  released  said  mortgage  by  written 
release,  dated  April  30,  1887,  and  filed  for  record  May  19, 
1887.  When  the  transfer  was  made  from  Mary  to  Wm. 
E.,  George  and  James  were  living  at  the  same  place  in 
Nebraska,  Mary  in  California,  Joseph  on  his  farm  near 
Story  City,  Iowa,  Charles  was  living  in  Hamilton  county, 
near  Jewell  Junction,  Iowa,  and  Frank  and  Arnold  F. 
were  living  in  or  near  Boone.  Arnold  F.  is  generally  re- 
ferred to  in  the  testimony  as  Fred.  The  indorsement 
written  upon  the  back  of  the  notes  was  as  follows:  *The 
consideration  of  this  note  is  a  1-6  interest  in  certain  land 
in  Boone  county,  Iowa,  formerly  owned  by  Silas  Matt 
Should  said  land  sell  for  $6,000.00  or  more  than  this  note 
is  to  be  paid  in  full,  but  should  said  land  sell  for  less  than 
$6,000.00  then  this  note  should  be  good  for  only  1-6  of 
what  the  land  brings.  This  is  in  accordance  with  a  contract 
between  these  parties  of  date  April  25,  1887.  W.  R.  Matt.' 
This  indorsement  upon  the  note  to  George  Matt  was  written 
by  Attorney  Jordan  at  the  time  of  the  execution  of  the 
papers.  The  indorsements  upon  the  other  notes  were 
written  later.  Tlie  notes  to  Mary  and  James  were  de- 
livered to  Lafe  Zimbleman  as  agent.  The  indorsements 
upon  these  notes  were  in  his  handwriting.  The  indorse- 
ment on  the  note  to  Frank  was  written  by  the  cashier  of 
a  bank  which  received  the  note  from  Frank  as  collateral 
security.  The  indorsement  on  the  back  of  the  note  to 
Charles  varies  in  form  from  the  others.  It  can  not  be  de- 
termined from  the  evidence  in  this  record  who  wrote  it,  nor 
under  what  circumstances  it  was  written.  Charles  died 
testate  in  1890,  and  bequeathed  the  '$1,000'  note  to  his 
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wife  and  children.     Silas  died  in  1888,  leaving  his  widow, 
who  has  survived  him  to  the  present  time. 

The  following  quotation  from  appellant's  brief  is  a 
concise  statement  of  the  issues  as  made  by  the  pleadings: 

The  plaintiffs  and  the  interveners  allege  they  are  five 
brothers,  the  heirs  of  a  deceased  brother^  and  the  one  sister 
of  the  defendant  W.  R.  Matt ;  that  their  father  and  ancestor 
was  Silas  Matt;  that  March  26,  1886,  said  Silas  Matt 
deeded  to  his  only  daughter,  Mary  A.  Heuberger,  over  a 
half  section  of  land  owned  by  him  in  Boone  county,  Iowa; 
that  said  daughter,  Mary  A.  Heuberger,  took  title  to  said 
land  as  trustee  only  for  herself  and  her  seven  brothers, 
being  then  all  the  children  of  said  Silas  Matt,  and  subject 
to  the  life  estate  in  said  land  of  both  the  father,  Silas 
Matt,  and  the  mother,  Marie  A.  Matt;  that  said  trust  was 
evidenced  by  a  mortgage  given  back  by  the  daughter,  secur- 
ing certain  notes  payable  to  certain  brothers  upon  the 
death  of  the  father  and  mother,  and  by  an  agreement  in 
writing  executed  at  the  same  time  bet  ween,  herself  and  her 
father,  by  which  the  said  daughter  should  hold  the  legal 
title  to  said  premises,  subject  to  a  life  use  of  the  same  dur- 
ing the  natural  life  of  both  the  father  and  mother,  and  two 
years  after  the  death  of  the  survivor  then  said  daughter 
should  sell  said  land,  and,  after  paying  said  mortgage  and 
after  deducting  the  agreed  amount  for  herself,  divide  the 
balance  of  the  proceeds  equally  between  her  brothers  and 
herself;  that  afterward  the  daughter,  Mary  A.  Heuberger, 
having  moved  from  Boone,  Iowa,  to  California,  it  was 
arranged  between  said  father  and  mother  and  said  sons  and 
daughter,  by  which  the  mortgage  given  by  the  daughter  to 
her  brothers  was  satisfied,  her  title  to  the  land  transferred 
by  deed  to  her  brother,  W.  R.  Matt,  a  mortgage  and  notes 
given  back  by  him  to  her  and  the  other  brothers,  and  by 
which  the  brother  W.  R.  Matt  was  to  hold  title  to  the  land 
only  in  the  way  and  manner  that  the  sister  had  title  there- 
in; that  no  money  consideration  was  ever  given  or  received 
for  the  deed  from  the  father  and  mother  to  the  daughter 
Mary  A.  Heuberger,  nor  for  the  deed  from  her  to  the 
brother  W.  R.  Matt;  that  these  notes  secured  by  the  mort- 
gage given  by  W.  R.  Matt  to  his  brothers  and  sister  were 
not  delivered  until  a  long  time  after  they  were  executed. 
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and  until  about  the  time  W.  R.  Matt  commenced  to  assert 
absolute  title  in  himself  to  said  premises;  that  the  defend- 
ants now  claim  that  said  W.  B.  Matt  holds  absolute  title 
in  said  premises  subject  only  to  the  mortgage  securing  pay- 
ment to  four  of  his  brothers  and  his  one  sister.  The 
defendants  admit  the  execution  of  the  written  instrument 
as  alleged  by  the  plkintiffs,  except  the  contract  between  the 
father,  Silas  Matt,  and  the  daughter,  Mary  A.  Heuberger, 
made  contemporaneous  with  the  deed  to  her  and  mortgage 
given  by  her.  They  deny  that  W.  R.  Matt  is  holding- the 
land  in  trust,  but  allege  that  he  is  the  absolute  owner  of 
the  same,  allege  that  his  brothers  and  sisters  are  barred  by 
their  own  laches  in  now  making  claim  to  the  land,  and 
also  barred  by  the  statute  of  limitation. 

It  will  be  seen  from  the  foregoing  that  the  appellants 
contend  .for  present  equality  in  the  distribution  of  the 
former  estate  of  th^r  ancestor,  Silas  Matt;  whereas  the 
appellee  contends  that  the  distribution  of  the  estate  was 
in  legal  effect  accomplished  by  the  instruments  in  question, 
jand  subject  only  to  the  conditions  and  contingencies  speci- 
fied in  such  instruments;  that  he  thereby  became  absolute 
owner  of  the  real  estate,  subject  only  to  the  burdens  im- 
posed and  assumed  by  the  instruments.  That  an  arrange- 
ment such  as  is  contended  for  by  appellant  would  have 
been  reasonable  and  equitable  seems  to  us  quite  clear,  and 
this  is  the  strong  point  in  appellant's  ease.  The  court 
would  willingly  reach  such  a  result  if  the  evidence  fairly 
warranted  it  On  the  other  hand,  there  are  other  equities 
as  will  appear  from  the  later  discussion. 

I.  The  first  question  which  confronts  us  for  deter- 
mination is  one  of  fact  Was  there  a  trust  agreement 
executed  by  Mary  Heuberger  at  the  time  that  she  received 
I.  Tnurrs:  ^^     ^^^     from     her     father     substantially 

eridexice.  ^g    contended    by    her    in    her    testimony? 

^o  such  an  agreement  was  ever  recorded,  although 
the  deed  and  mortgage  were  both  recorded.  No 
such  paper  was  sent  to  Wm,  R.,  the  appellee,  when  she 

Vol-  js8  Ia,— 33. 
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conveyed  the  premises  to  him,  No  reference  was  ever  made 
to  it  in  the  correspondence.  No  one  of  the  interested 
parties  claim  to  have  ever  heard  of  it  from  Mary  or  from 
any  one  else  until  after  the  beginning  of  these  suits.  Would 
we  be  warranted,  therefore,  in  finding  affirmatively  this 
fact  upon  the  evidence  of  Mary  alone?  There  are  several 
considerations  prominent  in  the  record  which  satisfy  us 
that  we  can  not  properly  do  so.  The  evidence  of  Mary  on 
this  question  was  all  received  over  appropriate  objections 
as  to  its  competency  and  as  to  her  competency  as  a  witness 
under  section  4604.  We  pass  by  the  question  thus  pre-  * 
sented.  Giving  to  such  evidence  the  fullest  consideration 
to  which  it  could  be  entitled,  there  is  much  in  the  record 
and  in  the  undisputed  circumstances  to  contradict  it.  Some 
months  before  the  trial  the  deposition  of  this  witness  was 
taken  on  behalf  of  the  appellants.  She  appeared  in  person, 
however,  at  the  trial,  and  testified  therein,  so  that  her 
deposition  was  not  used  by  the  appellants.  Portions  of 
such  deposition,  however,  were  introduced  in  evidence  by 
the  appellee  by  way  of  impeaching  her  testimony  upon  the 
trial.  Without  going  into  details,  it  is  sufficient  to  say 
that  there  is  manifest  inconsistency  between  her  testimony 
and  her  former  deposition  upon  very  material  points.  Head- 
ing the  two  together,  we  can  not  avoid  the  conclusion  that 
her  testimony  in  both  instances  was  based  upon  her  concep- 
tion of  the  just  rights  of  the  parties  rather  than  on  her 
actual  recollection  of  facts.  The  papers  in  the  transaction 
were  prepared  by  an  attorney  of  skill  and  reputation.  If 
such  an  agreement  as  claimed  was  executed,  no  reason  is 
apparent  why  it  should  not  have  been  recorded  with  the  deed 
and  the  mortgage.  Nor  is  there  any  reason  apparent  why 
the  mortgage  and  note  should  have  been  executed  at  all 
if  such  trust  agreement  was  executed.  The  agreement  as 
testified  to  by  this  witness  would  be  quite  inconsistent  with 
the  mortgage  and  notes.  The  beneficiaries  named  therein 
would  become  thereby  the  beneficial  owners  of  the  land. 


Sept.  1912]  Matt  v.  Matt.  615 

And  yet  by  the  undisputed  mortgage  they  became  mort- 
gagees of  the  same  land,  which,  under  the  alleged  agree- 
ment, they  owned.  In  other  words,  such  alleged  agreement 
and  such  mortgage  would  be  contradictory,  and  it  would 
be  impossible  to  construe  them  so  as  to  give  effect  to  both. 
This  consideration  greatly  emphasizes  our  reluctance  to 
find  such  an  important  fact  upon  the  testimony  of  an  inter- 
ested witness  as  to  a  transaction  had  twenty-five  years  ago, 
and  as  to  an  instrument  which  she  had  not  seen  since  the 
time  of  its  alleged  execution.  It  may  be  quite  true  that  the 
witness  has  testified  honestly  to  her  understanding  of  the 
net  result  and  effect  of  the  papers  executed.  But  if  the 
instruments  which  were  indisputably  executed  could  be 
overturned  by  the  mere  general  recollection  of  an  interested 
witness,  under  such  circumstances  there  would  be  but  little 
.security  in  the  solemn  execution  and  acknowledgment  and 
recording  of  instruments  defining  the  rights  of  parties 
thereto.  It  is  our  conclusion  that  the  trial  court  properly 
found  against  the  appellants  on  the  question  of  fact  at  this 
point. 

II.  It  is  not  claimed  that  any  formal  trust  agreement 
was  ever  executed  by  the  appellee  other  than  the  mortgage 
and   notes    hereinbefore    referred    to.      The   contention   of 

appellants  is  that  the  appellee  took  the  title 

«.  Same:  mort-  .  . 

films  •'*«r.''  from  his  sister  Mary,  burdened  in  the  same 
onToSSl*  manner  as  she  had  it,  and  that  if  she  held 
effect,  j^  subject  to  a  trust  agreement,  he  therefore 

held  it  in  like  manner.  The  conclusion  reached  by  us  in. 
the  foregoing  paragraph  renders  it  unnecessary  that  we 
give  further  consideration  to  the  effect  upon  appellee  of 
such  alleged  trust  agreement  executed  by  Mary. 

Beferring  now  to  the  mortgage  and  notes  executed 
by  appellee,  they  purport  to  define  the  rights  of  the  parties 
clearly  and  without  ambiguity.  By  the  terms  of  the  mort- 
gage the  appellee  did  not  bind  himself  beyond  the  valua- 
tion of  the  mortgaged  land.    This  proviso  ia  contained  in 
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the  body  of  the  mortgage  itself.  The  fact  that  the  same 
proviso  is  contained  in  the  form  of  an  indorsement  upon  the 
back  of  the  notes  neither  adds  anything  to  the  appelle's 
case  nor  takes  anything  from  it.  Some  stress  is  laid  in 
argument  by  appellants  upon  the  allied  fact  that  some 
of  these  indorsements  were  not  made  until  long  after  the 
deed  and  mortgage  were  made.  As  between  the  parties 
thereto,  it  was  not  material  that  they  should  be  made  at  all. 
The  proviso  in  the  mortgage  was  all  sufficient.  These 
notes  were  used  by  some  of  the  payees  as  collateral  security 
for  loans.  For  such  purpose,  it  was  eminently  proper 
that  such  indorsement  should  appear  upon  the  back  of  the 
notes  as  notice  to  indorsees.  And  this  probably  accounts  for 
the  fact  that  some  of  these  indorsements  appear  in  the  hand- 
writing of  agents  or  clerks  who  held  them  as  collateral. 
The  indorsements  as  actually  made  are  entirely  consistent 
with  the  proviso  in  the  body  of  the  mortgage.  They  do* 
not,  therefore,  impeach  the  title  of  the  appellee  in  any 
sense,  nor  is  the  fact  that  the  indorsements  were  not  made 
upon  the  notes  upon  the  date  thereof  available  to  the  appel- 
lants as  a  circumstance  of  any  significance. 

III.     On  April  21,  1887,  which  was  a  few  days  before 
the   execution   of  the  mortgage   by   appellee,   he   wrote   a 
letter  to  his  brother  G^eorge,  known  in  the  record  as  Ex- 
Same-   rior       bibit    G,    which    contained    the    following: 
J^cnce?*'''      "Now  youse  all  hold  a  noat  of  ten  hundred 
notice.  dolers  providing  you  can  sell  for  25   dolers 

an  aker  youse  will  all  haf  to  gree  to  take  more  or  less." 
Considerable  stress  is  laid  by  appellant  upon  this  expression, 
"more  or  less."  The  undoubted  tendency  of  this  expression 
is  in  support,  of  appellant's  theory.  But  it  is  only  a  cir- 
cumstance, and  is  clearly  insufficient  to  overcome  the  effect 
of  the  forma?  instruments  as  finally  executed.  Appellants 
contend  that  they  had  no  notice  of  the  form  of  the  mort- 
gage. But  the  mortgage  was  on  record,  and  its  contents 
were  available  to  thenu    The  notes  also  came  into  the  hands 
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of  some  of  them  and  into  the  hands  of  the  agents  of  others, 
and  were  so  held  for  many  years  prior  to  the  institution  of 
this  suit 

IV.     There  are  other  considerations  which  are  quite 

insurmountable  for  the  appellants.     In  1909  the  surviving 

widow  brought  an  action  against  all  her  children  to  set 

c  ^.         aside  the  transaction,  and  to  recover  her  dis- 

4.  Same:  action  ' 

?t?u2!*"***        tributive  share  in  this  real  estate,   alleging 
estoppcL  fraud  on  the  part  of  the  daughter  and  others 

in  obtaining  the  conveyance  from  the  husband  and  father. 
All  the  beneficiaries  of  the  mortgage  were  named  as  parties 
defendant,  but  some  of  the  nonresidents  were  not  served 
with  notice.  Wm.  R.  Matt>  the  appellee,  herein,  appeared 
in  such  suit.  He  compromised  the  case  with  his  mother. 
This  was  done  with  the  consent  and  aid  of  the  resident 
children.  A  written  stipulation  of  settlement  was  entered 
into  and  filed  in  the  case,  both  parties  being  represented  by 
counsel.  The  mother  quitclaimed  to  Wm.  R.  all  her 
interest  in  the  land.  Wm.  R.  on  his  part  paid  his  mother 
$800  and  undertook  to  pay  her  an  annuity  of  $450  a 
year  as  long  as  she  lived,  and  quitclaimed  to  her  all  his 
interest  in  the  homestead  property  wherein  she  lived  in 
the  city  of  Boone.  The  other  resident  heirs  joined  in  the 
same  quitclaim  deed.  In  that  case  the  mother  had  charged 
in  her  petition  that  Wm.  R.  was  claiming  to  be  the  owner 
,of  the  property,  and  such  allegation  was  conceded  by  Wm. 
R.  ^one  of  the  children  at  that  time  raised  any  question 
as  to  Wm.  R's  rights  to  claim  ownership  of  the  property. 
Under  his  claim  of  ownership,  he  has  expended  substantial 
amounts  in  improvements  on  the  place.  That  all  the  appel- 
lants had  general  knowledge  of  these  facts  and  some  of 
them  had  specific  knowledge  thereof  is  manifest  from  the 
record.  Frank  and  James  both  joined  in  the  quitclaim 
deed  to  the  mother,  in  pursuance  of  the  stipulation  of 
settlement.  Fred  also  joined  in  such  quitclaim  deed.  It 
will  be  noted  that  Joe  and  Fred  were  not  included  among 
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the  beneficiaries  of  the  mortgage.  They  were  the  two 
sons  for  whom  the  father  had  made  considerable  payments, 
and  on  whose  account  he  had  become  financially  involved. 
Prior  to  the  bringing  of  this  suit,  each  had  made  an  affidavit 
in  support  of  appellee's  title,  wherein  each,  affiant  disclosed 
his  knowledge  of  the  transactioh  had  in  1887,  whereby  he 
was  excluded  from  participation,  and  declared  his  satisfac- 
tion therewith.  The  affidavit  on  the  part  of  Fred  was 
made  about  the  same  time  of  the  settlement  with  the  mother. 
That  on  the  part  of  Joe  was  made  about  three  months 
before  the  beginning  of  this  suit.  Such  affidavits  were 
entirely  inconsistent  with  the  present  attitude  of  such 
affiants  as  plaintiffs  and  appellants  herein.  They  do  not 
show  any  adequate  explanation  of  such  affidavits.  When 
the  two  forty-acre  tracts  were  sold  in  1887,  the  entire  pro- 
ceeds were  used  by  attorney  Jordan  in  the  payment  of 
claims  against  the  father.  Some  of  these  claims  included 
debts  of  Frank  and  James.  Charles  D.  died  testate  in 
1890,  as  already  stated.  His  will  indicated  no  claim  of 
interest  in  his  father's  estate  except  the  ownership  of  the 
"$1,000  note." 

Notwithstanding  the  facts  herein  stated,  the  original 
petitions  filed  in  this  case  charged  fraud  against  Wm.  R. 
in  the  sale  of  the  tracts  to  Nelson  and  Adix,  and  prayed 
an  accounting  for  the  proceeds  of  such  sale.  The  history 
of  the  pleadings  in  the  case  discloses  much  inconsistency 
in  the  contentions  of  the  appellants.  Originally,  they  charged 
fraud  on  the  part  of  Mary  in  the  first  transaction.  Later 
she  joined  them  as  an  intervening  plaintiff,  and  substituted 
petitions  were  filed.  It  was  at  this  point  that  it  was  first 
claimed  that  a  trust  agreement  had  been  executed  by  Mary. 
We  would  not  lay  too  much  stress  upon  such  inconsistency. 
It  is  not  unusual  that  very  important  facts  come  to  the 
knowledge  of  counsel  for  the  first  time  in  the  later  develop- 
ments of  a  case.  Clients  often  fail  to  disclose  facts  to  their 
counsel  for  want  of  perception  of  their  importance.     But 
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tlie  inconsistency  of  position  of  the  appellants  is  neverthe- 
less a  proper  circumstance  to  be  considered  in  viewing  the 
testimony  as  a  whole. 

Looking  at  the  situation  of  the  parties  as  it  was-  at  the 
time  of  the  execution  of  the  instruments,  it  is  evident  that 
the  arrangement  was  made  upon  the  basis  of  a  prospective 
value  of  $25  an  acre  on  the  property,  and  on  that  basis 
the  arrangement  provided  substantial  equality  between  the 
six  children.  But  it  gave  to  the  five  mortgagees  only  a  lien 
upon  the  land,  and  not  an  estate  in  it.  The  proviso  in  the 
mortgage  was  manifestly  for  the  protection  of  the  mort- 
gagor. It  was  entirely  natural.  He  went  into  the  arrange- 
ment reluctantly.  The  land  was  not  in  fact  worth  $25  an 
acre  at  the  time  the  arrangement  was  made.  The  mort- 
gagor was  within  his  rights  in  insisting  upon  protection 
at  this  point.  That  a  further  proviso  could  have  been  made 
for  the  benefit  of  the  mortgagees  in  case  of  increased  valua- 
tion beyond  $25  an  acre  is,  of  course,  clear.  But  such 
proviso  was  not  made.  It  was  not  proposed  nor  considered. 
An  increase  of  valuation  beyond  $25  an  acre  does  not 
appear  to  have  been  considered  as  probable.  We  are  bound, 
therefore,  to  take  the  instruments  as  written  and  to  give 
effect  to  them  accordingly. 

V.  At  the  close  of  the  evidence,  the  plaintiffs  amended 
their  pleading  to  conform  to  the  evidence,  and  prayed  that 
the  various  ipstruments  introduced  in  evidence,  including 

the  warranty  deed  and  the  mortfl;affe  and  the 

5.  Reformation  "^  °  ° 

?F,J!!"l^i        letter   (Exhibit  6)    and  the  indorsement  on 

MENTSa    COD'  ^  ' 

trSts^^**  ^^®  ^^^^  of  the  note  to  Charles,  be  so  reformed 

evidence.  ^^j  coustrucd  SO  as  to  provide  for  an  equal 

distribution  of  the  proceeds  of  the  farm  when  sold.  What 
we  have  already  said  is  quite  decisive  at  this  point  also. 
There  is  no  evidence  of  a  mistake.  To  reform  the  contract 
would  be  simply  to  ignore  it.  The  record  does  not  warrant 
a  finding  that  there  was  any  contract  other  or  different 
from  that  expressed  in  the  writing. 
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The  theory  of  constructive  trust  is  also  urged  by  the 
appellants,  but  this  is  predicated  upon  the  theory  of  fraud- 
ulent conduct  on  the  part  of  Wm.  R.  The  record  does 
not  warrant  a  finding  to  that  effect  The  sum  of  the  situ- 
ation is  that  the  defendant  holds  his  title  by  a  warranty 
deed,  plain,  and  unequivocal  in  its  terms.  Such  deed  is 
supported  by  abundant  consideration  in  a  legal  sense.  We 
can  not  treat  such  an  instrument  lightly.  In  order  to  find 
a  constructive  or  resulting  trust  in  such  a  case,  the  evidence 
must  be  clear  and  satisfactory.  It  has  been  said  that  the 
evidence  in  such  a  case  must  be  "practically  overwhehning." 
Murphy  v.  Hanscome,  76  Iowa,  192;  Parker  v.  Pierce, 
16  Iowa,  227 ;  Maroney  v.  Maroney,  97  Iowa,  711 ;  Andrew 
V.  Andrew,  114  Iowa,  524;  Acker  v.  Priest,  92  Iowa,  610; 
Luckhart  v.  Luckhart,  120  Iowa,  248;  Willis  v.  Robertson, 
121  Iowa,  380. 

We  hardly  need  to  say  that  there  is  much  incompetent 
testimony  in  the  record,  involving  personal  transactions 
with  the  deceased  grantor.  In  view  of  our  conclusions,  we 
need  not  pass  upon  defendant's  abjection,  and  we  will  not 
attetnpt  to  separate  the  competent  from  the  incompetents 
Disregarding  the  incompetency,  we  are  united  in  the  con- 
clusion that  the  rights  of  the  parties  are  fixed  by  the  terms 
of  the  written  instruments.  A  fair  construction  of  these 
instruments  will  not  permit  us  to  impress  a  trust  upon 
appellee's  title. 

The  decree  entered  below  must  therefore  be — Affirmed. 


0.  A.  Bobbins,  Appellant,'  v.  J.  P.  Steele. 

Partnership:  dissolution:  option  to  repurchase:  construction. 
X  Plaintiff  and  defendant  were  law  partners  and  plaintiff  accepted 
defendant's  proposition  of  dissolution  on  condition  that  defendant 
should  fix  a  price  on  the  firm  property  and  business  at  which  he 
would  either  buy  or  sell,  and  further  that  if  plaintiff  should  elect 
to  sell  that  he  should  have  the  right  to  repurchase  the  entire  busi- 
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ness  within  a  given  time  at  the  same  price.  Held  that  the  price 
fixed  by  defendant  for  the  sale  related  to  a  one-half  interest  in 
the  business  and  property,  and  that  plaintiff  having  elected  to  sell 
could  not  repurchase  for  the  same  amount  he  received,  but  should 
pay  double  that  sum  for  the  entire  business. 

Same  :    trusts  :  burden  of  proof.    The  burden  of  proof  is  upon  the 
2    member  of  a  partnership  who  contends  that  he  is  entitled  to  be- 
come a  joint  owner  of  property  purchased  by  the  other  member 
of  the  firm  with  his  own  funds,  and  which  he  has  individually 
held  and  enjoyed  until  dissolution  of  the  firm,  to  establish  the  trust. 

Appeal  from  Madison  District  Court. — ^Hon.  J.  H.  Apple- 

GATEy  Judge. 

Tuesday  Apkil  2,  1912. 

AcrriON  to  enforce  specific  performance  of  a  written 
contract  for  the  sale  and  transfer  to  plaintiff  of  a  law  busi- 
ness with  law  library  and  office  furniture  and  fixtures,  and 
to  enforce  specific  performance  of  an  alleged  oral  contract  to 
transfer  to  plaintiff  certain  bank  stock,  and,  further,  for  an 
accounting  of  moneys  received  and  expended  in  connection 
with  the  business  of  the  law  partnership.  The  lower  court, 
after  hearing  the  evidence,  entered  a  decree  for  the  defend- 
ant, and  the  plaintiff  appeals. — Affirmed, 

A.  W.  dc  Phil,  R.  Wilkinson  and  W.  8.  Cooper,  and 
Sampson  &  Dillon  for  appellant. 

John  A,  Ouiher  and  A.  C.  Parker  for  appellee. 

McClain,  0.  J. — ^T^e  parties  to  this  suit  on  July  1, 
1890,  entered  into  a  contract  of  copartnership  for  the  prac- 
tice of  law  in  Winterset,  Iowa,  which  was  to  continue 
for  a  period  of  three  years,  but  which  did  in  fact  continue 
until  September  21,  1905,  when  the  defendant  made  a 
written  proposition  with  reference  to  the  dissolution  of  the 
partnership,  as  follows: 
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Eor  the  purpose  of  effecting  a  dissolution  and  making 
settlement  of  the  affairs  of  the  partnership  business  now 
and  heretofore  existing  between  us  I  submit  the  following 
proposition : 

First  Proposition:  I  will  divide  the  property  and 
business  of  the  said  firm  in  the  following  manner,  viz.: 
A  list  and  appraisement  of  the  library,  furniture  and  fix- 
tures to  be  made  showing  the  values  of  the  different  sets 
of  text  books  and  the  different  articles  of  furniture  and 
fixtures  each  of  us  to  take  our  share  thereof;  the  first 
choice  to  be  determined  by  lot  and  each  of  us  to  choose 
alternately  until  the  whole  of  such  property  is  equally 
divided.  All  accounts  and  notes  belonging  to  the  firm  in 
matters  where  the  business  with  the  client  is  completed 
is  to  be  divided  equally  between  us.  Cases  and  matters  now 
pending  to  be  completed  by  the  two  of  us  and  the  fees 
divided-  equally.  Business  on  hand  in  which  suits  have 
not  been  commenced  to  be  divided  between  us  according 
to  the  clientage,  that  is  all  matters  which  have  come  to 
the  firm  by  reason'  of  Mr.  Steele's  connection  therewith 
to  be  held  by  Mr.  Steele,  and  all  matters  which  have  come 
to  the  firm  by  reason  of  Mr.  Eobbins'  connection  therewith 
to  be  held  by  Mr.  Robbins.  I  am  to  retain  the  present 
ofiices  which  right  is  to  be  offset  by  the  surrendering  to 
you  the  representation  in  all  commercial  agencies  in  which 
the  firm  name  of  Steele  &  Eobbins  now  appears  and  the 
business  we  now  have  on  hand  connected  with  the  same 
and  the  foreign  collections  on  hand.  All  the  briefs  prepared 
by  Mr.  Robbins  to  be  retained  by  him  and  all  the  briefs 
prepared  by  Mr.  Steele  to  be  retained  by  him. 

Second  Proposition.  If  you  do  not  wish  to  accept 
the  first  proposition  I  then  make  this  second  proposition: 
I  will  put  a  price  on  the  whole  of  the  property  and  business 
of  the  firm,  which  price  I  will  either  give  or  take.  If  you 
shall  elect  to  sell  to  me  then  you  are  to  have  the  option  to 
buy  the  same  hack  within  three*  years  from  this  date  at 
the  same  price  I  now  pay  you  for  the  same  plus  seventy- 
five  percent  of  the  cost  price  of  all  additions  made  to  the 
library  and  to  the  office  furniture  and  fixtures.  An  inven- 
tory is  to  be  made  of  the  property  now  belonging  to  the  firm 
and  an  account  to  be  kept  by  me  of  the  books,  furniture 
and  fixtures  added  to  the  property. 
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Your  option  to  buy  back  within  three  years  from  this 
date  is  to  be  exercised  within  niety  days  after  I  shall  notify 
you  of  my  readiness  to  permit  you  to  exercise  the  option 
and  you  shall  have  the  right,  without  notice,  to  exercise 
the  option  at  the  end  of  the  said  three-year  period. 

In  case  you  elect  to  buy  or  sell  under  this  second 
proposition  the  sale  is  to  be  for  cash.  If  you  sell  to  me 
then  and  in  that  event  as  a  part  of  the  purchase  price  to 
you  I  will  assume  the  payment  of  the  Mrs.  Collie  note,  the 
payment  of  the  note  negotiated  to  the  Citizens'  National 
Bank  and  cancel  the  indebtedness  owine  by  you'  to  me. 

In  case  you  shall  elect  to  buy  you  are  to  pay  off  the 
Collie  note  and  the  said  note  at  the  Citizens'  National  Bank 
and  pay  or  secure  the  one  hundred  dollars  to  me,  and,  in 
such  case,  you  will  turn  over  to  me  the  earned  fees  of  the 
firm  of  Steele  &  Bobbins  to  provide  against  the  debts  and 
obligations  of  the  said  firm  which  earned  fees  I  am  to 
collect  as  speedily  as  possible,  applying  them  to  firm  obliga- 
tions and  whatever  is  left  to  be  divided  equally  between  us. 

This  second  proposition  does  not  include  fees  already 
earned  nor  business  which  has  heretofore  been  commenced 
nor  business  commenced  for  the  Oct.  term,  1905.  ■  All  un- 
finished business  is  to  be  completed  by  the  two  of  us  as 
though  no  dissolution  had  occurred  and  the  fees  received 
therefor  to  be  equally  divided  between  us,  or  such  un- 
finished business  is  to  be  divided  as  fairly  as  we  can  and 
each  of  the  parties  to  finish  the  matter  turned  over  to  him. 

These  propositions  are  only  good  for  today,  and  unless 
some  basis  of  settlement  is  agreed  upon  to-day,  I  will  take 
the  necessary  steps  to  dissolve  our  partnership.  If  you  elect 
to  divide  the  property  under  the  first  proposition  we  are 
to  make  the  list  and  appraisement  as  provided  in  the  first 
proposition  tomorrow,  the  21st  day  of  September,  A.  D. 
1905,  and  continue  our  labors  in  relation  thereto  until 
fidl  settlement  is  made.  If  you  conclude  to  accept  the 
second  proposition  I  am  to  be  notified  of  such  election  by 
nine  o'clock  a.  m.  on  the  2l8t  day  of  September,  A.  D. 
1905,  and  I  will  at  once  name  to  you  a  price  which  I  am 
willing  to  give  or  take,  and  by  noon  of  the  21st  d'ay  of 
September,  A.  D.  1905,  you  are  to  determine  whether 
you  elect  to  buy  or  sell  at  such  price  and  whether  you  buy 
or  sell  the  matter  to  be  immediately  closed,  settlement  made 
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and  the  partnership  dissolved.     You  election  in  this  matter 
to  be  indorsed  hereon. 

On  the  next  day  the  plaintiflF  wrote  upon  said  proposi- 
tion the  following  acceptance  of  the  second  branch  of  this 
proposition: 

With  the  understanding  that  neither  proposition  pro- 
hibits the  practice  of  law  by  either  member  of  the  firm  and 
with  the  understanding  that  the  second  proposition  is 
intended  as  now  written  above,  I  accept  the  second  proposi- 
tion to  buy  or  sell;  the  price  fixed  by  you  to  be  indorsed 
hereon  and  this  paper  returned  to  me. 

Thereupon  the  defendant  indorsed  the  proposition  and 
acceptance  as  follows:  "I  will  give  or  take  one  thousand 
dollars  on  the  conditions  named  in  the  foregoing  instru- 
ment." 

And  on  the  same  day  plaintiff  delivered  to  defendant 
his  written  election  to  sell  his  interest  in  the  business  to 
defendant  in  writing,  as  follows:  "You  are  hereby  notified 
that  I  elect  to  sell  to  you  the  law  library  and  business  as 
per  terms  already  contained  in  our  written  propositions 
and  a  duplicate  of  this  is  indorsed  on  the  proposition  held 
by  me." 

The  amount  thus  designated  was  paid  by  the  defend- 
ant to  the  plaintiff,  defendant  remained  in  the  old  offices 
and  continued  the  practice  of  the  law,  and  plaintiff  opened 
an  office  across  the  hall  in  the  same  building,  and  also 
engaged  in  the  practice  of  the  law.  The  business  on  hand 
at  the  time  of  dissolution  was  completed  by  the  parties  in 
accordance  with  their  agreement.  At  the  end  of  three 
years,  plaintiff,  desiring  to  exercise  the  option  given  in 
their  contract  to  buy  the  whole  of  the  business,  library, 
furniture,  etc.,  tendered  to  defendant  the  sum  of  $1,000 
on  account  of  the  business  and  the  old  library  and  furniture, 
and,  in  addition  thereto,  the  sum  of  $203  to  cover  additions 
which  had  been  made  to  the  library  and  furniture  in  the 
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meantime.  Defendant  refused  to  accept  the  tender,  claim- 
ing that  the  price  fixed  by  him  was  only  the  value  of  a 
half  interest,  and  that  plaintiff  in  exercising  his  option  to 
repurchase  should  pay  $2,000,  with  an  additional  amount 
necessary  to  cover  the  additions  to  the  library  and  furni- 
ture. There  was  no  controversy  as  to  the  amount  of  the 
tender  for  the  additions  thus  made.  Plaintiff  now  seeks 
specific  performance  of  the  contract,  contending  that,  on  the 
payment  of  $1,000  with  the  additional  amount  necessary 
to  cover  additions  to  the  library  and  furniture,  he  is  entitled 
to  have  transferred  to  him  the  entire  business  and  the  old 
library  and  furniture.  Plaintiff  proposes,  however,  if  the 
court  shall  find  that  he  is  under  obligation  to  pay  $2,000 
for  the  entire  business  to  exercise  his  right  to  repurchase 
under  such  finding,  and  therefore  the  sole  question  to  be 
determined  with  reference  to  this  branch  of  the  case  is 
whether  under  the  terms  of  the  contract  plaintiff  is  bound 
to  pay  $1,000  or  $2,000  for  the  entire  business  with  the 
old  library  and  furniture. 

I.  It  is  clear  from  the  preceding  statement  that  the 
ambiguity,  if  any,  in  the  contract,  is  in  the  following  pro- 
vision of  the  second  proposition  made  by  the   defendant, 

which  was  accepted  by  the  plaintiff  and  acted 

X.   PaKTNBRSHIP:  -i  i       .1  •  •.  it-r  •11 

dissolution:        upou  by  Doth  parties,  to  Wit:    "I  will  put  a 

option  to 

repurchase:        pricc  ou  the  wholc  of  the  propcrtv  and  busi- 

construction.         ^  ,  .  " 

ness  of  the  firm,  which  price  I  will  either 
give  or  take.  If  you  shall  elect  to  sell-  to  me,  then  you  are 
to  have  the  option  to  buy  the  same  back  within  three  years 
from  this  date  at  the  same  price  I  now  pay  you  for  the  same." 
It  is  to  be  noticed  that  the  defendant  undertakes  to  put 
a  price  on  the  whole  of  the  property  and  business,  which 
price  he  will  either  give  or  take.  It  is  evident  that  it  was 
not  intended  that  either  party  was  to  pay  to  the  other  the 
value  of  the  whole  of  the  business  in  which  they  were 
jointly  and  equally  interested,  but  that  either  was  to  pay 
to  the  other  one-half  the  prico  fixed  on  the  whole  of  the 
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property  and  business.  There  could  have  been  no  object  in 
the  buyer  paying  to  the  seller  the  entire  price  for  the  ' 
property  and  business  of  which  they  were  joint  owners,  and 
receiving  back  one-half  the  amount  as  his  proper  share  of 
the  price  of  the  whole  property  and  business.  If  either 
one  had  been  authorized  to  sell  the  whole  of  the  property 
and  business  to  a  third  party,  of  course  the  other  would 
have  been  entitled  to  one-half  of  the  amount  received. 
Therefore  it  is  clear  that,  when  the  defendant  said,  '^I 
will  give  or  take  $1,000  on  the  conditions  named"  in  the 
instrument,  and  the  plaintiff  elected  to  sell  on  the  terms 
proposed  and  received  $1,000  as  full  consideration  for  the 
transfer  to  defendant  of  his  half  interest,  so  that  the  defend- 
ant became  the  owner  of  the  entire  property  and  business, 
plaintiff  impliedly  agreed  that  the  price  of  the  whole  prop- 
erty and  business  was  $2,000,  and  that  in  exercising  the 
option  to  repurchase  within  three  years  "at  the  same  price," 
which  the  defendant  then  paid,  he  did  so  with  the  obligation 
to  pay  to  the  defendant,  who  was  then  the  owner  of  the 
entire  property  and  business,  the  agreed  price  of  $2,000. 
Plaintiff  was  not  exercising  an  option  to  rebuy  the  one- 
half  interest  which  he  had  sold,  but  an  option  to  rebuy  his 
former  half-interest  and  the  defendant's  former  half  inter- 
est. If  plaintiff  and  defendant  had  been  equal  owners  in 
common  of  a  certain  quantity  of  grain  consisting  of  10,000 
bushels,  and  the  plaintiff  had  sold  his  half  interest  to  de- 
fendant for  $2,500  with  a  proposition  to  rebuy  the  entire 
quantity  of  grain  within  three  months  at  the  same  price 
which  he  had  received  for  his  half  interest,  it  could  hardly 
be  contended  that  the  parties  understood  that  the  plaintiff 
was  to  have  back  the  entire  quantity  of  grain  as  his  own, 
which  had  in  the  meantime  become  the  sole  property  of  the 
defendant,  on  the  payment  of  the  same  amount  which  plain- 
tiff had  received  for  his  half  interest  in  the  grain.  Further 
elaboration  would  seem  to  be  unnecessary,  and  we  are  clear 
that  the  only  construction  that  can  reasonably  be  put  upon 
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the  contract  is  that  plaintiff,  exercising  his  option  to  re- 
purchase the  entire  property  and  business  from  the  defend- 
ant, was  under  obligation  to  pay  twice  the  amount  which 
he  had  received  for  his  half  interest  therein.  In  this  re- 
spect the  finding  of  the  trial  court  was  correct. 

II.  It  appears  that,  soon  after  the  formation  of  their 
partnership,  the  plaintiff  and  defendant  entered  into  the 
possession  of  certain  office  rooms  in  a  building  belonging 
a.  Samb'  *^  ^®  Citizens'  National  Bank.     Subsequent- 

SSdJi  of         ^y>  ^^d  during  the  continuance  of  the  partner- 
^^^^'  ship  an  attorney  who  had  formerly  occupied 

such  offices  returned  after  an  absence  and  obtained  a  lease 
from  the  bank  of  such  offices  to  the  exclusion  of  the  partner- 
ship, and  served  notice  to  quit  The  partnership  moved 
across  the  hall  into  other  offices,  but,  desiring  to  regain 
possession  of  the  offices  surrendered,  the  defendant,  after 
consultation  with  the  plaintiff,  purchased  certain  shares  of 
stock  in  the  bank  for  the  purpose  of  securing  a  controlling 
interest  such  as  would  enable  him  to  induce  the  officers  of 
the  bank  to  again  lease  such  offices  to  the  firm.  Such  lease 
was  made,  and  the  partnership  regained  possession  of  the 
offices  which  they  had  surrendered.  Plaintiff  now  insists 
that  the  stock  purchased  by  the  defendant  became  the  joint 
property  of  the  two  partners,  and  that  plaintiff  is  entitled 
to  one-half  interest  in  the  bank  stock  on  payment  of  one- 
half  of  the  price  paid  by  defendant  for  the  stock.  It  would 
serve  no  useful  purpose  to  set  out  in  detail  the  evidence 
relating  to  this  transaction.  It  is  not  contended  that  the 
partnership  was  to  become  the  owner  of  the  stock  purchased 
by  defendant;  but  plaintiff  contends  that,  as  between  him 
and  defendant,  he  is  individually  entitled  to  become  the 
owner  of  one-half  the  stock  which  was  purchased  with  the 
money  of  defendant  and  remained  in  his  name  as  owner 
receiving  dividends  until  the  institution  of  this  suit.  The 
burden  is  on  the  plaintiff  to  establish  the  trust.  We  agree 
with  the  lower  court  that  plaintiff  has  failed  to  maintain 
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this  burden  and  approve  the  finding  that  plaintiff  is  not 
entitled  to  any  interest  in  the  bank  stock  purchased  by  the 
defendant. 

III.  Plaintiff  in  his  petition  sets  out  a  number  of 
items  of  fees  alleged  to  have  been  received  by  defendant  in 
the  partnership  business  for  which  he  has  not  accounted,  and 
many  items  of  money  advanced  by  plaintiff  for  the  partner- 
ship account  which  should  have  been  charged  to  the  firm. 
It  appears  from  an  elaborate  finding  made  and  filed  by  the 
trial  judge  that  all  these  items  have  been  considered  by  him 
and  the  balance  of  account  as  between  the  partners  deter- 
mined. Counsel  for  appellant  do  not  refer  to  the  judge's 
findings  nor  attempt  to  point  out  in  what  respects  they 
are  erroneous,  but  content  themselves  with  general  state- 
ments as  to  the  items  of  their  claims,^  referring  to  the  evi- 
dence in  the  record.  Of  couse,  appellant  is  entitled  to  a 
hearing  de  novo  on  the  record,  but  it  would  have  been  much 
easier  to  consider  his  case  if  counsel  had  taken  account  of 
the  labor  which  the  trial  judge  had  expended  upon  it  and 
pointed  out  specifically  in  what  respects  the  findings  were 
against  the  evidence.  We  have  given  particular  attention 
to  the  larger  items  of  the  plaintiff's  account,  so  far  as  they 
were  disallowed  by  the  trial  court,  and  reach  the  conclusion 
that  no  different  result  could  have  been  reached,  and,  on 
the  whole  record,  we  are  satisfied  that  the  decree  of  the 
lower  court  is  in  accordance  with  the  evidence,  and  it  is 
therefore  sustained. 

Appellant's  motion  to  strike  the  additional  abstract 
filed  by  appellee,  whid;!  motion  has  been  submitted  with 
the  case,  is  overruled. 

The  decree  of  the  trial  court  is — Affirmed. 
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C.  D.  BoYNTON  and  Coba  Boynton  v.  Lucy  M.  Salinobb^ 

et  aly  Appellants. 

• 

Real  properly:    contract  by  husband  and  wife  :  foreclosure  :  judg- 

1  MENT.    Where  a  wife  joined  with  the  husband  in  a  contract  for 

the  sale  of  land. and  in  a  suit  to  foreclose  the  contract,  alleging 

that  the  only  interest  she  had  in  the  property  was  her  inchoate. 

right  of  dower,  which  was  stipulated  by  the  parties  as  a  fact  in 

the  case,  and  she  made  no  claim  to  any  part  of  the  amount  due, 

judgment  was  properly  rendered  in  favor  of  the  husband  for  the 

full  amount 

« 

Same:     nature  of  judgment.     The  decree  on  foreclosure  in  such 

2  ca,se  should  allow  the  purchaser  a  stated  time  in  which  to  pay 
the  amount  found  dtie  to  the  clerk,  with  direction  that  the  same 
be  not  paid  out  until  a  proper  deed  was  deposited  with  him,  and 
if  payment  was  not  made  within  the  time  specified,  special  exe- 
cution should  issue. 

Appeal  from  Carroll  District  Court.— Hov.  F.  M.  Powkbs, 

JUDGB, 

Satubday,  May  11,  1912. 

Suit  to  foreclose  contract  for  the  sale  of  land  resulted 
in  a  decree  as  prayed  though  for  a  lesser  amount  The 
defendants  appeal. — Affirmed. 

L.  H.  Salinger  for  appellants. 

TF.  C.  Saul,  for  appellees. 

Labd,  J. — ^The  facts  are  quite  -fully  stated  in  Boynton 

V.  Salinger,  147  Iowa,  537,  where  the  unpaid  installments 

on  the  contract  whereby  Mrs.   Salinger  purchased  certain 

real  estate,  except  the  last,  were  held  to  be  barred  by  the 
Vol.  156  Ia.— 34. 
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• 

statute  of  limitations  and  the  cause  remanded  for  the  pur- 
pose of  allowing  M!rs.  Boynton  to  be  made  a  party  and 
the  introduction  of  such  further  evidence  as  might  be 
deemed  essential  to  the  complete  adjustment  of  the  rights  of 
•  the  parties.  Upon  remand,  Cora  B.  Boynton  filed  her  peti- 
tion, alleging  that  she  "joins  with  C.  D.  Boynton  as  party 
plaintiff  in  the  foregoing  petition,  and  for  cause  of  action 
states  that  the  only  interest  she  has  in  and  to  lots  nine  (9) 
and  ten  (10)  Carroll,  Iowa,  the  property  in  controversy 
in  said  action,  is  her  incohate  right  of  dower  therein."  She 
asked  "judgment  for  the  costs  herein  and  for  such  other 
and  further  relief  as  may  be  equitable  in  the  premises." 
The  defendants  thereupon  admitted  the  all^ations  of  the 
above  petition,  and  pleaded'  thereto  the  original  answer 
and  amendment  Later  they  amended  this  answer  by  say- 
ing, in  substance,  that  plaintiffs  are  hot  entitled  to  relief, 
and  that  the  court  was  without  jurisdiction  for  that  the 
Supreme  Court  was  without  authority  to  remand  an  equity 
cause  as  was  done.  The  plaintiffs  joined  in  a  reply  clos- 
ing with  a  prayer  by  C.  D.  Boynton  for  judgment  on  the 
$1,000  installment  last  maturing,  with  interest.  This 
prayer  was  later  amended  by  praying  as  in  the  original  peti- 
tion. 

On  hearing  the  plaintiffs  introduced  in  evidence  a 
stipulation  that  "the  contract  sued  on  and  in  evidence  is 
as  follows"  (setting  out  the  contract),  and  "that  the 
interest  of  Cora  B.  Boynton  in  said  contract  and  in  the  real 
estate  therein  described  is  that  of  inchoate  right  of  dower 
as  the  wife  of  C.  D.  Boynton,  her  coplaintiff  in  this  action." 
This  was  tantamount  to  saying  that  she'  had  no  interest  in 
the  contract  other  than  that  arising,  from  having  an  in- 
choate right  of  dower  in  the  premises.  Such  is  the  mean- 
ing of  the  stipulation,,  or  else  it  is  meaningless,  and,  in 
either  event,  it  negatives  any  present  interest  on  her  part 
in  the  contract.  This  being  so,  it  is  to  be  inferred  that 
the  payments  therein  promised  belonged  to  C.  D.  Boynton, 
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and,  as  she  joined  bim  as  party  plaintiff  in  the  action 
wherein  he  demanded  judgment  for  the  entire  amount  owing 
and  she  for  none  of  it,  and  thereafter  joined  in  a  reply 
wherein  he  only  sought  relief,  a  decree  was  rightly  entered 
as  prayed.  Counsel  suggest  that,  as  the  stipulation  concern- 
ing Mrs.  Boynton's  interest  is  in  the  present  tense,  she 
may  have  assigned  any  interest  she  had  in  the  contract 
originally  to  another.  This  is  disposed  of  by  the  fact  that 
that  instrument  without  assignment  indorsed  thereon  or 
attached  thereto  was  introduced  in  evidence  constituting 
prima  facte  proof,  in  the  absence  of  any  showing  to  the 
contrary  that  the  payees  therein  named  were  entitled  to 
recover  thereon,  and,  as  her  interest  therein  was  stipulated 
to  be  that  only  arising  from  her  status  as  wife,  he  was 
entitled  to  judgment  for  the  amount  due  on  the  contract. — 
Affirmed. 

SUPPLEMENTAL  OPINION. 

Monday,  Ootobeb  21,  1912. 

Per  Cukiam. — The  decree  of  the  district  court  will  be 
so  far  modified  as  to  allow  appellants  10  days  from  the 
filing  hereof  within  which  to  pay  into  the  hands  of  the 

clerk  of  the  district  court  for  the  benefit  of 
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nature  of         appellees  or  their  representatives  the  amount 

judgment.  , 

payable  under  said  decree,  and  if  this  is  not 
done  then  special  execution  to  issue  as  directed  therein; 
but  appellees  or  their  representatives  shall  not  withdraw 
said  money  so  paid,  or  thereafter  paid  or  made  on  execu- 
tion, nor  shall  the  clerk  of  said  court  pay  over  such  money, 
until  a  deed  conveying  all  title  appellees  had  at  the  time 
of  executing  said  contract  of  purchase,  save  that  acquired 
thereunder  by  appellants,  shall  have  been  duly  executed 
by  appellees  and  their  representatives  to  Lucy  M.  Salinger, 
and  deposited  with  the  said  clerk  of  court  for  appellants. 
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With  this  modification^  the  opinion  heretofore  filed  is 
approved,  and  the  petition  for  rehearing  overruled. 


J.   P.   HsBBy   Administrator   of   the   Estate   of   John   P. 
Hebb^  Jb.,  Deceased,  Appellant,  v.  J.  A.  Gbeen. 

Master  and  servant:    negligence:   evidence.    In  this  action  for  the 

1  death  of  an  employee  the  evidence  is  held  to  require  submission 
of  the  question  of  defendant's  negligence  in  ordering  decedent  to 
vork  in  a  place  of  peril,  in  failing  to  warn  him  of  the  danger  and 
to  provide  suitable  tools. 

Same:    contributory  negligence.    An  employee  is  not  guilty  of  con- 

2  tributory  negligence  in  obeying  the  order  of  a  superior,  unless 
in  doing  so  the  danger  is  so  apparent  that  no  ordinarily  prudent 
person  would  attempt  it  of  his  own  volition.  In  this  action  the 
evidence  is  held  to  present  an  issue  for  the  jury  as  to  the  negli- 
gence of  decedent  in  obeying  an  order  to  loosen  a  rock  at  the 
ledge  of  a  quarry.* 

Appeal:    reviewable  question.    The  appellant  court  must  determine 

3  a  case  on  the  record  as  presented,  it  will  not  express  an  opinion 
as  to  whether  omitted  facts  would  lead  to  a  different  conclusion. 

Appeal  from  Jones  District  Court — ^Hon.  F.  O.  Ellison, 

Judge. 

Thursday,  May  16,  1912. 

Action  for  damages  resulted  in  a  directed  verdict  for 
defendant  and  judgment  thereon.  The  plaintiff  appeals. — 
Reversed. 

F.  H.  Randall,  Barnes  &  Chamberlain,  and  Qrimm 
&  Trewin,  for  appellant. 

Redmond  &  Stewart,  for  appellee; 
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JjADDj  J. — The  plaintiflf's  decedent,  John  P.  Herr,  was 
employed  in  defendant's  stone  quarry  and,  after  working 
there  breaking  and  loading  stone,  drilling  holes,  and  the 
like  six  or  eight  weeks,  was  directed  on  the  16th  day  of 
June,  1908,  by  the  superintendent,  acting  as  vice  principal, 
to  take  a  crowbar,  go  to  the  top  of  the  quarry,  and  remove 
a  rock.  When  doing  so,  the  rock  with  stone  near  by  fell 
and,  carrying  Herr  down,  crushed  him  to  death.  The  peti- 
tion alleged  that  he  did  not  contribute  thereto  by  his  own 
fault  and  that  defendant  was  negligent  in  directing  the 
deceased,  an  inexperienced  youth  twenty-one  years  old,  to 
do  work  which  was  very  dangerous  and  which  should  have 
been  done' by  an  experienced  quarry  man,  in  not  warning 
the  deceased  of  the  danger  in  connection  with  the  work  he 
was  directed  to  do,  in  not  stripping  the  rock  back  far  enough 
so  as  to  furnish  deceased  a  proper  and  safe  place  to  stand 
while  doing  the  work,  in  directing  the  deceased  to  use  a 
short  crowbar  for.  said  work  in  the  use  of  which  it  was 
necessary  for  the  deceased  to  get  close  to  the  said  loosened 
rock  and  earth  and  in  a  position  of  extreme  danger. 

At  the  close  of  plaintiff's  evidence,  a  verdict  on  motion 
was  directed  for  defendant,  and  the  sole  inquiry  is  whether 
the  record  was  such  that  the  issues  ought  to  have  gone 

I.  Master  akd  *^  ^^®  J^^J'  ^^^  ^^^^  rcasou,  the  facts  ueccs- 
"Sirgcnce;  sarily  are  recited  at  considerable  length.  The 
evidence.  ^^^^  q£  ^j^^  quarry  was  nearly  perpendicular 

and  semicircular  in  form.  From  the  surface  to  the  bottom 
was  about  fifty  feet,  but  ten  or  twelve  feet  of  dirt  was 
stripped  before  stone  was  reached,  and  this  had  been  done 
fifty  feet  back.  Three  holes  had  been  drilled  down  to  the 
bottom  twenty  or  twenty-five  feet  apart  in  February,  1909, 
and  loaded  with  blasting  powder.  When  these  were  fired, 
"the  result  left  the  rock  hanging  there,  kicked  out  the 
bottom,  kind  of  caved  back,  and  left  this  hanging  there  as 
a  shelf.  It  was  nineteen  feet  from  where  this  cave-aff 
started  to  the  top  of  the  surface.     Nothing  was  done  with 
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hanging  top  until  June  15th,  when  the  holes  were  loaded 
over.  The  holes  were  reloaded  by  plugging  up  the  bottom. 
Before  they  were  plugged,  you  could  see  clear  down  through 
to  the  bottom." 

The  defendant  and  Cook,  whose  testimony  we  have 
quoted,  did  this,  and,  when  shot  off,  the  explosion  was  out, 
the  top  heaving  the  rock  up  covering  the  surface  several 
feet  around,  and  shortly  afterwards  "the  whole  thing 
dropped  right  from  the  top,  leaving  a  little  ledge  in  front. 
In  other  words,  this  explosion  blew  up,  breaking  but  a  little 
on  the  top  of  the  surface,  and  eight  or  ten  minutes  after- 
wards the  surface  for  ten  feet  or  more  went  down  leaving 
a  little  bench  in  front,  just  a  little  bench  across  the  top 
of  the  quarry,  bound  in  from  the  two  corners;  was  from 
one  side  to  the  other,  nothing  on  the  bottom  at  all  and 
nothing  over  the  top.  The  dimension  of  the  ledge  was 
eight  or  ten  feet  long  and  two  feet  thick,  and  I  judge 
three  feet  wide,  mavbe  more.  The  sides  of  the  cliff  were 
jagged  like  an  explosion.  Mr.  Green  wanted  to  know  if  it 
'  was  dangerous  for  men  to  work  under  this  bench.  I  said, 
*yes.'  He  wanted  to  take  it ;  he  came  up  to  take  itr^-didn't 
have  any  man  but  Mike  Shannon.  I  told  him  Mike  Shan- 
non was  the  man  to  come  up  and  take  it.  He  said  they 
didn't  have  any  men  they  could  send  up  there;  said  they 
didn't  hardly  have  a  man  to  go  up  and  get  that  down 
but  Mike  Shannon." 

The  rock  extended  across  like  a  bridge,  and  back  of 
it  there  was  an  open  space  of  several  inches.  The  defend- 
ant told  the  foreman  to  send  a  man  up  to  assist  him,  and 
decedent  was  directed  to  do  so.  He  took  the  necessary 
tools  and  with  defendant  undertook  to  prepare  a  place  to 
stand,  as  the  ground  slanted  upward  from  the  rock  at  about 
half  pitch,  and  decedent  also  "drilled  a  hole  in  the  rock." 
The  next  morning  Shannon  fired  two  blasts  in  this  hole 
without  apparent  effect.  The  superintendent  Mittenberg 
then  directed  decedent  who  was  breaking  rock  to  take  a 
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crowbar,  go  up  and  see  what  he  could  do  with  the  rock; 
as  testified  by  Coddling  or  as  related  by  Mittenberg,  the 
latter  said,  "Phil,  you  go  up  there,  take  your  bar  again, 
you  work  along  there  again,  try  your  best,  and  now  you 
look  out."  Decedent  went  up  accordingly,  and,  as  the  super- 
intendent testified,  after  working  about  a  half  hour,  wa? 
cautioned  by  him  from  below,  "Phil,  now  don't  get  too  fresh 
up  there,"  as  he  was  getting  near  the  edge,  and  Phil 
answered,  "He  know  what  he  do."  This  witness  alsp  testi- 
fied that  defendant  had  called  his  attention  to  the  stone 
and  had  said  it  was  dangerous,  but  that  the  witness  con- 
sidered it  safe  back  of  the'  stCne,  that  he  "sent  Phil  up  to 
try  to  get  more  opening  on  behipd  there  to  pry  it  down 
from  behind"  and  told  him,  "You  know,  Phil,  pretty  near 
as  good  as  1  can  tell  you,  you  watch  out,"  that  he  told  him 
three  times  to  be  careful  when  he  would  step  one  foot  "too 
far  out,"  that  he  stood  with  one  foot  on  the  keystone  and 
the  other  on  the  bank  when  the  fall  occurred,  and  this  was 
dangerous,  but  he  could  have  safely  stood  on  the  bank. 

Coddling  testified  that  decedent  was  "pretty  well  over 
the  south  side,  standing  there,  when  he  got  dropped.  There 
had  been  a  hole  opened  up  behind  there,  could  not  stand 
on  the  bank;  it  was  at  the  south  side  of  the  ledge.  He 
stood  facing  the  quarry.  At  the  time  the  roc^:  fell  he  was 
just  standing  there  looking  down  to  see  what  was  going  to 
be  done,  what  to  do  with  the  rock  in  between  the  two  arches 
there;  then  the  lower  one  fell  or  dropped,  and  pretty  soon 
the  other  went  down.  He  was  standing  on  the  ledge  pretty 
close  to  the  top.  Prom  where  I  stood  Herr  appeared  to 
be  standing  back  from  the  front  of  the  ledge  so  he  wouldn't 
fall  off  in  front,  back  pretty  well,  as  far  as  he  could  handy, 
I  suppose.  I  did  not  see  him  pry  or  loosen  the  rock  at 
all.  This  big  rock  was  apparently  in  two  layers,  pretty 
near  the  center,  and  pretty  soon  standing  up  there  a  short 
time  the  lower  half  fell — dropped;  in  two  or  three  seconds 
the  other  half  dropped  on  top  of  it    Q.  Did  thftt  allow  the 
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wing  rock  to,  fall — ^puU  it  over — ^too  ?  A,  Just  as  soon  as 
the  keyrock  dropped  they  fell  down,  the  two  sides  came 
down  too.  Q.  State  to  the  jury  how  much  of  the  arch  fell 
over  to  the  sides  of  the  bank?  A.  Back  to  here,  both  sides. 
Q.  The  top  dropped,  where  he  was  standing — fell  ?  A.  Yes. 
Q.  If  he  had  been  standing  back  two  or  three  feet  further, 
did  enough  of  the  rock  fall  so  it  would  have  taken  him 
with  it?  A.  That  comer  all  came  down,  that  edge,  both 
corners  came  down  when  this  rock  fell.  .  .  .  Herr  was 
standing  where  the  cross  (X)  is,  with  a  little  bar  in  his 
hand,  viewing  the  rock,  as  though  looking  to  see,  when  the 
lower  part  dropped  out.  He  went  straight  down  feet  first, 
and  was  killed,  crushed  with  the  rock  that  came  down." 
This  witness  testified  that  the  rock  extended  across  like  a 
bridge,  and  illustrated  its  location  by  a  sketch! 


The  line  A  represents  the  face  of  the  quarry;  B,  the 
rock,  and  C  c  the  arch  of  stone  supporting  it,  and  X  where 
the  decedent  stood  immediately  before  falling. 

Cook,  after  testifying  to  conditions  after  the  blasts 
were  fired  on  the  15th  of  June,  proceeded:  "Q.  Now  was 
there  any  place — state  whether  or  not  there  was  any  space 
left,  any  place  on  this  ledge  to  stand  and  work  after  this 
explosion  ?  A.  On  the  arch  ?  Q.  Yes.  A.  I  would  not  think 
so.  Q.  Do  you  know  whether  there  was  or  not  ?  A.  No ;  I 
wouldn't  want  to  go  out  there  myself.  Q.  Was  there  any 
place  to  stand  and  not  stand  on  this  arch  ?  A.  Yes,  sir.  Q. 
Where  was  it?  A.  The  whole  top  of  the  quarry  to  stand 
on.     Q.  No  other  place,  that  is,  between  where  the  arch 
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joined  onto  the  cliff  and  the  cliff?  A.  Yes;  the  top  of  the 
cliffy  a  place  there,  cleaned  off,  would  have  had  a  place 
to  stand." 

There  was  evidence  that  the  crowbar  was  not  suitable 
for  such  purpose  and  that  when  the  keystone  fell  ^several  car 
load  of  rock  fell  with  it,  and  also  that  decedent  had,  when 
about  twelve  or  fourteen  years  of  age,  given  signals  to  the 
engineer  in  hoisting  rock  in  another  quarry  near  which  he 
lived  six  years  and  was  waterboy  for  a  time.  The  recital 
of  facts  leaves  little  or  no  doubt  as  to  the  dangerous 
character  of  the  place.  The  explosions  of  blasting  powder 
on  the  day  before  had  left  the  rock  hanging  twenty  or 
twenty-five  feet  above  the  bottom  of  the  quarry  as  testified 
by  one  witness,  or  forty, feet  as  estimated  by  another,  and 
back  of  it  the  earth  slanted  upward  five  or  six  feet  so 
steeply  as  to  render  it  necessary  to  excavate  in  order  to  get 
a  foothold.  A  hole  in  this  rock  had  been  twice  charged  and 
"shot  off"  shortly  before  decedent  was  ordered  to  "see  what 
he  could  do  with  the  rock."  Cook,  who  had  worked  in  the 
quarry  ten  years,  testified  that  he  had  "never  seen  an  arch 
pressing  in  this  way;  most  generally  is  likely  to  shove  off 
the  top  on  operating  the  shot"  at  any  time;  and  defendant 
seemed  to  think  Shannon,  who  handled  the  powder  and  was 
of  long  experience,  the  only  employee  competent  to  remove 
the  rock.  The  superintendent  thought  the  place  dangerous 
unless  decedent  remained  away  from  the  rock  he  was  sent 
up  to  remove,  which  was  difficult  to  do  and  accomplish 
what  he  was  attempting.  That  it  was  a  place  of  unusual 
peril,  and  that  this  was  well  known  to  Mittenberg,  who  was 
vice  principal,  in  ordering  decedent  there  to  see  what  he 
could  do  about  the  rock,  the  jury  might  have  found,  and 
therefore  that  decedent's  death  was  caused  by  defendant's 
negligence.     See  decisions  hereafter  cited. 

So,  too,  the  jury  might  have  concluded  that  decedent 
was  inexperienced  in  the  kind  of  work  required  of  him. 
He  had  been  about   another  quarry  as   a  boy  twelve  or 
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fourteen  years  of  age  carrying  water  and  signaling  the  en- 
gineer when  to  hoist  stone  from  the  pit,  but 
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contributory       aside   from    this    does   not    appear   to    have 

acquired  greater  knowledge  than  that  which 
he  must  have  obtained  in  breaking  and  loading  stone  and 
drilling  holes  during  the  six  or  eight  weeks  in  the  quarry 
of  defendant.  True,  he  said  to  the  superintendent  wlien 
employed  that  he  could  do  whatever  might  be  required, 
but  this  had  reference  to  the  usual  work  about  the  quarry 
and  can  not  fairly  be  construed  as  relating  to  an  extra- 
ordinary and  unusual  situation  like  that  under  considera- 
tion. Of  course  he  is  presumed  to  have  understood  gener- 
ally the  laws  of  gravitation  and  to  have  known  that  if 
he  fell  he  would  be  injured  and  th^t  in  prying  the  stone  he 
should  avoid  losing  his  balance  when  it  fell.  But  he  was 
not  bound  to  know  that  when  the  stone  fell  it  would  likely 
carry  with  it  the  earth  and  stone  several  feet  back  as  it  did 
and  take  him  along,  even  though  standing  as  far  back  as 
he  could  in  using  a  crowbar  six  or  eight  feet  long.  More- 
over, he  was  impliedly  assured  by  the  order  to  go  up  there 
and  see  what  he  could  do  about  the  stone  that  this  might  be 
done  safely,  and  for  this  reason  his  representative  ought 
not  to  be  denied  a  remedy  against  the  defendant  on  the 
ground  of  contributory  negligence  unless  the  danger  was 
so  glaring  that  no  prudent  man  would  have  entered  into 
it  even  though  not  entirely  free  to  choose. 

The  servant's  duty  is  that  of  obedience,  and  when  act- 
ing under  an  express  order  of  the  master  or,  what  is  the 
same,  of  one  acting  in  his  stead,  he  assumes  no  risk  unless 
he  fails  to  exercise  ordinary  care  in  obeying  it.  Whether 
decedent  acted  as  an  ordinarily  prudent  person  would  in  a 
like  situation  was  an  issue  of  fact  to  be  determined  by 
the  jury.  Hardy  v.  Railway,  149  Iowa,  41;  Steele  Co.  i7. 
SchymanowsJci,  162  111.  447  (44  K  E.  876);  Chicago 
Anderson  Pressed  Brick  Co.  v.  Sobkowiak,  148  111.  573 
(86  N.  E.  672) ;  Shortel  v.  City  of  St.  Joseph,  104  Mo. 
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114  (16  S.  W.  397,  24  Am.  St.  Rep.  317);  Stephens  v. 
Railway,  96  Mo.  207  (9  S.  W.  589,  9  Am.  St.  Eep.  336) ; 
Northern  Pac.  R.  Co.  v.  Egeland,  163  U.  S.  93  (16  Sup. 
Ct.  975,  41  L.  Ed.  82) ;  Cable  v.  Railway,  122  N.  C.  899 
(29  S.  E.  377) ;  City  of  Lebanon  v.  McCoy,  12  Ind.  App. 
600  (40  N.  E.  700) ;  East  Tennessee,  V.  &  0.  R.  Co.  v. 
Bridges,  92  Ga.  399  (17  S.  E.  645) ;  Thompson  v.  Railway 
(C.  C.)  14  Fed.  565;  4  Thompson,  Neg.  section  3809. 

We  are  of  the  opinion  that  the  evidence  was  such  as  to 
carry  the  issue  as  to  whether  decedent  was  negligent  in 
undertaking  to  obey  Mittenberg's  order,  as  well  as  whether 
defendant  was  negligent  in  that  such  order  was  given  to 
the  jury,  and  that  the  court  erred  in  directing  a  verdict  for 
the  defendant. — Reversed. 

SUPPLEMENTAL  OPINION, 

Monday,  Octobeb  21,  1912. 

Pee  Cubiam. — Counsel  in  the  petition  for  rehearing, 
as  well  as  in  oral  argument,  seem  to  have  overlooked  the 

fact  that  the  decision  in  this  case  was  neces- 
reviewable         sarfly  bascd  ou  abstracts  filed  with  the  clerk 

of  this  court.  As  to  whether  evidence  omitted 
therefrom  might  have  led  to  a  different  conclusion  we  ex- 
press no  opinion. — The  petition  is — Overruled. 


Glendoba  C.  Nutteb  v.  Des  Moines  Life  Insubanoe 

Company,  Appellant. 

Insurance:    contract  by  incompetent:    validity.    Where  an  insur- 

I    ance  contract  gave  to  the  assured  several  optional  settlements, 

an  exercise  of  either  involving  a  knowledge  of  his  rights  and  the 

effect   upon   him   and   those   dependent   upon   him,   a   settlement 

thereunder  was  in  itself  a  new  contract  and  not  merely  the  per- 
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formance  of  one  already  made,  and  was  invalid  if  the  assured  at 
the  time  of  making  settlement  was  mentally  incapable  of  exer- 
cising a  deliberate  judgment. 

Same:    avoidance  of  contract:   status  quo.    Where  the  parties  can 

2  be  placed  in  statu  quo,  the'  contract  of  an  insane  person  will  be 
set  aside,  even  though  the  other  party  did  not  know  of  the  dis- 
ability, and  the  entire  transaction  was  fair  and  free  from  fraud. 
Thus  where  the  policy  was  recognized  as  in  full  force,  and  cash 
settlement  was  made  with  the  insured  when  mentally  incompetent, 
the  parties  could  be  placed  in  statu  quo,  in  a  suit  by  the  benefi- 
ciary, by  deducting  from  the  amount  of  the  policy  the  sum  paid 
in  settlement  and  existing  loans. 

• 

Same:    evidence:   representations  of  insured.    The  purpose  of  the 

3  statute  requiring  that  all  representations  and  warranties  by  the 
insured  shall  be  attached  to  the  policy  is  that  all  parts  of  the 
contract  may  be  together  and  the  insured  may  be  in  possession 
of  the  evidence  of  his  contract;  and  a  failure  to  do  so  precludes 
the  insurer  from  pleading  or  proving  any  representations  not  so 
attached  to  the  policy:  So  that  where  the  insured  made  no  rep- 
resentations in  his  original  application  concerning  the  use  of  liquor, 
the  representation  in  an  application  for  reinstatement  that  he  was 
in  good  health  and  did  not  use  alcoholic  liquor  to  any  greater  extent 
than  originally  warranted  was  not  admissible. 

Same:    surrender  of  policy:   suit  by  beneficiary.    The  setting  aside 

4  of  a  contract  of  settlement  and  surrender  of  a  policy  of  insur- 
ance, made  by  the  insured  when  mentally  incompetent,  is  not  a 
prerequisite  to  an  action  on  the  policy  by  the  beneficiary. 

Insane  persons:    disaffirmance  of  contracts.    The  personal  repre- 

5  sentative  of  an  insane  person  may  disaffirm  and  avoid  his  con- 
tracts. 

Same:     verdict:    passion  and  prejudice.    Where  the  evidence  con- 

6  cerning  the  mental  capacity  of  a  person  is  such  as  to  support  a 
finding  of  insufficient  capacity  to  comprehend  and  appreciate  the 
business  in  hand,  a  verdict  to  that  effect  will  not  be  set  aside  on 
the  ground  of  passion  and  prejudice. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 

Tuesday,  June  25,  1912. 
The  facts  are  stated  in  the  opinion. — Affirmed. 
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Clinton  L,  Nourse  and  Casper  Schenk,  for  appellant. 

Bowen  &  Alherson,  for  appellee. 

Sherwin,  J. — On  the  21st  day  of  September,  1900, 
the  defendant  issued  an  insurance  policy  on  the  life  of 
Harry  C.  Nutter  for  $1,000  payable  in  case  of  his  death 
to  the  plaintiff  as  his  beneficiary.  This  policy,  No.  28,201, 
was  issued  in  lieu  of  a  policy.  No.  12,244,  which  had  been 
issued  to  said  Nutter  by  this  defendant  in  1894,  and  which 
policy  was  canceled  at  the  time  of  the  issuance  of  policy 
Nb.  28,201  in  September,  1900.  In  September,  1904, 
Nutter  failed  to  pay  the  annual  premium  then  due  on  his 
policy  and  was  lapsed  thirty  days  thereafter  in  accordinqe 
with  the  terms  of  the  policy.  In  November,  1904,  he 
applied  in  writing  for  reinstatement,  in  which  application 
he  warranted  that  he  was  in  good  health  and  that  he  did 
not  use  alcoholic  or  malt  liquors  to  any  greater  extent  than 
warranted  in  his  original  application  for  insurance.  He 
was  reinstated,  and  at  the  same  time  borrowed  money  of 
the  defendant  to  pay  the  premium  then  due,  and  signed 
a  loan  agreement  for  the  payment  of  this  money.  This 
amount  became  due  September  21,  1905,  and,  under  the 
written  agreement  between  Nutter  and  the  defendant,  the 
defendant  had  the  right  to  cancel  the  policy  in  the  event 
of  the  failure  of  Nutter  to  pay  the  amount  of  the  loan. 
This  loan  was  not  paid  when  it  became  due,  and  later 
Nutter  borrowed  an  additional  sum  of  the  defendant,  for 
which  he  executed  his  promissory  note,  which  finally 
became  due  September  1,  1906.  In  August,  1906,  Nutter 
applied  to  the  defendant  for  the  surrender  of  his  policy, 
under  the  terms  thereof,  for  its  cash  value,  and  about  the 
1st  of  September  he  did  surrender  said  policy  and  receive 
from  the  defendant  its  cash  value.  Nutter  died  about  the 
17th  day  of  September,  1906,  and  the  plaintiff,  his  widow, 
thereafter  brought  this  action  at  law  to  recover  on  the  policy 
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so  surrendered  and  canceled.  There  was  a  judgment  for 
the  plaintiff  on  the  verdict  of  a  jury,  and  the  defendant 
appeals. 

The  surrender  of  the  policy,  under  the  circumstances 
narrated,  was  pleaded  by  the  defendant  and  admitted  by 
the  plaintiff.  But  the  plaintiff  in  reply  thereto  alleged 
that  Harry  C.  Nutter  was  mentally  incapable  of  making  a 
valid  surrender,  and  because  thereof,  that  such  attempted 
surrender  was  of  no  effect.  The  appellant  contends  that 
neither  the  negotiations  for,  nor  the  final  surrender  of,  the 
policy,  involved  the  making  of  a  new  contract ;  that  all  that 
it  did  amount  to  was  the  performancJe  of  a  contract  made 
by  the  assured  and  the  company  when  the  policy  was  issued 
in  September,  1900,  a  time  when  the  soundness  of  mind 
of  Nutter  was  not  questioned.  And  based  upon  this  propo- 
sition, the  defendant  contends  further  that,  where  one  party 
to  a  contract  becomes  insane  during  its  performance,  his 
insanity  neither  suspends  nor  annuls  such  contract. 

We  are  of  the  opinion  that  the  surrender  of  the  policy 
involved  more  than  the  simple  performance  of  a  contract  al- 
ready entered  into.     The  assured  had  an  option,  which  only 
X.  Insurance-        *  ®^^®  mind  could  intelligently  exercise.    He 
S??ompetcn^t:      ^^^  ^^^  bouud  to  Surrender  his  policy  and 
validity.  receive  its  then  value  in  lieu  of  the  benefit 

that  its  continuance  in  operation  might  eventually  bring  to 
himeslf,  or  to  his  estate,  or  beneficiary.  Under  the  terms  of 
the  policy,  he  had  at  that  time  the  right  to  do  either  one 
of  four  things:  First,  to  continue  the  policy  for  the  full 
amount  by  paying  the  annual  premiums  provided  for. there- 
in; second  to  borrow  from  the  defendant  company,  at  6 
percent  interest,  the  loan  value  of  the  policy  for  that  year; 
third,  to  surrender  tlie  policy  and  take  a  paid-up  non- 
participating  policy  for  the  amount  specified  in  the  table 
of  values  attached  to  the  policy;  fourth,  to  surrender  the 
policy  and  take  the  cash  value  according  to  the  said  table 
of  values.     The  choice  of  rights  under  the  policy  involved 
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a  knowledge  of  what  those  rights  were,  and  what  the  con- 
sequence of  his  choice  was^  and  the  effect  that  it  would  have 
on  him  and  on  those  dependent  on  him.  The  determination 
of  these  questions  involved  judgment,  discretion,  and  selec- 
tion, and  we  are  of  the  opinion  that  the  surrender  of  the 
policy  would  be  invalid,  if  Nutter  was  at  the  time  mentally 
incapable  of  understanding  the  entire  matter  of  selection 
and  of  exercising  the  judgment  and  discretion  necessary  to 
constitute  an  intelligent  act. 

Appellant  says,  however,  that  if  it  be  found  that  the 
surrender  was  a  new  contract,  and  that  the  assured  was 
then  of  unsound  mind,  there  can  be  no  recovery,  because 
a.  Samk-  avoid-  *^®  Surrender,  was  fully  executed  in  the 
tract  :°l<flnS'  ordinary  course  of  business,  was  fair,  reason- 
^^'  able,  free  from  fraud,  and  the  mental  condi- 

tion of  the  assured  Avas  not  known  to  the  defendant,  and 
the  parties  can  not  be  put  in  statu  quo. 

Where  the  parties  can  be  placed  in  statu  quo,  it  is 
the  rule  in  this  state  that  the  contract  of  an  insane  person 
will  be  set  aside,  notwithstanding  the  fact  that  the  other 
contracting  party  may  not  have  known  of  the  disability, 
and  that  the  entire  transaction  was  fair  and  free  from 
fraud.  Smartwood  v.  Chance,  131  Iowa,  714;  C orbit  v. 
Smith,  7  Iowa,  60;  Behrens  D.  McKenzie,  23  Iowa,  333; 
Alexander  v.  Haskins,  68  Iowa,  73. 

Can  the  parties  be  placed  in  statu  quo?  We  think  so. 
If  the  plaintiff  is  entitled  to  recover  at  all,  she  can  only 
recover  the  amount  of  the  policy,  less  the  amount  that  the 
assured  had  received  thereon  during  his  lifetime.  The 
amount  of  the  two  loans  and  the  surrender  value  of  the 
policy  paid  to  Nutter  were  deducted  from  the  amount  that 
would  otherwise  have  been  due  on  the  policy.  The  claim 
of  the  appellant  that,  if  the  surrender  had  not  been  made, 
it  still  might  have  declared  a  forfeiture  for  nonpayment  of 
the  loan  due  September  21,  1905,  and  for  that  reason  it 
can  not  be  placed  in  status  quo,  does  not  seem  to  us  to  be 
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sound.  It  had  the  power^  it  is  true^  to  declare  a  forfeiture 
for  such  nonpajmenty  but  it  also  might  waive  such  power 
and  right,  and  that  is  what  we  think  it  did  do.  Although 
the  loan  was  nearly  a  year  overdue,  no  steps  had  been  taken 
to  cancel  the  policy.  On  the  other  hand,  it  was  recognized 
as  being  in  full  force  and  effect,  and,  under  such  circum- 
stances, we  should  not  indulge  the  presumption  that,  had 
there  been  no  surrender,  a  forfeiture  would  have  been  de- 
clared between  the  4th  and  17th  days  of  September,  1906, 
and  without  such  presumption  there  is  nothing  to  indicate 
that  the  defendant  is  not  placed  in  statiLs  quo  by  the  judg- 
ment herein. 

t 

In  his  written  application  for  reinstatement  in  1904, 
the  assured  made  the  representations  to  which  we  have  al- 
ready referred,  and  further  stated  that  he  did  not  then  and 
3.  Saiik-  would    not    thereafter    jise    malt   liquors    or 

rtp?c?cntation8   Other  alcoholic  beverages  to  any  greater  ex- 
of  miyrcd.        ^^^^  ^y^^^  ^j^^^  Warranted  in  his  application 

for  said  policy.  The  evidence  showed  that,  beginning  some 
time  in  the  year  1904,  Nutter  became  an  excessive,  habitual 
user  of  intoxicating  liquors,  and  that  such  condition  con- 
tinued until  the  time  of  his  death.  No  representations  or 
warranties  were  attached  to  the  applications  "for  either  of 
the  policies  Nos.  12,244  and  28,201.  The  defendant  offered 
in  evidence  the  application  made  for  reinstatement  in  1904 ; 
but  the  court  refused  to  receive  it  for  the  reason  that  no 
«opy  of  the  representations  or  warranties  of  the  assured 
specific  enough  to  meet  the  requirements  of  section  1819  of 
the  Code  was  attached  to  the  policy  named,  or  to  the  cer- 
tificate of  renewal,  and  no  defense  could  be  interposed  by 
the  company  on  these  grounds.  As  we  have  already  seen, 
no  representations  or  warranties  were  attached  to  either 
of  the  policies  in  question,  and  it  is  evident  that  the  war- 
ranties contained  in  the  exhibits  offered  herein  are  not 
specific  enough  to  meet  the  requirements  of  section  1819. 
No  specific  representations  or  warranties  were  set  forth  in 
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the  written  application  for  reinstatement,  or  attached  to  the 
certificates  of  renewal.  All  that  the  assured  stated  on  the 
subject  was  that  he  did  not  then  in  1904,  nor  would  he 
thereafter,  use  malt  liquors  or  other  alcoholic  beverages  to 
any  greater  extent  than  that 'warranted  in  his  application 
for  his  original  policy.  The  purpose  of  section  1819,  as 
described  by  this  court,  is  to  require  all  representations  and 
warranties  to  be  attached  to  the  policy  so  that  all  parts  of 
the  contract  may  be  together,  and  that  the  assured  may  be 
at  all  times  in  possession  of  the  evidence  of  his  contract. 
Johnson  V.  Insurance  Co,,  105  Iowa,  273.  We  think  the 
exhibits  were  properly  excluded. 

Appellant  further  contends  that  this  action  at  law  can 

not  be  maintained  until  after  the  surrender  of  the  policy 

and  its  cancellation  have  been  set  aside.     Our  own  cases 

4.  Same-  surren-     ^^^^^^  ^7  *h®  appellant  do  not  sccm  to  reach 

•u[t°by*°"*^'^*     ^^  decide  this  question,  and  we  know  of  none 

beneficiary.        which  hold  that  such  an  independent  action 

must  first  be  prosecuted  to  a  successful  termination. 

There  was  a  disaffirmance  of  the  act  of  surrender  by 

a  party  having  capacity  to  disaffirm  the  acts  6f  the  deceased. 

iKSAME  PEE-       ^  insane  person,  acting  through  his  guardian 

fiance"'"       ^^  personal  representative,  can  disaffirm  and 

contracts.  avoid   his   contract.      2    Page   on   Contracts, 

section  899 ;  Whitcomb  v.  Hardy,  73  Minn.  285  (76  N.  W. 

29);  Beasley  v.  Beasley,  180  111.   163,(54  N.  E.   187); 

Louisville,  etc.  By.  Co.  v.  Heer,  135  Ind.  591  (35  N.  E. 

556). 

Finally,  it  is  said  that  the  verdict  is  the  result  of  pas- 
sion and  prejudice,   and   should  not  be  allowed  to  stand. 
Were  the  writer  hereof  called  upon  to  determine  from  the 
6  Same-  ver-        cvidcuce  presented  in  the  record  whether  the 
and*p?cju-**°      assured   was,    at   the    time   of    surrendering 
^^^'  the  policy,  mentally  incapable  of  so  doing, 

there  would  be  no  hestitancy  in  determining  that  he  knew 
precisely  what  he  was  doing.     But  there  was  a  conflict  in 
You  156  I  A.— 35. 
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the  evidence  as  to  whether  the  mental  faculties  of  the  as- 
sured had  been  so  seriously  impaired  by  the  use  of  in- 
toxicating liquors  aa  to  render  him  incapable  of  understand- 
ing and  appreciating  the  business  he  then  had  in  hand,  and 
we  are  agreed  that  there  is  suflScient  evidence,  showing 
mental  unsoundness  at  that  time,  to  take  the  case  to  the 
jury.  We  can  not  say,  therefore,  that  the  verdict  is  the 
result  of  passion  or  prejudice. 

We  reach  the  conclusion  that  the  judgment  must  be 
affirmed,  and  it  is  so  ordered.  See  Searles  v.  Life  Ins.  Co., 
148  Iowa,   65. — Affirmed. 


LuciNDA  HusTED,  Anna  B.  Allen  and  Thomas  D.  Fosteb, 
Appellees,  v.  Caleb  Rollins,  Wm.  Pleasant  Rol- 
lins, et  al..  Appellants. 

Estates  of  decedents:  descent  and  distribution.  Upon  the  death 
I.  of  a  wife  intestate,  leaving  children  by  a  former  marriage  sur- 
viving her,  but  without  issue  as  the  fruit  of  her  second  marriage, 
her  second  husband  surviving  her  would  take  only  a  one-third 
interest  in  her  separate  estate,  which  upon  his  death  would  descend 
to  his  heirs. 

Conveyances:    construction:   words  of  inheritance.    While  under 

2  the  statutes  technical  words  of  inheritance  are  not  necessary  to 
constitute  an  estate  in  fee,  or  to  create  an  estate  of  inheritance, 
still  they  may  be  important  in  determining  whether  a  fee  is  con- 
veyed. 

Same:    Habendum  clause.    The  object  of  a  habendum  clause  in  a 

3  deed  is  to  define  the  grantee's  estate;  and  while  at  common  law 
it  was  the  general  rule  that  it  might  be  resorted  to  to  explain, 
enlarge  or  qualify  the  estate  but  not  to  defeat  it,  the  modern  rule 
adopted  in  this  state  is  to  construe  the  whole  instrument  without 
reference  to  formal  divisions,  so  as  to  effectuate  if  possible  the 
grantor's  intent. 

Same:    grantee  named  in  habendum  only.    A  grantee  named  for  the 

4  first  time  in  the  habendum  clause  may  acquire  the  remainder  by  a 
fee  title,  the  grantees  named  in  the  preceding  portion  of  the  instru- 
ment taking  only  a  life  estate. 
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Homestead:    election.    Where  the  husband  had  the  right  to  occupy 

5    premises  for  life  and  the  interest  of  his  wife  in  other  property 

terminated  with  her  death,  his  election  to  take  a  homestead  in 

the  other  property  made  under  a  mistaken  belief  as  to  her  title, 

.did  not  prejudice  his  rights  in  any  property  acquired  by  the  wife 

during  marriage,  or  that  of  his  heirs  upon  his  death. 

Appeal  from  Madison  District  Court. — ^Hon.  W.  H.  Fahey, 

Judge. 

Satueday,  Septembeb  21,  1912. 

Action  for  the  partition  of  real  estate  from  a  decree 
establishing  the  interests  of  the  various  parties  and  order- 
ing a  sale  of  the  property,  all  parties  appeal.  As  defendant 
Wm.  Pleasant  KoUins  first  perfected  his  appeal,  he  will  be 
called  appellant.  Reversed  on  defendants^  appeal.  Affirmed 
on  plaintiffs'  appeal. 

J.  P.  Steele,  for  appellants. 

W.  8.  Cooper,  for  appellees. 

Deemer^  J. — Three  separate  and  distinct  tracts  of  land 
are  involved  in  this  appeal :  One  consisting  of  thirteen  and 
one-half  acres  of  land,  known  as  tract  "A";  another,  con- 
sisting of  twelve  and  one-half  acres,  known  as  tract  "B"; 
and  a  third,  consisting  of  seven  and  one-half  acres,  known 
as  tract  "0."  Plaintiffs  are  the  sole  and  only  heirs  of 
N.  J.  (or  Jane)  Rollins,  now  deceased,  children  by  a  former 
husband,  Thos.  Foster,  who  died  December  29,  1870.  N. 
J.  Rollins  died  in  September  of  the  year  1910,  and  at  the 
time  of  her  death  she  was  the  wife  of  Caleb  Rollins.  No 
children'  resulted  from  this  last  marriage,  and  after  the 
commencement  of  this  suit,  which  was  brought  against 
Caleb  Rollins  alone,  he  died,  and  by  supplemental  petition 
his  heirs  were  brought  into  the  case  and  made  parties  de- 
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fendant.  Plaintiffs  claim  that  at  the  time  of  the  death  of 
N.  J.  Kollins  she  was  the  owner  in  fee  of  tract  A,  the  owner 
of  an  undivided  one-half  of  tract  B,  her  husband  Caleb 
being  the  owner  of  the  other  one-half,  and  that  N.  J.  Rol- 
lins had  a  life  estate  in  tract  C  the  fee  of  which  had  been 
conveyed  to  her  first  husband,  Thos.  Foster,  in  the  year 
1870.  In  virtue  of  the  ownership  of  tract  C,  they  claim 
that  Caleb  Rollins  never  had  any  interest  therein.  They 
admitted  that  Caleb  Rollins  as  surviving  husband  was  en- 
titled to  one-third  of  tract  A.  They  also  admitted  that 
Caleb  Rollins  was  the  owner  of  an  undivided  one-half  of 
tract  B,  and  also  one-third  of  the  other  half  as  surviving 
spouse ;  but,  as  already  stated,  they  denied  that  Rollins  -had 
any  interest  in  tract  C.  During  his  lifetime  Caleb  Rollins 
^led  an  answer  to  this  petition  in  which  he  admitted  the 
allegations  as  to  tract  A,  but  denied  the  allegations  as  to 
tract  B.  As  to  this  latter  tract  he  averred  that  N.  J.  Rollins 
had  no  interest  therein  but  a  life  estate,  and  that  he  himself 
had  none  other  than  a  life  estate;  the  fee  being  in  William 
Pleasant  Rollins.  As  to  tract  C  he  denied  that  the  property 
was  ever  conveyed  to  Thos.  Foster.  He  averred  that  these 
lands  were  conveyed  by  quitclaim  deed  to  N.  J.  Rollins  in 
the  year  1887,  and  that  they  were  occupied  by  himself  and 
his  wife,  the  grantee,  from  that  time  until  her  death  as 
their  homestead.  In  virtue  of  these  facts  he  claimed  that 
he  was  entitled  to  either  one-third  of  tract  C  in  fee  or  to 
occupy  the  same  during  life  as  his  homestead.  We  here 
quote  this  further  allegation  from  his  answer: 

That  this  defendant  and  Jane  Rollins  as  husband  and 
wife  adversely  and  peacably  occupied  said  land  for  more 
than  twenty  years,  under  color  of  title,  as  and  for  their 
homestead,  and  this  defendant  is  now  occupying  said  land 
as  his  homestead,  and  here  and  now  and  hereby  elects  to 
occupy  said  land,  designated  as  tract  C,  as  and  for  his 
homestead  during  the  remainder  of  his  life. 

William  Pleasant  Rollins,  who  was  made  a  party  de- 
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fendant,  filed  an  answer  in  which  he  claimed  litle  to  the 
whole  of  tract  B  subject  to  a  life  estate  in  his  father  under 
and  in  virtue  of  a  deed  from  his  grandfather,  Pleasant  Rol- 
lins, of  date  December  .21,  1894.  The  material  parts  of 
the  deed  under  which  he  claims  are  as  follows: 

I,  Pleasant  Rollins  (unmarried),  of  the  county  of 
Madison. and  state  of  Iowa,  in  consideration  of  the  sum  of 
one  hundred  dollars,  in  hand  paid  by  Caleb  Rollins  and 
N.  J.  Rollins  of  Madison  county,  do  hereby  sell  and  convey 
unto  the  said  Caleb  Rollins  and  N.  J.  Rollins,  the  following 
described  premises,  situated  in  the  county  of  Madison  and 
state  of  Iowa,  to  wit:  (Land  designated  as  tract  B  de- 
scribed). And  I  hereby  covenant  with  the  said  Caleb 
Rollins  and  I^.  J.  Rollins  that  I  hold  said  premises  by  good 
and  perfect  title ;  that  I  have  good  right  and  lawful  author- 
ity to  sell  and  convey  the  same;  that  they  are  free  and 
clear  of  all  liens  and  incumbrances  whatsoever.  And  I 
covenant  to  warrant'  and  defend  the  said  premises  against 
the  lawful  claims  of  all  persons  whomsoever.  _  This  deed 
is  to  take  effect  at  the  death  of  Pleasant  Rollins,  and  then 
Caleb  Rollins  and  "N.  J.  Rollins  to  have  it  their  lifetime, 
and  then  it  falls  to  William  Pleasant  Rollins. 

♦ 

This  deed  was  signed  in  the  presence  of  two  witnesses 
and  was  acknowledged  on  the  day  it  was  made.  William 
P.  Rollins  asked  that  his  estate  therein  be  quieted  subject 
to  the  life  estate  in  his  father,  Caleb. 

It  should  be  stated  in  this  connection  that  Pleasant 
Rollins,  the  grantor  in  this  deed,  died  many  years  ago.  So 
the  issues  stood  until  the  death  of  Caleb  Rollins,  when 
plaintiffs  filed  an  amended  and  supplemental  petition  in 
which  they  set  forth  the  death  of  Caleb  Rollins  and  in 
lieu  of  the  allegations  of  the  original  petition  stated,  with 
reference  to  tract  B,  that  Caleb  and  N.  J.  Rollins  were 
each  the  owner  of  an  undivided  one-half  thereof  down  until 
the  death  of  N.  J.  and  that  upon  her  death  Caleb,  instead 
of  taking  his  distributive  share  of  his  deceased  wife's 
estate,  elected  to  use  and  occupy  the  same  for  life  as  part 
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of  the  homestead  of  himself  and  wife,  and  they  averred 
that  they,  as  the  heirs  of  N.  J.  Rollins,  were  each  entitled 
to  an  undivided  one-sixth  of  all  the  la^d  in  tract  B,  and 
the  substituted  defendants^  the  heirs  of  Caleb  Rollins 
deceased,  three  in  number,  where  each  entitled  to  an  un- 
divided one-sixth.  They  further  averred  that  in  virtue  of 
the  election  made  by  Caleb  Rollins  during  his  lifetime,  both 
by  conduct  and  in  the  answer  filed  by  him,  plaintiffs  were 
the  owners  and  entitled  to  the  whole  of  tract  A.  The 
substituted  defendants  in  their  answer  admitted  that  upon 
the  death  of  N.  J.  Rollins  plaintiffs  each  became  the 
owners  of  an  undivided  two-ninths  of  the  land  in  tract  A, 
but  averred  that  they  had  no  interest  in  tract  B,  averring 
that  the  title  was  in  William  Pleasant  Rollins,  but  further 
claiming  that  if  Caleb  Rollins  had  any  interest  in  this 
land  they  were  eAch  entitled  to  an  undivided  one-sixth 
thereof.  As  to  tract  C,  they  averred  that  N.  J.  Rollins 
during  her  lifetime  elected  to  occupy  the  same  as  her  home- 
stead after  the  death  of  her  first  husband,  but  further  stated 
that  on  the  death  of  N.  J,  Rollins  each  of  the  plaintiffs, 
three  in  number,  became,  the  owner  of  an  undivided  one- 
third  of  tract  C.  They  each  and  all  denied  any  election  by 
Caleb  Rollins  during  his  lifetime  to  take  a  homestead  in 
tract  C  in  lieu  of  his  distributive  share.  William  Pleasant 
Rollins,  in  his  answer  to  the  supplemental  petition,  adhered 
to  his  claim  of  title  to  tract  B,  and  denied  that  his  father, 
Caleb,  had  made  any  election  which  deprived  him  of  his 
right  to  take  distributive  share,  and  as  an  heir  of  Caleb 
he  claimed  a  one-ninth  interest  in  tract  A.  On  these  issues 
and  the  testimony  adduced  in  support  thereof  the  trial  court 
rendered  a  decree  finding  that  iN".  J.  Rollins  died  seised 
of  tract  A  and  was  also  the  owner  in  fee  of  a  one-half  in- 
terest .in  tract  B,  and  that  she  also  had  the  right  during 
her  natural  life  ^  to  occupy  the  tract  known  as  C.  Other 
findings  were  made,  and  on  the  strength  thereof  the  title  to 
tract  C  was  found  to  be  in  plaintiffs,  and  each  was  awarded 
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an  undivided  one-third  interest  therein.     They  were  each 
awarded  a  two-ninths  interest  in  tract  A,  and  defendants 
were  each  given  a  one-ninth  thereof.     And  plaintiffs  were 
each  awarded  a  one-ninth  interest  in  tract  B,  and  each  of 
defendants  was  given  a  two-ninths  interest  therein.    Defend- 
ant William  Pleasant  KoUins  appealed  from  this  decree, 
as  also  did  all  the  plaintiffs  from  that  part  of  it  which 
gave  them  but  one-ninth  instead  of  one-sixth  of  •  tract  B, 
We  shall  first  consider  the  appeal  of  defendant  Kollins. 
He  insists  that  he  became  the  owner  in  fee  of  tract  B  in 
virtue  of  the  deed  which  we  have  heretofore  set  out.     He 
I.  Estates  of        ^^^^  claims  that,  as  tract  A  was  purchased 
dSJ^rwd       ^y    ^'    J-    Rollins    after    her    marriage    to 
distribation.       f^^-^^y^^  g^^j^  ^f  ^j^g   defendants   should   have 

been  given  a  one-sixth  of  that  tract,  or  in  all  one-half  of 
it  on  the  theory,  as  we  understand  it,  that  N.  J.  Rollins 
died  without  issue.  The  second  of  these  contentions  is 
without  merit.  It  is  true  that  Mrs.  Rollins  did  not  acquire 
the  title  to  tract  A  until  after  her  marriage;  but  when  she 
died  she  was  without  issue,  for  plaintiffs  were  her  legal 
heirs  although  not  the  heirs  of  her  husband.  Her  husband, 
Caleb,  therefore  could  not  have  taken  one-half  of  her  estate. 
At  most^  he  was  entitled  to  one-third,  and,  he  having  de- 
parted this  life,  his  heirs,  three  in  number,  would  on  the 
face'  of  it  each  be  entitled  to  bijt  one-third  of  one-third,  or 
one-ninth.  Code,  sections  3378,  3379. 

The  other  proposition  is  more  difficult  of  solution.     It 

is  claimed  for  this  appellant  that  under  the  deed  which 

we  have  set  out,  he  became  the  owner  in  fee  of  tract  B, 

CoNVEYAMCBs*     ^^  vlrtuo  of  what  is  denominated  the  hahen-  \ 

wordr^of""*      ^^^  clause,  reading  as  follows:    "This  deed 

inheritonce.       ^^  ^^j^^  ^g^^^  ^^  ^Yio  death  of  Plcasaut  Rol- 

lins,  and  then  Caleb  Rollins  and  INT.  J.  Rollins  to  have  it 
their  lifetime,  and  then  it  falls  to  William  Pleasant  Rol- 
lins." Xo  claim  is  made  that  the  instrument  is  testamentary 
in  character,  and,  as  all  the  parties  treat  it  as  a  deed  con- 


652  IIusTED   V.    Rollins.  [156  Iowa 

veying  present  interest  taking  effect  not  later  than  the  death 
of  the  grantor,  we  shall  so  consider  it.  Were  it  not  for  this 
final  cause,  there  could  be  no  doubt  that  it  conveyed  an  estate 
in  fee  simple  to  the  grantees  named.  True  the  word  "hjeirs" 
does  not  appear  in  the  granting  clause,  but  this  is  not  es- 
sential under  our  law.  Section  2913  provides  that  the  term 
"heirs  or  other  technical  words  of  inheritance  are  not  neces- 
sary to  create  and  convey  an  estate  in  fee  simple,"  It  is 
also  provided  in  section  2914:  "Every  conveyance  of  real 
estate  passes  all  the  interest  of  the  grantor  therein,  unless 
a  contrary  intent  can  be  reasonably  inferred  from  the  terms 
used." 

While  it  is  true,  of  course,  under  these  statutes,  that 
words  of  inheritance  are  not  necessary  to  create  an  estate 
of  inheritance,  and  that  it  will  be  presumed  every  convey- 
ance of  real  estate  passes  all  the  interest  of  the  grantor 
therein  unless  a  contrary  interest  can  reasonably  be  inferred 
from  the  terms  used,  it  is  nevertheless  true  that  the  absence 
of  words  of  inheritance  may  be  full  of  significance,  for 
the  law  does  not  say  in  express  terms  that  every  conveyance 
where  these  words  are  omitted  shall  create  an  estate  in 
fee  simple.  As  we  view  it,  section  2914  of  the  Code  has 
no  application  here;  for  the  reason  that,  no  matter  what 
construction  be  put  upon  the  deed,  it  is  conceded  that  it 
passed  all  the  grantor's  estate.  The  real  question  is:  Who 
took*  under  the  deed,  and  what  is  the  nature  of  the  estate 
conveyed?  Section  2913  is  important;  but,  as  already 
suggested,  it  does  no  more  than  to  supply  by  implication  or 
presumption  the  word  heirs  or  other  equivalent  terms.  Rec- 
ognizing this  rule,  appellees  contend  that  the  last  clause 
is  in  the  nature  of  a  habendum,  and,  as  it  is  repugnant 
to  the  estate  granted  in  the  granting  clause,  it  is  void. 
Something  is  said  in  argument  to  the  effect  that  it  is  a 
restraint  on  alienation;  but  this  is  not  true  as  we  view  it. 
Whether  it  grants  a  life  estate  or  a  fee  to  Caleb  and  N.  J. 
Rollins,  there  is  nothing  in  the  habendum  which  places  any 
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restraint  upon  their  power  to  sell  whatever  estate  they  may 
have.  In  this  respect  the  case  diflFers  from  Tenny  v. 
Mains,  113  Iowa,  53;  McCleary  v.  Ellis,  54  Iowa,  311; 
Case  V.  Dwire,  60  Iowa,  442,  and  other  like  cases  relied 
upon  by  appellee.  Case  v.  Dwire  is  nearest  in  point;  but 
in  that  case  the  conveyance  was  either  of  a  fee  simple  abso- 
lute, or  of  a  base  or  determinable  fee,  and  the  court  ex- 
pressly held  that,  as  there  was  no  particular  estate,  there 
could  be  no  remainder,  for  there  was  no  estate  upon  which 
a  remainder  could  rest.  It  was  also  suggested  that  if  the 
only  question  to  be  considered  was,  what  parties  took  the 
estate  under  devises  passing  title,  a  different  question  would 
arise. 

Under  the  common  laW,  and  indeed  under  all  statutes 
with  which  we  are  familiar,  the  object  of  a  habendum 
clause  is  to  define  the  grantee^s  estate.    But  it  was  also  true 

that  if  the  premises,  meaning  all  that  part 
habendum         of  the  dccd  which  wcut  bcforc  the  habendum, 

clause.  •        /.  .        1  It  ^ 

granted  an  estate  in  fee  simple  as  "to  the 
grantee  and  his  heirs"  or  "to  the  grantee,  his  heirs  and 
assigns,"  the  estate  conveyed  was  in  fee  simple,  although 
there  was  no  habendum.  Again,  under  the  same  law,  if 
the  granting  clause  was  either  silent  or  ambiguous  as  to 
the  estate  intended  to  be  conveyed,  the  habendum  was 
resorted  to  in  order  to  ascertain  the  nature  of  the  estate. 
At  common  law  the  rule  quite  generally  announced  was  that 
while  the  habendum  might  be  resorted  to  to  explain,  en- 
large, or  qualify  the  estate  granted,  it  would  not  be  allowed 
to  contradict  or  defeat  the  estate  granted  in  the  premises. 
At  common  law,  if  the  word  'Tieirs"  or  its  equivalent  was 
not  used,  the  grantee  took  a  life  estate  only  by  implication ; 
but  here  the  presumption  might  be  enlarged  or  qualified 
by  the  habendum  clause.  But  if  the  premises  expressly 
granted  an  estate  in  fee,  the  conveyance  could  not  be  wholly 
annulled  by  anything  in  the  habendum,  KeUy  v.  Hill 
(Md.)    25  Atl.  919;  Breed  v.   Osborne,  113  Mass.   318; 
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Faivre  v.  Daley,  93  Cal.  664  (29  Pac.  256) ;  Karchner  v. 
Hoy,  151  Pa.  383  (25  Atl.  20). 

Notwithstanding  these  somewhat  arbitrary  rules,  com- 
mon-law courts  have  almost  universally  given  effect  to  both 
the  granting  clause  and  the  habendum  whenever  it  was 
possible  to  do  so  by  fair  construction.  Thompson  v.  Carl, 
51  Vt.  408;  Rowland  v.  Rowland,  93  K  C.  220;  Tyler  v. 
Moore,  42  Pa.  374;  Jamaica  Pond  v.  Chandler,  9  Allen 
(Mass.)  159.  Again,  if  the  estate  is  briefly  defined  in  the 
premises  and  more  specifically  in  the  habendum,  the  latter 
will  control,  for  that  is  its  office.  Karchner  v.  Hoy,  151 
Pa.  383  (25  Atl.  20);  Doren  v.  Oillum,  136  Ind.  134 
(35  N.  E.  1101).  The  modem  rule,  and  the  one  w€  have 
adopted,  is  to  construe  the  whole  instrimient  without  refer- 
ence to  the  formal  divisions  in  order  to  effectuate,  if  pos* 
sible,  the  grantor's  intent.  Beedy  v.  Finney,  118  Iowa, 
276.  That  decision  fully  reviews  the  authorities,  and  we 
need  only  quote  therefrom  as  follows: 

"Where,  however  the  premises  purport  to  convey  with- 
out qualification  or  description,  there  can  be  nothing  incon- 
sistent with  it  in  the  habendum  declaring  the  character  or 
quality  of  the  thing  transferred,  for  that  is  not  elsewhere 
defined.  The  repugnancy,  to  defeat  the  habendum,  must  be 
such  that  the  intention  of  the  parties  either  can  not  be  as- 
certained from  the  whole  instrument,  or,  if  ascertained, 
can  not  be  carried  into  effect.  If,  from  the  en- 
tire instrument  and  attending  circumstaiices,  it  appears  that 
the  grantor  intended  to  enlarge,  restrict,  or  even  repugn 
the  conveyancing  clause,  the  habendum  will  control.  It  is 
then  to  be  regarded  as  an  addendum  or  proviso  to  the  grant- 
ing clause,  which  will  control  it  even  to  the  extent  of  destroy- 
ing its  effect.  In  shott,  the  modem  rule  requires  the  con- 
sideration'of  the  deed  as  a  whole,  and  not  in  separate  and 
distinct  parts,  as  was  formerly  done,  and  the  finding  of 
repugnancy  avoided  whenever  all  the  provisions  of  the  in- 
strument may,  without  ignoring  the  acoepted  canons  of 
construction,  be  given  force  and  carried  into  effect.  .  .  . 
The  estate  may  be  limited  in  the  habendum,  although  not 
mentioned   in  the   premises  of  a   deed,   and   without   the 
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use  of  the  word  ^remainder.'  •  .  .  And  the  latter  part 
of  a  deed  has  been  allowed  to  control^  and  render  what 
seemed  to  be  a  fee,  a  life  estate  in  the  first  taker.  Prior 
V.  QuacJcenbush,  29  Ind.  475. 

In  view  of  this  our  latest  pronouncement  upon  the 
subject,  our  path  seems  reasonably  clear,  for  there  can  be 
no  reasonable  doubt  as  to  the  grantor's  intent  in  making 
4.  Same:  gran-       ^^®  deed.     He  evidently  did  not  intend  to 
ln*A«JJnJ«m      P^^s  the  fcc  to  the  parties  named  as  grantees 
®°*'^'  in  the  premises.     The  only  remaining  doubt 

is:  Did  he  convey  the  remainder  to  William  Pleasant 
SoUins?  Had  Eollins  been  named  in  the  granting  clause, 
there  would  be  no  doubt  here.  But  his  name  appears  only 
in  the  habendum.  The  inquiry  naturally  arises:  Is  he 
entitled  to  take  the  remainder  in  fee  under  this  habendum? 
Of  course,  if  no  grantee  is  named  in  the  premises,  the 
grantee  named  in  the  habendum  takes  the  estate.  Sumner  v. 
Williams,  8  Mass.  162  (6  Am.  Dec.  83) ;  Irwin's  Heirs  v. 
Longworth,  20  Ohio,  581.  And  if  two  or  more  are  named  in 
the  premises  and  one  only  in  the  habendum,  he  alone  will 
take.  See  cases  just  cited.  We  also  find  that  under  the 
strict  rules  of  the  common  law  a  remainder  may  be  declared 
in  the  habendum  to  one  not  mentioned  in  the  premises. 
McCuUock  V.  Holmes,  111  Mo.  445  (19  S.  W.  1096); 
Farrar  v.  Christy's  Adm'rs,  24  Mo.  453;  McLeod  v.  Tar* 
rant,  39  S.  C.  271  (17  S.  E.  775,  20  L.  E.  A.  846). 

While  there  is  some  conflict  in  the  cases  where  a  new 
grantee  of  a  present  estate  is  first  introduced  in  the  habenr 
dum,  the  universal  holding  seems  to  be  in  accord  with  the 
rule  already  stated  where  the  habendum  gives  an  estate  in 
remainder  to  the  person  whose  name  is  there  for  the  first 
time  introduced.  Blair  v.  Osborne,  84  N.  C.  417;  Shep. 
Touch,  151;  Berry  v.  Billings,  44  Me.  416  (69  Am.  Dec 
107) ;  8  Wash,  on  Keal  Prop.  (5th  Ed.)  page  468. 

It  follows  from  what  we  have  said  that  William 
Pleasant  Rollins  took  an  estate  in  remainder  under  this 
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deed  and  that  as  the  prior  estates  have  now  terminated,  he 
has  an  estate  in  fee  simple  absolute. 

II.  As  to  plaintiff's  appeal:  The  only  points  pre- 
sented here  are  that,  as  EoUins  elected  to  take  a  homestead 
in  the  lands  known  as  tract  C,  which  we  have  already  re- 
s.  Homestead:  f erred  to,  he  waivcd  his  distributive  share, 
election.  ^^^  none  of  the  defendants  are  entitled  to 

anything  out  of  tracts  A  and  B.  Under  the  construction  we 
placed  upon  the  deed  to  tract  B,  Caleb  Rollins  had  the 
right  to  occupy  that  property  during  his  natural  life.  He 
got  nothing  from  his  wife  under  any  election  as  to  tract  C, 
for  her  interest  terminated  with  her  death,  and  plaintiffs 
took  title  to  the  entire  tract  as  heirs  of  their  father.  As 
he  obtained  nothing  from  her,  there  surely  was  no  election 
on  his  part,  and,  if  he  was  mistaken  as  to  her  title  or  his 
own  at  the  time  he  filed  his  answer,  this  mistake  should 
tfot  prejudice  either  him  or  his  heirs  who  have  the  same 
rights  in  the  property  as  he  would  have  had  had  he  lived. 
He  had  the  right  to  hold  the  property  during  his  wife's  life 
as  his  homestead,  and  he  received  nothing  under  his  election, 
even  conceding  that  he  had  one. 

The  finding  of  the  trial  court  as  to  interests  of  the 
respective  parties  in  tracts  A  and  C  seems  to  be  correct. 
It  follows  that  on  the  appeal  of  defendant  Rollins  the 
decree  must  be  reversed,  and  on  plaintiff's  appeal  affirmed. 
Appellant  will  pay  one-fourth  and  plaintiffs  three-fourths 
of  the  costs  of  this  appeal. 

On  Rollins'  appeal — Reversed.  On  plaintiffs'  appeal 
— Affirmed, 
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John  Miller,  Morris  S.  Miller,  Charles  W.  Stafford 
and  Jacob  Dryftjs,  Appellees,  v,  Hawkeye  Gold 
Dredging  Company,  Ltd.,  C.  H.  Kurtz,  E.  C.  Clark, 
E.  W.  DiNGWELL,  A.  C.  Clask,  H.  D,  Ovbrholtz 
and  George  T.  Hedges,  AppeUants. 

Parties:     misjoinder  as  plaintiffs.     The  statute  providing  that  all 

1  parties  having  an  interest  in  the  subject  of  an  action  and  in  the 
relief  demanded  may  be  joined  as  plaintiffs,  unless  it  is  otherwise 
provided,  is  designed  to  apply  to  all  actions  the  rules  which  form- 
erly obtained  in  chancery  practice;  but  they  must  have  a  common 
interest  in  the  cause  of  action  and  the  relief  sought,  it  is  not 
sufficient  that  they  each  have  a  right  of  action  growing  out  of 
the  same  transaction  if  the  relief  sought  by  each  be  distinct  and 
unconnected.  Hence  in  an  action  by  several  persons  against  a 
corporation  and  its  directors  to  impress  a  lien  upon  an  alleged 
trust  fund,  where  no  one  plaintiff  was  interested  in  the  cause 
of  action  or  relief  demanded  by  others,  it  was  error  not  to  re- 
quire an  election  of  the  particular  plaintiff  in  whose  name  the  . 
action  should  be  prosecuted  and  a  dismissal  as  to  all  others.  ' 

Actions:    transfer  of  Causes  :   harmless  error.    Refusal  to  transfer 

2  an  action  demanding  only  a  money  judgment  to  the  equity  side 
of  the  doc)cet  was  harmless  error,  where  by  a  subsequent  amend- 
ment to  the  petition  an  equitable  cause  of  action  was  pleaded  and 
equitable  relief  demanded. 

Corporations:    payment  for  stock:    conversion:   rights  of  stock- 

3  holders,  a  shareholder  is  not  by  virtue  of  that  fact  alone  a 
corporate  creditor,  and  he  has  no  distinct  right  to  any  of  the 
corporate  property;  but  the  corporation  may  become  indebted  to 
him  the  same  as  to  a  stranger:  So  that  where  the  corporation 
refused  to  apply  money  tendered  in  payment  of  stock  subscrip- 
tions to  that  purpose,  but  accepted  and  retained  the  same,  con- 
verting it  to  its  own  use,  its  liability  was  the  same  as  for  the 
conversion  of  the  property  of  a  stranger. 

Same:    rights  of  stockholders:    injunction.    Stockholders  seeking 

4  to  establish  a  lien  on  funds  of  the  corporation  are  not  entitled 
to  a  temporary  injunction  restraining  the  corporation  from  other- 
wise disbursing  the  fund,  where  there  is  no  allegation  of  insolvency 
and  they  are  only  entitled  to  a  money  judgment 
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Appeal  from  Linn  District  Court, — ^Hon.  Mild  P.  Smith, 

Judge. 

Friday,  September,  27,  1912. 

From  a  decree  declaring  certain  sums  owing  plaintiffs, 
and  establishing  liens  on  an  alleged  trust  fund  on  deposit 
with  the  Cedar  Rapids  National  Bank  and  ordering  pay- 
ment therefrom,  the  defendants  appeal — Reversed, 

Crissman,  LinvUle  &  Churchill  and  Dawley  &  Wheeler^, 
for  appellants. 

Orimm  &  Trewin,  for  appellees. 

Ladd,  J. — The  Fraser  river,  having  its  source  near 
the  headwaters  of  the  Yukon,  flows  south  into  the  Straits 
leading  to  the  Pacific  Ocean.  For  many  years  the  Indians 
washed  gold  from  the  debris  along  its  shores.  Citizens  of 
this  state  laboring  under  the  delusion  that  doing  so  by 
machinery  would  prove  feasible,  as  well  as  profitable,  or- 
ganized a  corporation,  known  as  the  Iowa  Lillooet  Mining 
Company,  Limited,  under  the  laws  of  British  Columbia, 
with  its  principal  place  of  business  at  Lillooet,  B.  C,  and 
through  it  launched  on  the  river  a  dredge  boat  equipped 
with  machinery^  with  the  design  of  acquiring  the  gold  which 
they  had  imagined  had  been  accummulating  beneath  its 
waters  for  centuries.,  This  was  in  1903,  and,  as  rumors 
of  treasures  to  be  found  reached  Iowa  from  afar  off,  greed 
of  gain  grew,  and  another  company,  the  Hawkeye  Gk)ld 
Dredging  Company,  Limited,  was  •  promoted  to  take  care 
of  the  gold  at  the  bottom  of  some  unappropriated  portion 
of  the  stream.  Though  Lillooet  was  named  in  the  articles 
of  each  company  as  the  principal  place  of  business,  this 
was  in  fact  at  the  office  of  B.  B.  Bliss,  secretary  of  both 
companies,  in  Iowa  Falls.    In  anticipation  of  what  might 
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happen,  the  stock  in  the  company  first  organized  rapidly 
advanced  in  market  value,  and,  as  a  consequence  the  shares 
of  capital  stock  in  that  being  promoted,  were  sold,  as  it 
were,  in  a  day,  and  not  until  all  were  gone  was  it  realized 
that  some  who  had  parted  with  their  money  to  exploit  the 
first  enterprise  had  not  been  afforded  an  opportunity  to 
participate  in  the  last.  It  is  said,  by  more  than  one  wit- 
ness, that  the  people  of  Charles  City  were  clamorous  for 
stock,  and  owing  to  profound  sympathy  for  them,  Mrs. 
Hamilton,  stenographer  of  the  secretary  and  designated  on 
the  prospectus  as  assistant  treasurer  of  the  company,  tele- 
phoned to  John  T.  Bailey,  then  at  Iowa  City,  that  it  would 
be  to  his  advantage  to  come  to  Iowa  Falls.  Upon  arrival, 
he  found  her  in  charge  of  the  office,  Bliss  and  others  having 
gone  to  British  Columbia  to  formally  organize  the  com- 
pany, and  the  "advantage"  to  Bailey*  suggested  was  that  he 
dispose  of  stock  to  the  aforesaid  people  of  Charles  City. 
After  considerable  parley,  it  was  arranged  that  the  shares 
should  be  sold  at  fifteen  cents  each,  of  which  Bailey  should 
retain  two  cents  as  commission,  remit  three  cents  to  Mrs. 
Hamilton,  and  whatever  more  was  paid  (the  par  value  being 
ten  cents  per  share)  should  be  turned  over  to  the  company. 
.  She  claimed  that  these  shares  were  some  for  which  others 
had  subscribed;  and  one  controversy  is  as  to  whether  the 
purchasers  were  to  be  regarded  as  original  subscribers,  and 
therefore  required  to  pay  but  twenty-five  percent  of  the  par 
value  in  cash  and  the  remainder  in  five  equal  monthly  in- 
stallments, or  were  taking  the  shares  from  original  sub- 
scribers, who  had  paid  in  part  or  wholly  therefor,  and  were 
to  pay  in  full  and  stand  in  the  place  and  stead  of  their 
predecessors.  9 

The  evidence  bearing  on  the  issue  was  in  sharp  con- 
flict, and  was  such  that,  had  the  cause  been  submitted  to 
the  jury,  we  could  not  have  interfered  with  the  verdict  re- 
turned. Many  persons  at  Charles  City  either  subscribed 
for  or  purchased  stock  through  Bailey,  as  did  the  plain- 
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tifFs,  John  Miller,  20,000  shares,  Jacob  Dreyfus,  3,500 
shares,  M.  S.  Miller,  1,500  shares,  and  Charles  W.  Stafford, 
1,000  shares.  The  subscriptions  of  each  of  these  persons 
were  separate,  and  each  paid  twenty-five  percent  of  the  par 
value  and  received  a  separate  receipt  therefor,  signed  by 
"B.  B.  Bliss,  Secretary  Hawkeye  Gold  Dredging  Co., 
Limited,  per  M.  V.  H."  (Mrs.  Hamilton.)  A  few  days 
later  the  remaining  seventy-five  percent  of  the  par  value 
of  their  stock  was  remitted  through  John  Miller  and 
similar  receipts  issued. 

As  we  understand  the  record,  incorporation  was  effected 
under  the  laws  of  British  Columbia,  May .  19,  1904,  and 
the  incorporators  met  in  Iowa  Falls  June  22d  thereafter 
and  elected  directors,  and  on  the  same  day  the  directors 
selected  officers  of  the  company.  On  the  next  day  a  com- 
mittee to  obtain  information  with  respect  to  a  contract 
for  dredging  and  report,  and  to  act  when  directors  were  not 
in  session,  was  appointed.  The  stockholders  met  August 
24  and  adjourned  until  August  30,  1904,  when  a  reso- 
lution was  adopted,  proposing  to  acquire  a  certain 
mining  lease  from  four  stockholders  in  consideration 
of  1,600,000  shares  of  stock  and  $10,000  in  money. 
It  was  also  ordered  that  subscriptions  on  which 
there  had  been  no  payment  be  vacated,  and  resolved  that 
"no  money  be  paid  out  and  no  expenses  be  incurred,  except 
the  ordinary  clerk  hire,  postage,  stationery,  and  necessary 
incidental  expenses,  until  it  shall  be  demonstrated  to  the 
satisfaction  of  our  board  of  directors  that  the  dredge  now 
in  operation  by  the  Iowa  Lillooet  Gold  Mining  Company 
has  proven  its  ability  to  earn  substantial  dividends  on  the 
stock  of  said  company,  iji  which  event  our  board  of  directors 
shall  submit  plans  and  specifications  for'  the  building  of 
dredges  to  a  meeting  of  the  stockholders  of  this  company 
for  authorization  by  such  stockholders'  meeting  to  enter 
into  contract  for  the  building  of  such  dredges."  "Also 
that  a  special  meeting  of  the  stockholders  be  held  Dec  If 
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1904,  at  which  meeting,  if  it  shall  appear  that  the  dredge 
operated  and  owned  by  the  Iowa  Lillooet  Company  has 
not  earned  substantial  dividends  on  the  stock  of  said  com- 
pany, and  that  it  has  not  proven  a  financial  success,  we 
favor  taking  provision  at  such  meeting  as  shall  return  the 
money  held  by  this  company  to  the  stockholders,  less  the 
incidental  expenses  heretofore  referred  to." 

Up  to  this  time  no  stock  had  been  issued.  No  action 
had  been  taken,  save  as  above  stated,  recognizing  any  one 
as  stockholder,  and,  though  the  minutes  of  the  meetings 
refer  to  those  present  as  stockholders,  they  held  no  evidence 
in  the  way  of  certificates  showing  them  to  be  such.  The 
directors  elected  at  the  meeting  last  mentioned  met  August 
10,  1904,  and,  after  electing  officers,  a  counterproposition 
for  the  acquirement  of  the  mining  lease  was  accepted;  and 
it  was  ordered  that  there  *Tbe  issued  to  all  subscribers  of 
stock  a  stock  certificate  on  the  form  now  printed,  signed 
by  the  presidfent  or  vice-president  and  countersigned  by 
the  secretary,  with  seal  of  the  company  attached,"  the  stock 
certificates  and  the  record  to  indicate  the  amount  paid  there- 
on. The  directors  also  resolved  that  "in  pursuance  to  the 
recommendation  of  the  stockholders  all  original  subscribers 
who  have  paid  on  their  stock  in  excess  of  the  twenty-five 
percent  assessment  be  returned  all  amounts  in  excess  of 
twenty-five  percent." 

On  September  24th  following  another  meeting  was  had, 

at  which  the  oifice  of  secretary  was  declared  vacant  and 

resolution  to  refund  was  suspended  and  W.  L.   Crissman 

appointed  attorney  for  the  company.    All  books  and  papers 

of  the  company  which  had  not  previously  been  destroyed 

were  removed  to  the  oflSce  of  Crissman  &  Sargent  at  Cedar 

Rapids,  upon  the  discovery  by  the  attorney  of  derelictions 

on  the  part  of  the  secretary  and  treasurer.     On  December 

1,  1904,  the  board  of  directors,  in  pursuance  of  the  articles, 

appointed  a  committee  of  three,  including  Mr.   Crissman, 

as  an  executive  committee,  with  full  power  to  act  in  behalf 
Vol.  156  Ia.— 36. 
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of  the  company  in  all  matters,  and  by  direction  of  this 
committee  all  payments  above  twenty-five  percent  of  the 
par  value  of  stock  originally  subscribed  were  refunded,  save 
to  plaintiffs.  Mr.  Crissman,  in  a  report  to  the  directors  on 
January  20,  1905,  stated  that  the  claims  of  plaintiffs  re- 
quired special  consideration,  and  explained  in  his  testimony 
that  "the  theory  of  that  was  that  we  were  convinced,  the 
board  of  directors  were  convinced,  and  the  executive  commit- 
tee were  convinced,  that  these  people  to  whom  refund  was 
made  had  paid  in  the  amount  in  excess  of  twenty-five  percent 
innocently,  and  under  a  misapprehension  of  the  require- 
ments of  the  company.  I  learned  that  the  men  who  had 
sold  the  stock  had  made  representations  to  them  in  regard 
to  how  the  balance  over  and  above  the  twenty-five  percent 
would  become  payable.  Some  of  them  were  paying  in 
'fifteen  percent  a  month,  and  others  had  been  told  that 
it  would  have  to-  be  paid  in  so  many  months,  and  they  had 
never  been  advised  to  the  contrary.  It  hacd  usually  been 
remitted  by  mail;  and  there  was  a  distinction  drawn  a^ 
between  people  whom  we  had  reason  to  believe  had  bought 
other  people's  subscriptions,  speculators,  and  the  original 
subscribers,  and  who  were  advised  and  had  been 
required  to  pay  the  full  amount,  the  full  par  value, 
into  the  company,  in  order  to  have  transfers  made.  At  that 
time,  from  the  best  information  we  had,  there  was  plenty 
of  assets  of  the  company  to  take  care  of  all  such  people, 
besides  having  ample  to  take  care  of  all  future  obligations 
that  might  come  up."  About  this  time  Albada,  who  had 
been  appointed  to  audit  the  company's  accounts,  prepared 
a  stock  register,  which  the  directors  adopted.  Thereon  was 
a  memorandum  opposite  each  of  plaintiffs'  names,  "Trans, 
from  G.  L.  Dobson,"  but  of  this,  prepared  as  it  was  by 
one  in  ignorance  of  the  facts,  it  furnished  no  more  than 
prima  facie  evidence,  though  the  register  be  required  by 
the  laws  of  British  Columbia  to  contain  such  data. 

From  this  recital  of  facts,  it  seems  very  dear  that  the 
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direotorSy  acting  in  harmony  with  the  wishes  of  the  stock- 
holders,  declined  to  accept  more  than  twenty-five  percent  of 
the  par  value  on  original  subscriptions.  That  they  had  the 
power  so  to  do  appears  from  the  act  of  the  Legislature  of 
British  Columbia,  as  well  as  the  articles  of  incorporation; 
the  latter  furnishing  the  reason  for  the  course  pursued. 

Upon  the  filing  of  a  memorandum  of  association,  ac- 
companied by  the  articles,  in  compliance  with  said  act,  the 
subscribers  thereto,  together  with  such  other  persons  as 
might,  from  time  to  time,  become  members  of  the  company, 
became  a  body  corporate  capable  of  exercising  corporate 
functions.  It  is  expressly  provided  therein  that  nothing 
in  the  act  shall  "prevent  any  company  incorporated  under 
this  act,  if  authorized  by  its  regulations  as  originally 
framed,  or  as  altered  by  special  resolution,  from  doing  any 
one  or  n^ore  of  the  following  things,  namely:  .  .  •  (2) 
Accepting  from  any  member  of  the  company  who  assents 
thereto  the  whole  or  part  of  the  amount  remaining  unpaid 
on  any  share  or  shares  held  by  him,  either  in  discharge 
of  the  amount  of  a  call  payable  in  respect  of  any  other 
share  or  shares  held  by  him,  or  without  any  call  having 
been  made." 

But  this  is  merely  permissive,  and  by  the  fifth  article 
of  incorporation  it  was  provided  that  "the  shares  shall  be 
under  the  control  of  the  directors,  who  may  allot  or  other- 
wise dispose  of  the  same  to  such  persons  on  such  terms 
and  conditions  and  at  such  times  as  the  directors  think  fit." 
And  the  twenty-first  article  reads:  "The  directors  may, 
if  they  think  fit,  receive  from  any  member  willing  to  ad- 
vance the  same  all  or  any  part  of  the  money  due  upon  shares 
held  by  him  beyond  the  sums  actually  called  for;  and 
upon  the  money  so  paid  in  advance,  or  so  much  thereof 
as  from  time  to  time  exceeds  the  amount  of  the  calls  then 
made  upon  the  shares  in  respect  of  which  such  advance  had 
been  made,  the  company  shall  pay  interest  at  such  rate  as 
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the  members  paying  such  sum  in  advance  and  the  directors 
agree  upon." 

It  was  competent  for  the  board  of  directors   or  the 
managing  directors,  acting  as  a  committee  in  their  stead 
(the  articles  so  authorizing  them),  to  direct  that  certificates 
be  issued  to  original  subscribers  upon  payment  of  twenty- 
five  percent  of  their  par  value,  and  to  determine  whether 
'  the  company  should  decline  to  receive  more  than  that  from 
subscribers  willing  to  pay  more,  or  receive  the  same  and 
pay  such  interest  as  might  be  agreed  upon.     The  board  of 
directors  very  promptly,   and  long  before  any  certificates 
of  shares  were  issued  to  subscribers,  declined  to  accept  any 
in  excess  of  the  amount  named  by  ordering  that  all  in  ex- 
cess of  twenty-five  percent  paid  in  by  the  original  subscribers 
be  returned  to  them.     This  was  tantamount  to  accepting  the 
twenty-five  percent  of  the  par  value  of  all  stock  originally 
subscribed  for  and  declining  to  accept  any  payments  above 
or  in  excess  of  such  percent,  and  this  at  the  earliest  oppor- 
tunity after  the  complete  organization  of  the  company.   Hav- 
ing declined  to  accept  such  payments,  regardless  of  whether 
this  was  to  avoid  the  interest  charge,  or  for  the  reasons 
given  by  Mr.  Crissman,  to  whom  did  such  excess  belong? 
Not  to  the  company;  for  it  had  declined  to  accept  it.     It 
had  been  placed  in  the  hands  of  Bliss,  the  secretary,  through 
Mrs.  Hamilton,  and  reached  the  treasury  of  the  company 
for  no  other  purpose  than  in  payment  of  stock.    Manifestly 
such  excess,  upon  being  declined  by  the  company,  should 
have  been   returned   to   the   original   subscribers,    and   the 
company  became  responsible  therefor  as  for  money  had  and 
received.     On  what  theory  it  can  be  said  to  constitute  a 
trust  fund  has  not  been  quite  satisfactorily  explained.     It 
was  not  acquired  wrongfully,  at  least  the  record  contains 
no  charge  of  that  kind.     It  reached  the  coffers  of  the  com- 
pany precisely  as  the  original  subscribers  intended  it  should ; 
and  the  only  dereliction  of  the  company,  if  any  there  was, 
lies  in  that  it  failed  to  pay  back  to  each  of  these  plaintiffs 
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the  excess  above  twenty-five  percent  of  the  par  value  of  the 
stock  obtained  by  him,  that  is,  conceding  him  to  have  been 
an  original  subscriber,  as  he  might  have  been  found. 

It  has  seemed  necessary  to  state  the  facts  somewhat 
fully,  and  the  conclusions  mentioned,  before  taking  up  the 
questions  on  which  this  appeal  must  be  disposed,  which 
will  appear  after  a  recital  of  the  allegations  of  the  petition, 
as  amended. .  The  plaintiffs  alleged  the  organization  of  the 
company,  the  taking  of  subscriptions  of  stock  on  pay- 
ment of  twenty-five  percent  of  the  par  value;  that  each 
plaintiff  subscribed  for  stock  and  made  payments  as  stated; 
that  the  directors  are  engaged  in  settling  the  affairs  of  the 
company ;  that  plaintiffs  paid  'seventy-five  percent  on  their 
stock  more  than  other  subscribers;  that  the  company  has 
refunded  to  other  subscribers  all  paid  in  excess  of  twenty- 
five  percent  of  the  par  value;  that  plaintiffs  have  joined 
in  the  action  to  avoid  a  multiplicity  of  suits,  and  have  no 
plain,  speedy,  and  adequate  remedy  at  law;  that,  unless 
restrained,  defendant  will  distribute  the  funds  on  hand  and 
deprive  plaintiffs  of  every  part  of  the  assets.  The  prayer 
was  for  a  judgment  in  favor  of  each  plaintiff  separately 
for  the  excess  over  twenty-five  percent  of  the  par  value  by 
him  paid,  and  that  a  temporary  writ  of  injunction  issue, 
restraining  defendant  from  disposing  of  the  funds  on  hand. 
The  writ  was  issued  as  prayed;  and  in  response  to  a  motion 
for  more  specific  statement  an  amendment  to  the  petition 
was  filed,  alleging  that  the  stock  was  procured  through  the 
secretary  of  the  company,  and  that  paid-up  certificates 
of  stock  were  issued  to  plaintiffs;  and,  further,  "that  the 
excess  payments  made  by  these  plaintiffs  over  and  above 
the  twenty-five  percent  of  their  stock  over  and  above  what 
was  paid  by  the  other  stockholders,  is  a  trust  fund  in  the 
hands  of  the  board  of  directors,  which  they  have  no  right 
to  use  for  the  purposes  of  the  corporation,  but  that  the 
board  of  directors  have  full  power  and  authority  to  raise 
more  money,  if  needed  by  a  proper  assessment  upon  all 
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stookholders  of  said  corporation;  and  that,  instead  of 
using  the  money  in  their  hands  belonging  to  these  plain- 
tiffs for  the  purposes  of  the  corporation,  and  for  the  pur- 
pose of  conducting  a  large  amount  of  litigation  in  which  this 
company  is  engaged,  the  directors  should  be  required  to  make 
an  assessment  upon  the  stockholders  pro  rata  for  such  purpose, 
and  for  the  further  purpose  of  refunding  to  these  plaintiffs 
the  amounts  which  they  have  paid  on  their  stock  in  excess 
of  the  amounts  by  them  required  to  be  paid  by  other  stock- 
holders. Wherefore  plaintiffs  pray  as  in  their  original 
petition,  and  that  the  directors  be  required  and  directed  to 
make  an  assessment  upon  all  of  the  stockholders  of  the  com- 
pany, for  the  purpose  of  raising  a  sufficient  fund  to  pay  the 
claims  of  these  plaintiffs,  if  the  funds  which  they  now 
have  on  hand  are  insufficient  td  pay  said  claims  of  plain- 
tiffs, and  for  such  other  and  further  relief  as  may  be  just 
and  equitable  in  the  premises."  Before  the  filing  of  the 
amendment,  defendants  moved  that  the  names  of  all  plain- 
tiffs, except  John  Miller,  or  such  other  plaintiff  as  Ihey 
might  elect  to  retain  as  plaintiff,  be  stricken  from  the  peti- 
tion, and  also  the  allegations  of  the  petition  relative  to  the 
plaiMiffs  whose  names  shall  be  so  stricken,  for  that  the 
demands  alleged  and  remedies  prayed  were  not  held  by  the 
same  party,  nor  against  the  same  party  in  the  same  right. 
Defendants  also  moved  that  the  cause  be  transferred  to 
the  law  side  of  the  calendar.  These  motions  were  overruled, 
as  also  was  a  motion  to  dissolve  the  injunction.  These 
rulings  may  be  taken  up  in  the  order  mentioned. 

Our  statute  provides  that  "all  parties  having  an  interest 
in  the  subject  of  the  action,  and  in  obtaining  the  relief 
demanded,    may    join    as    plaintiffs    except    as    otherwise 

provided."     Section  3460,  Code.     A  similar 
misjoinder  as     provisiou  appears  in  the  Codes  of  many  of 

the  sjates,  and  the  better  opinion  seems  to 
be  that  its  design  is  to  apply  the  rules  which  formerly  ob- 
tained in  chancery  practice,  with  respe9t  to  parties  plain- 
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tiff,  to  all  actions.  Pomeroy's  Code  Kemedies,  section 
113;  Home  Insurance  Co.  v.  Oilman,  112  Ind.  7  (13  N.  E. 
118);  Trompen  v.  Yates,  66  Neb.  525  (92  N.  W,  647). 
The  petition,  as  amended,  does  not  bring  the  parties  within 
the  letter  or  the  spirit  of  this  statute.  The  claims  of  these 
plaintiffs  may  have  grown  out  of  the  same  transaction;  but 
no  plaintiff  is  interested  in  the  cause  of  action  of  another; 
nor  is  any  plaintiff  interested  in  the  relief  demanded  by 
the  others.  That  the  claims  are  of  the  same  nature  and 
the  relief  sought  is  of  the  same  kind  will  not  justify  joining 
in  one  suit.  •  The  amount  or  kind  of  interest  is  not  very 
material.  As  laid  down  by  Prof.  Pomeroy  (Remedies  and 
Remedial  Rights,  199) :  "The  extent  of  the  interest*  is 
not  .the  criterion,  nor  the  source  nor  origin.  If  the  person 
have  any  interest,  whether  complete  or  partial,  whether 
absolute  or  contingent,  whether  resulting  in  a  common  share 
or  the  proceeds  of  the  suit,  or  arising  from  the  stipulations 
of  the  agreement,  the  language  applies  without  any  limi- 
tation or  exception,  and  without  any  distinction  suggested 
between  actions  which  are  equitable  and  those  which  are 
legal."  First  Nat.  Bank  v.  Hummel,  14  Colo.  259  (23 
Pac  986,  8  L.  R  A.  788,  20  Am.  St.  Rep.  257). 

But,  to  justify  joining  parties  as  plaintiffs  in  an  action, 
there  must  be  some  community  of  interest  in  the  particular 
claim  pressed  for  adjudication,  and  some  comimon  benefit 
or  advantage  in  the  relief  sought.  As  observed  in  Martin 
V.  Davis,  82  Ind.  38:  "To  entitle  two  or  more  persons  to 
join  as  plaintiffs,  it  is  not  sufficient  that  they  each  have  a 
cause  for  action  arising  out  of  the  same  transaction  or  mat- 
ter, if  the  relief  sought  by  each  be  distinct  and  unconnected. 
The  plaintiffs  must  have  a  common  interest  in  the  subject 
of  the  action  and  in  the  relief.  Each  must  be  interested 
in  the  relief  sought  by  the  other."  The  rule  so  clearly 
stated  was  applied  in  Bort  v.  Yaw,  46  Iowa,  323,  and 
there  is  no  decision  in  this  state  to  the  contrary.  In  Rich- 
man  V.  Board  of  Supervisors,  70  Iowa,  627,  the  subject- 
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matters  of  litigation  were  the  proceedings  of  the  board  of 
supervisors,  and  the  remedy  sought  was  a  judgment  declar- 
ing these  void,  and,  as  the  several  landowners  were  inter- 
ested in  both,  they  were  held  properly  joined. 

Other  rulings  wherein  the  levy  of  taxes  or  assessments 
have  proceeded  on  the  same  theory,  are  Brandirff  v.  Har- 
rison County,  50  Iowa,  164;  Watson  v.  Phelps,  40  Iowa, 
482;  Palo  Alto  Banking  &  Investment  Co.  v.  Maliar,  65 
Iowa,  74. 

The  right  of  several  creditors  to  join  in  an  action  to 
discover  and  subject  property  to  the  satisfaction  of  their 
claims  is  put  on  the  same  ground.  Oorrell  v,  Oates,  79 
Iowa,  632.  See,  also,  De  Louis  v.  Meek,  2  G.  Greene,  55. 
In  Skiff  V.  Cross,  21  Iowa,  459,  sureties  on  an  official  bond, 
who  together  had  paid  a  judgment  against  their  principal, 
were  held  to  have  properly  joined  in  an  action  to  recover 
the  Amount  so  paid. 

The  rule  is  tersely  stated  in  Cooper  Eq.  PI.  182 :  "The 
court  will  not  permit  several  plaintiffs  to  demand  by  one 
bill  several  matters  perfectly  distinct  and  imconnected 
against  one  defendant,  nor  one  plaintiff  to  demand  several 
matters  of  distinct  natures  against  several  defendants." 
Faivre  v.  Gilliman,  84  Iowa,  573;  Rhoads  v.  Booth,  14 
Iowa,  575;  Cases  collected  in  30  Cyc.  114  and  15  PL  & 
Pr.  731;  Mcintosh  v.  Zaring,  150  Ind.  301  (49  K  E- 
164) ;  Keary  v.  Mutual  Reserve  Fund  Life  Ass'n  (C.  C.) 
30  Fed.  359;  Lewis  v.  Eshleman,  57  Iowa,  633;  Utterback 
V.  Meeker,  16  Wash.  185  (47  Pac.  428) ;  Shull  v.  BaHon, 
66  Neb.,  716  (77  N.  W.  132,  71  Am.  St  Rep.  698).  See 
Tackaherry  v.  Sioux  Service  Co.,  154  Iowa,  358. 

The  claims  of  the  several  plaintiffs  were  separate,  dis- 
tinct, and  independent  one  from  the  other,  and  the  relief 
sought  was  of  the  same  character;  and  the  court  erred  in 
overruling  the  motion  to  require  plaintiffs  to  elect  in  the 
name  of  which  the  action  be  prosecuted,  and  to  dismiss  as 
to  all  others. 
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IV.  The  only  relief  sought  in  the  petition  when  the 
motion  to  transfer  to  the  law  side  of  the  calendar,  was 
ruled  on,  was  a  money  judgment,  and  overruling  the 
J.  Actions:  motion  was  error.     It  is  not  contended,  how- 

cauwi^i'^harm.  ^vcr,  but  that  the  amendment  to  the  petition 
less  error:  gtatcd  additional  grounds  for  and  demanded 
equitable  relief.  If  so,  then  the  error  was  without  preju- 
dice ;  for,  had  the  court  sustained  the  motion,  it  would  have 
been  competent  for  it,  on  the  motion  of  either  party,  or  on 
its  own,  to  have  transferred  'the  cause  back  to  the  equity 
side.  We  are  not  saying  that  the  petition,  as  amended, 
stated  an  equitable  cause  of  action  (that  can  only  be 
determined  when  prosecuted) ;  but,  assuming  that  it  did, 
as  appellants  appear  to  concede  in  argument,  there  was  no 
prejudice  in  the  court's  ruling. 

The  recital  of  facts,  nearly  all  of  which  were  brought 
to  the  court's  attention  in  support  of  or  resistance  to  the 
motion  to  dissolve  the  temporary  writ  of  injunction,  quite 

clearly   indicates  -that   the  moneys   paid   by 

3.  Corporations:         ,  i        i    •      -rt*        i*  i 

payment  for       the  -Several    plaintiffs    did   not   constitute    a 

stock:  conver-  i.        i      .  ,         i  -i  1.1 

8tockhofdcrs°^    trust   fuud    m   the   hands   of   the   company. 

If,  as  is  contended,  they  were  original  sub- 
scribers, then,  under  the  resolution  of  the  directors,  the 
last  payment  of  seventy-five  percent  on  their  subscription 
was  refused  by  the  company;  and  if,  instead  of  return- 
ing the  same,  it  converted  the  money  to  its  own  use  it 
became  liable  to  them  therefor.  On  no  tenable  theory  can 
it  be  said  that  such  conversion  constituted  it  a  trust  fund. 
There  was  no  evidence  that  it  was  kept  apart  from  what 
belonged  to  the  company;  but,  on  the  contrary  it  was 
mingled  therewith  and  payment  refused.  Whether  by  re- 
ceiving fully  paid  certificates  of  stock  the  company  elected 
to  accept  the  last  payment,  and  plaintiflFs  acquiesced  therein, 
are  matters  to  be  determined  later;  the  circumstances  tend- 
ing to  repel  these  inferences.  See  Teeple  v.  HawTceye  Gold 
Dredging  Co.,  137  Iowa,  214,     Of  course,  a  shareholder, 
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as  Buch^  is  not  a  creditor  (Esgen  v.  Smith,  113  Iowa,  28)^ 
and  has  no  distinct  right  to  any  part  of  the  corporate 
property.  Warfield  v.  Clark,  118  Iowa,  69;  Stewart  v. 
Pierce,  116  Iowa,  733.  But  the  corporation  may  become 
indebted  to  a  stockholder  precisely  as  to  a  stranger;  and  if 
it  refuses  to  accept  money  tendered  as  subscription  for 
stock,  and  converts  the  same  to  its  own  use,  its  liability 
therefor  is  precisely  as  though  it  had  converted  the  property 
of  a  stranger. 

The  petition  is  without  allegation  that  the  corporation 
is  insolvent.  It  may  be  that  the  funds  on  hand  are  likely 
to  be  paid  for  other  purposes,  than  to  satisfy  plaintiffs' 
4.  Same:  claims ;  but  unpaid  subscriptions  constitute  a 

stocwioiderB:      trust  fuud  for  the  benefit  of  creditors.    State 
injunction.        ^aulc  BUg.  Co.  V.  Pierce,  92  Iowa,  668.  And 
there  is  no  suggestion  but  that  these  will  be  paid,  if  neces- 
sary, and  that  there  will  be  ample  funds  to  meet  every 
obligation.     This,  as  clearly  appears  from  an  examination 
of  the  petition  and  amendment,  is  not  an  action  to  wind 
up 'the  affairs  of  the  company.     This  must  be  done  in  the 
jurisdiction  where  the  company  was  organized.     2   Cook, 
Corp.  section  632.  In  any  event,  it  could  not  be  dissolved 
by  a  court  of  equity.    Wallace  v.  Pub.  Co.,  101  Iowa,  313. 
The  only  relief  to  which  any  plaintiff,  if  successful, 
appears  to  have  been  entitled  is  a  money  judgment,  and  for 
this  reason  the  court  erred  in  not  sustaining  the  motion  to 
dissolve  the  temporary  writ  of  injunction. — Reversed. 
McClain,  C.  J.,  and  Deemeb,  J.,  take  no  part. 


State   of    Iowa,    Appellee,    v.    John    Eogers    and    Joe 

BooEBs,  Appellants. 

Criminal  Idw:    error  in  names:    harmless  error.    Neither  the  fact 

I    that  the  court  in  his  instructions  spelled  the  name  of  defendant 

'dodgers"  when  his  true  name  and  that  in  the  indictment  was 
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• 
"Rogers;"  nor  the  fact  that  the  foreman  of  the  jury  signed  the 
verdict  '*Ira  A.  Stout"  while  his  name  in  the  jury  list  was  "Ira 
Stout,"  there  being  no  question  as  to  his  identity,  or  that  he  was 
not  the  person  who  acted  as  foreman  and  signed  the  verdict,  was 
sufficient  to  cause  a  reversal 

Burglary:     orcumstantial  evidence.     Where   the   evidence   of   a 

2  burglary,  though  wholly  circumstantial,  is  clear  and  direct,  and 
covers  all  elements  of  the  charge,  the  verdict  of  guilty  will  not 
be  disturbed. 

Same:    sentence:  excessive  punish icent.    Where  the  purpose  of  a 

3  burglary  was  the  theft  of  property  of  small  value  and  the  same 
was  stolen  to  meet  the  necessities  of  poverty,  a  penitentiary  sen- 
tence was  excessive  punishment,  and  the  same  is  reduced  to  a 
jail  sentence  of  nine  months  with  credit  for  the  time  served  in  the 
penitentiary. 

Appeal   from   Washington   District   Court. — ^Hon.    K.    E. 

Wii-oocKsoN,  Judge. 

Tuesday,  Octobsb  15,  1912. 

An  indictment  for  burglary  under  the  provisions  of 
section  4791  of  the  Code.  There  was  a  plea  of  not  guilty, 
and  a  verdict  and  judgment  of  conviction.  The  defendant 
John  Bogers  appeals. — Modified  and  Affirmed. 

p.  /.  Hanley,  for  appellants. 

Oeorge  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  the  State. 

Evans,  J. — The  defendants  are  father  and  son;  the 
son,  Joe  Rogers,  being  twenty-two  years  of  age.  They  were 
indicted  and  tried  jointly;  The  trial  court  imposed  a 
jail  sentence  only  upon  the  defendant  Joe  Sogers.  He  has 
served  out  his  time,  and  asks  for  no  consideration  on  this 
appeal.  The  defendant  John  Rogers  was  sentenced  to  the 
penitentiary  for  an  indefinite  period;  the  maximum  being 
ten  years. 
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From  the  testimony  of  the  state,  it  appears  that  on 
the  night  of  December  7,  1911,  a  pair  of  horse  blankets 
were  stolen  from  the  buggy  and  from  the  buggy  shed,  of 
one  Reeves.  The  door  was  fastened  with  a  "slide. clutch." 
It  was  closed  the  night  before,  and  was  found  closed  the 
next  morning  after  the  disappearance  of  the  blankets.  The 
stolen  blankets  were  soon  thereafter  found  in  the  possession 
of  the  defendants.  There  was  also  evidence  tending  to  show 
that  they  were  in  that  vicinity  that  night  between  twelve  and 
two  o'clock.  The  defendants  on  their  part  claimed  to  have 
owned  and  to  have  had  possession  of  the  blankets  long  prior 
to  December  7th.  The  dispute  at  this  point  was  a  question 
of  identification. 

The  defendants  were  transients  in  the  neighborhood, 
having  stayed  there  awhile  with  a  brother-in-law.  They 
claimed  an  actual  residence  in  Scott  county.  Shortly  after 
the  night  of  December  7th,  they  left  the  immediate  neighbor- 
hood for  the  neighborhood  of  Gladwin,  where  they  engaged 
in  a  job  of  wood  chopping,  for  hire.  It  was  here,  about 
December  20th,  that  the  blankets  were  found  in  their  pos- 
session. 

I.  The  instructions  of  the  trial  court  bore  the  title 
of  the  case.  In  such  title,  however,  the  name  of  the  defend- 
ants was  spelled  "Rodgers."     It  is  urged  by  appellant  that 

this  mistake  was  fatal  to  the  validity  of  the 
law:  error        iustructious,  and  that  its  effect  was  to  leave 

in  names:      '  i        >  ^  •  .  .         , 

harmless  the  Tccord  without  auv  instructions,  m  that 

error.  ^  "  ' 

the  names  applied  to  the  defendants  were 
wholly  different  from  their  true  names.  The  point  is 
trivial,  and  entitled  to  no  consideration. 

It  is  also  urged  that  the  verdict  was  signed  by  a  fore- 
man who  was  not  a  member  of  the  jury.  The  verdict  pur- 
ported to  be  signed  by  Ira  A.  Stout;  whereas  the  name  as 
it  appeared  in  the  jury  list  was  Ira  Stout.  No  question  is 
raised  as  to  the  real  identity  of  the  juror.  No  claim  is 
made  but  that  the  juror  Ira   Stout  was  the  person  who 
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acted  as  foreman  and  signed  the  verdict  as  Ira  A.  Stout. 
This  objection  is  on  a  par  with  the  previous  one,  and  has 
no  merit  whatever.  To  seek  and  to  cite  authorities  against 
such  a  proposition  would  be  to  pursue  a  flea  with  a  flail. 

II.  It  is  earnestly  urged  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict.  The  evidence  was  wholly 
circumstantial.  It  was  clear  and  direct,  however,  as  to  the 
a.  Burglary:         corpus  delicti.     It  was  also  positivc  and  di- 

evidence  rcct  as  to  the  posscssiou  of  the  alleged  stolen 

property  by  the  defendants  within  a  brief  time  after  the 
alleged  burglary.  This  was  corroborated  by  the  evidence 
of  two  witnesses,  who  claimed  to  have  seen  the  horse  and 
wagon  of  the  defendants,  between  twelve  and  two  a.  m., 
in  the  immediate  neighborhood.  This  rig  was  seen  two  or 
three  times  within  a  period  of  two  hours.  At  one  time  it 
was  standing,  with  one  man  sitting  therein.  At  a  later 
time  it  was  passing  along  the  highway,  with  two  men  sitting 
therein.  We  think  the  evidence  was  such  as  to  cover  every 
element  of  the  charge  made,  and  that  it  supported  the  ver- 
dict rendered. 

III.  It  is  next  urged  that  the  punishment  inflicted 
was  excessive  as  to  the  appellant  John  Eogers.  A  sentence 
of  three  months  in  the  county  jail  was  imposed  upon  de- 
3.  Sa*ie:  sen-        feudaut  Joe  Rogers.    The  statute  under  which 

sfve^punlsh-"      *^®  prosccution  was  had  provides  for  altema- 
"*"*•  tive    punishment    by    imprisonment    in    the 

penitentiary  not  exceeding  ten  years,  or  in  the  county 
jail  not  exceeding  one  year.  The  contention  now  is  that  a 
jail  sentence  would  have  been  commensurate  with  the 
offense  proved  against  this  appellant.  'It  must  be  said  that 
the  evidence  bore  exactly  alike  upon  both  defendants.  There 
was  nothing  in  the  circimistances  proved  which  tended  to 
show  either  defendant  more  or  less  guilty  than  the  other. 
The  one  point  of  difference  appearing  is  that  the  appellant 
was  the  father  of  his  codefendant,  and  might  be  deemed  to 
have  exercised  more  or  less  authority  or  influence  over  him, 
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notwithstanding  that  he  had  attained  his  majority.  Just 
how  much  consideration  should  be  given  to  this  fact  could 
be  better  judged  by  the  trial  judge,  because  of  his  oppor- 
tunity of  personal  observation  of  each  defendant.  We 
would  not  be  justified,  therefore,  in  saying  that  he  should  not 
have  imposed  a  greater  sentence  upon  the  father  than  upon 
the  son.  We  have  given  the  record  much  consideration, 
however,  as  to  whether  it  justifies  a  more  severe  punish- 
ment than  a  jail  sentence.  A  burglary  is  a  serious  offense 
in  any  form,  and  we  will  not  minimize  it  Nevertheless 
we  must  apply  the  minimum  provisions  of  the  statute  to 
those  forms  of  its  violation  which  are  the  less  flagrant.  Hav- 
ing fixed  upon  a  penitentiary  sentence,  the  trial  court  was 
helpless  to  reduce  the  term. 

The  purpose  of  the  breaking  in  this  case  was  to  steal 
the  horse  blankets.  They  were  stolen.  They  were  of  the 
value  of  $3.50.  It  is  apparent  from  the  record  that  the 
defendants  were  under  some  pressure  of  poverty.  They 
were  preparing  to  set  up  a  tent  while  engaged  in  wood 
chopping.  They  were  living  in  a  tent  when  the  blankets 
were  discovered  in  their  possession.  The  blankets  were 
used  as  a  part  of  their  bedding.  These  circumstances  in 
no  sense  excuse  the  offense.  This  was  serious  from  any 
point  of  view.  But  it  is  our  duty  to  consider  them,  never- 
theless, as  bearing  ilpon  the  degree  of  punishment  which 
ought  to  be  meted  out,  but  within  the  spirit  of  the  statute. 
We  reach  the  conclusion  that  a  jail  sentence  of  eight  or  nine 
months  would  meet  the  ends  of  justice  under  the  statute, 
and  that  a  penitentiary  sentence  was  excessive. 

It  will  be  the  order  of  this  court  that  the  sentence  be 
reduced  to  nine  months  in  the  county  jail.  It  being  made 
to  appear,  also  from  the  record  before  us,  that  the  appel- 
lant has  been  serving  his  sentence  in  the  penitentiary  since 
his  conviction,  and  for  a  period  of  nine  months,  it  will  be 
ordered  that  the  time  so  served  shall  apply  upon  the  jail 
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sentence  here  ordered,  and  that  he  be  deemed  to  have  served 
the  full  term  of  such  jail  sentence.  The  judgment  below 
as  so  modified  is — Affirmed. 


0.  A.  Beatle,  Appellant,  v.  T.  P.  Bobebts,  et  al. 

Intoxicating  liquors:     canvass  of  consent:    when  to  be   made. 

1  Statements  of  consent  to  the  sale  of  liquor  must  be  canvassed 
by  the  board  of  supervisors  at  a  regular  meeting  of  that  body 
as  fixed  by  statute,  or  at  a  future,  date  to  which  such  meeting 
has  been  adjourned. 

Same:    supervisor  meetings:   adjournment.    Where  the  board  met 

2  for  the  regular  January  session,  two  of  its  members  having  just 
been  re-elected,  and  transacted  the  unfinished  business  of  the  pre- 
ceding year  and  thereafter  the  newly  elected  members  qualified, 
the  new  board  organized  and  proceeded  with  its  business  without 
other  interruption,  there  was  in  fact  no  final  adjotmunent  of  the 
regular  session,  although  their  record  showed  an  adjournment 
sine  die;  as  an  adjournment  contemplate^  the  act  of  separation 
and  departure  of  the  members  of  the  board  for  some  period 
of  time:  So  that  the  board  was  in  regular  session  and  could 
legally  canvass  the  statement  of  consent  at  that  meeting. 

Same.    Each  session  of  a  board  of  supervisors  necessarily  terminates 

3  prior  to  the  day  fixed  by  statute  for  a  succeeding  regular  session. 

Same:     qualification    of   supervisors.     Newly   elected   supervisors 

4  should  qualify  immediately  upon  the  convening  of  the  regular 
January  session  of  the  board;  but  re-elected  members  failing  to 
do  so  are  authorized  to  act  until  their  subsequent  qualification; 
besides,  in  this  instance,  there  was  ^  quorum  for  the  transaction 
of  business  without  them,  and  in  either  contingency  the  business 
was  legally  transacted. 

Same:    organization  of  soARa    The  statute  requiring  a  newly  organ- 

5  ized  board  of  supervisors  to  elect  one  of  its  members  chairman 
is  directory  in  character,  and  mere  delay  in  doing  so  will  not 
impair  the  validity  of  its  acts. 

Same:    parol  evidence:  admissibility.    Oral  evidence  that  there  was 

6  no  final  adjournment  of  the  board  was  not  in  contradiction  of 
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the  recital  of  an  adjournment  sine  die,  but  was  admissible  to  aid 
in  determining  from  the  record  what  was  in  fact  done. 

Boards  of  supervison:    amendment  of  records.    A  board  of  super- 

7  visors  has  power  to  amend  its  record  so  that  it  shall  speak  the 
truth,  but  an  amendment  showing  that  the  board  took  a  recess 
rather  than  adjourned  to  another  day  was  not  material;  as  the 
terms  are  synonymous  and  mean  a  postponement  to  a  time  speci- 
fied. 

Same:     adjournment  op  meetings.     The  board  of  supervisors  has 

8  power  to  adjourn  its  meetings  from  day. to  day;  and  where  the 
record  shows  that  an  adjournment  was  taken  for  the  purpose  of 
transacting  business,  which  for  some  stated  reason  could  not  then 
be  done,  the  date  to  be  determined  by  the  happening  of  a  future 
event,  as  the  completion  of  an  examination  by  an  expert  with  the 
county  treasurer's  books, 'the  adjournment  was  from  time  to  time, 
within  the  meaning  of  the  statute. 

Appeal  from  Union  District  Court. — ^Hon.  Thos.  L.  Max- 
well, Judge. 

Tuesday,  Octobeb  15,  1912. 

The  district  court  approved  of  the  finding  that  the 
statement  of  consent  to  the  sale  of  intoxicating  liquors  in 
the  city  of  Creston  was  sufficient.  The  plaintiff,  who  ob- 
jected to  such  statement,  appeals. — Affirmed. 

Carl  Stanley,  and  H.  H,  Sawyer,  for  appellant. 

D.  W.  Higbee  and  S.  B.  Allen,  for  appellees. 

Ladd,  J. — A  statement  of  consent  to  the  sale  of  in- 
toxicating liquors  in  the  city  of  Creston  was  filed  with 
the  county  auditor  in  February,  1911,  and  canvassed  by 
the  board  of  supervisors  of  Union  county,  March  20th 
and  2l9t  following.  An  objection  that  the  supervisors  were 
not  in  regular  session  was  interposed,  but  overruled,  and 
the  statement  found  sufficient.  On  appeal  the  district  court 
approved  this  ruling. 
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I.     Section  2448  of  the  Code  requires  such  canvass  to 
be  made  at  a  regular  session  of  the  board  of 

X.  Intoxicating  .  i   ^i  -  u  r        ^        x*  ^      j 

LiQuoEs:  can-     supcrvisors,  and  'this  would  be  at  a  time  nxed 

vass  of  con-  ■*" 

be"madc*"  *°     "^  Statute  for  the  convening  of  that  body, 

or  at  a  fixed  future  date  to  which  such  a 
meeting  is  adjourned.  Butterfield  v.  Treichler,  113  Iowa, 
328.    . 

The  time  for  the  first  session  of  the  year  is  designated 
by  section  412  of  the  Code  Supplement  as  the  second  secular 
day  of  January,  which  in  1911  was  January  3d,  and  the 
a.  Same:  supcrvisors  met  on  that  day.      There  were 

metSnSs:  ^^^  mcmbcrs,   two   of   whom   had   been   re- 

adjournment.  ^lectcd,  and  they  proceeded  to  transact  the 
unfinished  business  of  the  previous  year.  Later  they  ad- 
joumed  until  the  next  day,  the  record  of  the  proceedings 
during  which  contains  the  following:  "And  now,  the  hour 
of  1:30  o'clock  p.  m.  having  arrived,  it  was  moved  by 
Sullivan  and  seconded  by  Davale  that  the  board  do  now 
adjourn  sine  die.  Motion  carried  and  *  adjournment  de- 
clared. Board  adjourned  sine  die/'  Immediately  follow- 
ing that  quoted,  and  on  the  same  day,  this  appears  of 
record:  "And  now,  the  board  of  supervisors  were  called 
to  order  by  the  auditor  and  the  new  members-elect.  White  and 
Koberts,  were  sworn.  Eoll  call  showed  all  members  present. 
•  •  .  On  motion  of  Wallace  seconded  by  Roberts,  Mr. 
Sullivan  was  elected  chairman  for  the  ensuing  year."  The 
evidence  discloses  that  there  was  no  change  in  the  personnel 
of  the  board,  that  the  members  did  not  leave  their  seats  be- 
tween the  adoption  of  "the  first  motion  and  the  so-called 
reorganization,  and  that  one  followed  immediately  upon  the 
other.  The  transaction  of  business  was  uninterrupted,  save 
by  the  performance  described,  and  adjournments  were 
taken  from  day  to  day  until  January  6th,  when  there  was 
an  Hdjoumment  which  will  be  considered  hereafter.  While 
the  motion  was  sufficient  in  form  to  evidence  an  adjourn- 
ment, the  record  as  a  whole  affirmatively  shows  that  no 
Vol.  156  Ia.— 37. 
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adjournment  was  in  fact  taken.  An  adjoununent  is  an 
aety  not  a  declaration.  It  is  an  act  of  separation  and  de- 
parture, and,  until  this  takes  place,  the  adjournment  is 
not  complete.  So  it  has  been  held  that,  although  an  ad- 
journment of  court  had  been  announced  and  the  judges 
had  risen  to  go,  court  was  still  in  session  and  might  receive 
a  verdict.  Persons  v.  Neigh,  52  Pa.  199.  To  adjourn 
means  the  same  thing  as  to  postpone,  and,  while  more 
frequently  used  to  indicate  the  putting  over  to  another  day, 
it  has  acquired  the  meaning  of  suspending  what  is  being 
done  for  a  period  which  may  be  less.  La  Farge  v.  Van 
Wagenen,  14  How.  Prac.  (N.  T.)  54.  In  People  v. 
Martin,  5  N".  Y.  22,  26,  adjournment  is  defined  as  putting 
off  until  another  time  or  place.  In  French  v.  Higgins,  77 
Wis.  121  (45  N".  W.  817),  the  court,  after  mentioning  that 
Webster  says  the  word  "adjourn,"  both  in  England  and  this 
country,  is  applied  to  all  cases  in  which  public  bodies 
separate  for  a  brief  period  with  a  view  to  meeting  again,' 
said :  "As  applied  to  a  justice's  court,  it  signifies,  we  think, 
not  only  that  the  justice  ceases  to  exercise  his  functions  in 
the  particular  case  for  the  time  being,  but  that  he  and 
the  parties,  witnesses,  jurors,  and  officers  in  attendance, 
separate  from  the  place  of  trial,  so  that  there  remains  no 
court  at  such  place.  If  that  result  is  accomplished,  it  is 
an  adjournment,  no  matter  by  what  name  the  justice 
designates  the  proceeding  in  his  docket.  If  that  result 
is  not  accomplished,  it  is  not  an  adjournment  but  a  mere 
suspension  of  the  proceedings  in  the  cause  for  a  time." 
See,  also,  Bispham  v.  Tucker,  2  N.  J.  Law,  253;  People 
V*  Draper,  1  N".  Y.  Cr.  R.  138.  "An  adjournment  is  sus- 
pension of  a  judicial  tribunal  or  other  official  body  until 
a  time  certain,  or  definitely  where  the  adjournment  is  with- 
out day."    1  Ency.  PL  &  Pr.  238. 

An  adjournment,  then,  may  mean  merely  a  temporary 
suspension  of  business  or  the  postponement  thereof  until 
some  future  date. 
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All  members  of  the  board  of  supervisors  were  present 
the  day  on  which  they-  were  required  by  law  to  convene, 
and,  even  though  some  of  them  may  have  iipagined  that 

the  session  was  merely  the   continuance  of 

3.  Same. 

the  November  session,  this  was  not  so.  The 
law  'in  fixing  the  time  for  the  first  session  of  the  year 
necessarily  defined  the  limit  beyond  which  the  session 
previous  might  not  extend.  In  other  words,  each  session 
of  the  board  necessarily  terminates  prior  to  the  day  fixed 
by  the  statute  for  another  meeting. 

The  two  members  who  had  been  re-elected  should  have 
qualified  immediately,  but  even  without  them  there  was  a 
quorum  for  the  transaction  of  business.  Moreover,  thougli 
4.  Same:  their  tcrms  had  expired  on  the  first  Monday 

2f*8uJJi^^"       in  January,   they  were   authorized   tp   serve 
^'^"'  until  their  successors  had  qualified.     Section 

411,  Code  Supplement. 

Section  415  of  the  Code  requires  the  board  of  super- 
visors, at  its  first  meeting  in  the  year,  to  "organize  by 
choosing   one   of  their   members    as   chairman,    who   shall 

preside  at  all  its  sessions  during  the  year." 

•    Saics  * 

organixation       This   mcaus   that   bcfore   proceeding  to   the 

of  board.  .  -  ,       .  ,  .  i 

transaction  of  business  at  the  meeting  on  the 
second  secular  day  of  January,  the  members  should  organ- 
ize as  required,  but  the  statute  is  directory  in  character,  and 
the  mere  delay  in  effecting  such  organization  did  not  im- 
pair the  validity  of  anything  done. 

Of  course,  there  was  no  occasion  for  the  entries  con- 
cerning adjournment.  The  business  required  to  be  trans- 
acted at  the  January  session  had  not  been  disposed  of,  and 

the  entire  record  demonstrates  that  the  board 
evidence:  ^         did  uot  entertain  the  purpose  of  separating 

admissibility.  ,         ,  . 

and  terminating  the  session.  Therefrom  it 
appears  that  they  did  not  do  so,  and  the  oral  testimony 
was  not  received  to  contradict  the  record,  as  seems  to  be 
assumed  by  appellant,  but  to  aid  in  determining  from  the 
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record,  which  is  contradictory,  what,  in  fact,  was  done.  We 
are  satisfied  that  there  was  no  final  adjournment  of  the 
board,  but  merely  a  temporary  suspension  of  their  business 
for  the  purpose  of  effecting  organization  as  required. 

II.  The  board,  having  disposed  of  the  business  before 
it,  save  settling  with  the  county  treasurer,  the  following 
entry  was  made  January  6,  1911:  "On  motion  the  board 
7.  Boards  of  adjournment  to  meet  at  the  call  of  the  county 

imVndmciJt  *  ^  auditor  for  the  purpose  of  receiving  the  re- 
o  records.  p^^^  ^£  ^j^^  expert  accouutants  and  the  trans- 
action of  regular  business."  On  the  13th  of  the  same 
month  the  supervisors  met  on  the  call  of  the  county  auditor, 
and  thereafter  adjournments  were  made  from  time  to  time 
until  March  ^0,  when  the  canvass  was  begun.  On  March 
21st  the  board  amended  the  record  of  January  6,  1911,  so 
as  to  read :  "And  now  it  is  moved  and  seconded  and  carried 
that  this  board  do  now  take,  a  recess  until  the  expert  ac- 
countants have  completed  their  examination  of  the  treasur- 
er's account,  and  that  the  auditor  so  notify  the  several 
members  when  said  examination  is  completed,  and  that 
they  then  at  once  resume  and  complete  the  business  now 
necessarily  delayed."  That  such  a  body  may  so  amend 
its  record  as  that  it  shall  speak  the  truth  can  not  well  be 
questioned.  Tod  v.  Crisman,  123  Iowa,  693.  See^Jfann 
v.  City  of  Le  Mars,  109  Iowa,  261. 

The  change  effected  seems  to  be  in  specifying  the  time 
more  definitely  and  the  substitution  of  the  expression  that 
"the  board  now  take  a  recess,"  instead  of  adjourn.  The 
use  of  "recess,"  instead  of  "adjourn,"  is  unimportant.  Ex 
parte  Mirande,  73  Cal.  365  (14  Pac.  888).  Both  mean 
that  the  meeting  was  postponed  until  the  time  specified. 

Section  422,  par.  2,  of  the  Code,  expressly  authorizes 
the  board  "to  adjourn  from  time  to  time."  This  means  to 
some  time  specified.  As  the  statute  fixes  the  dates  of  reg- 
ular meetings  there  is  no  occasion  for  publishing  notice, 
but  special  meetings  can  be  held  only  on  the  written  request 
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of  a  majority  of  the  members  and  after  notice  thereof  has 

been  published.     Section  420,   Code.     It  is 

a  Same:  . 

adjournment      apparent  that  the  meeting  on  the  13th  was 

not  a  special  session  and  was  wholly  unau- 
thorized^ unless  the  board  may  adjourn  to  a  time  not  specifi- 
cally designated,  but  to  be  determined  by  a  future  event 
This  adjournment  appeared  in  the  record  of  the  board,  and 
was  a  part  of  the  proceedings  required  to  be  published.  Sec- 
tion 441,  Code,  Supp.  No  one  was  informed  as  to  the  time 
the  expert  accountant  would  be  engaged  in  examining  the 
treasurer's  books,  and  the  members  could  not  well  continue 
in  session  in  the  meantime.     Had  a  particular  day  been 

expense  of  the  county  and  inconvenience  of  the  boarB.  The 
postponement  was  merely  till  the  expert  had  completed  the 
examination  of  the  treasurer's  accounts,  and  no  one  will 
pretend  but  that  these  should  be  promptly  settled  with  that 
officer.  Though  the  time  to  which  adjournment  was  taken 
was  not  definite,  it  became  so  upon  the  happening  of  a 
specified  event;  i.  e.,  the  completion  of  the  examination 
of  the  books.  This  involved  no  concealment,  for  the  pro- 
ceedings disclosed  what  had  been  done  as  fully  as  though 
the  postponement  had  been  until  a  named  day,  and  there 
was  the  same  publicity.  Moreover,  any  one  interested  might 
have  ascertained  the  date  of  the  meeting  which  the  record 
disclosed  was  contemplated  when  the  adjournment  was 
taken.  There  is  nothing  in  the  statute  exacting  that  an 
adjournment  shall  be  to  a  designated  day.  It  is  to  be  from 
"time  to  time,"  and  such  time  to  which  adjournment  is 
had  may  be  a  day  named  or  one  which  will  be  definitely 
fixed  or  made  certain  by  that  which  subsequently  transpires. 
Had  the  adjournment  been  simply  at  the  call  of  the  auditor 
or  chairman,  without  anything  from  which  to  determine 
the  time  of  the  meeting,  it  must  have  been  regarded  as 
an  adjournment  without  day.  To  hold  otherwise  would 
defeat  the  purpose  of  the  statute  with  reference  to  special 
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sessions.  But  where  the  record  discloses  that  a  specified 
session  in  the  future  is  contemplated,  and  the  order  or  reso- 
lution of  adjournment  clearly  indicates  that  it ,  is  for  the 
purpose  of  transacting  business  which,  for  some  reason 
stated,  can  not  be  taken  care  of  at  the  present,  and  the  date, 
of  the  meeting  is  so  certaiiily  designated  that  it  may  be 
definitely  determined  by  the  happening  of  a  future  event, 
then  it  is  an  adjournment  from  time  to  time  within  the 
meaning  of  the  statute  quoted. 

It  follows  that  the  board  of  supervisors  were  in  regular 
session  on  January  13th,  and,  as  the  subsequent  adjourn- 
ments are  not  questioned,  it  continued  in  regular  session 
when  passing  on  the  statement  of  consent. 

The  judgment  of  the  district  court  so  holding  ii 
Affirmed, 


Teuman  Jones    v.  A.  C.  Fisher,  Chairman  of  Board  of 
Supervisors  of  Polk  County,  et  al.,  Appellants. 

Elections:    contests:  primary  elections:  statutes.    The  provisions 

1  of  the  statutes  by  which  a  court  of  contest  is  given  authority  to 
examine  witnesses  and  determine  contested  elections  to  county 
offices  have  no  application  to  primary  elections. 

Primary  elections:    contest:   authority  of  supervisors.  The  power 

2  of  the  supervisors  in  case  of  a  contested  primary  election  is  lim- 
ited to  a  reco^pt  of  the  ballots  as  cast,  on  a  showing  of  fraud, 
error  or  mistake  in  the  count  as  returned  by  the  judges  of  the 
election;  they  have  no  authority  to  inquire  into  the  legality  of  a 
ballot  which  has  been  received  by  the  judges. 

Same:    review  of  illegal  action  of  supervisors:    Certiorari.     Al- 

3  though  the  statute  authorizing  a  recount  of  the  ballots  by  the 
supervisors  in  a  contested  primary  election  provides  that  their 
action  in  so  doing  shall  be  final,  such  provision  does  not  prevent 
a  review  of  the  illegal  act  of  the  board  in  determining  a  matter 
not  within  its  jurisdiction;  and  certiorari  is  the  proper  remedy 
iQ  such  case. 
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Appeal    from    Polk    District    Court, — ^Hon.     James    P. 

Hewitt,  Judge. 

Tuesday,  October  15,  1912. 

A  proceeding  by  certiorari  was  instituted  in  the 
lower  court  to  annul  a  certain  alleged  illegal  action  of  the 
board  of  supervisors  of  Polk  county,  as  a  board  of  can- 
vassers, in  declaring  the  result  of  a  recount  of  the  ballots 
cast  at  a  primary  election,  as  a  result  of  which  recount  it 
was  declared  that  A.  C.  Fisher  was  the  candidate  of  the 

« 

Bepublican  party  for  the  office  of  member  of  the  board  of 
supervisors.  The  court  annulled  the  action  of  the  board. 
From  this  decision  of  the  court,  the  defendants,  who  are 
members  of  the  board  of  supervisors,  and  the  county 
auditor  appeal. — Affirmed. 

Read  &  Read  and  John  J,  Halloran,  for  appellants. 

John  McLennan  and  E.  J.  Kelly,  for  appellee. 

McClain,  C.  J. — The  plaintiff,  Truman  Jones,  and 
one  A.  C.  Fisher,  who  as  chairman  of  the  board  of  super- 
visors is  one  of  the  defendants  in  this  action,  were  oppos- 
ing candidates  for  the  Republican  nomination  to  the  office 
of  supervisor  at  the  primary  election  held  June  3,  1912. 
The  returns  of  the  election  from  all  the  voting  precincts 
gave  Jones  a  majority  of  one  vote  over  Fisher.  Within 
the  time  provided  by  law,  Fisher  filed  with  the  board  of 
supervisors  a  verified  statement  alleging  fraud  and  mistake 
in  the  returns  from  the  First  precinct  of  Bloomfield  town- 
ship, and  that  illegal  votes  had  been  received  in  that 
precinct,  and  demanding  a  recount  of  the  ballots  as  pro- 
vided by  the  statute  regulating  primary  elections.  The 
board  ordered  a  recount,  and  found  that  the  vote  as  shown 
by  the  voting  machines  used  in  such  precinct  had  been  cor- 
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rectly  returned,  but  it  proceeded  further,  and  examined  witr 
iiesses  for  the  purpose  of  determining  whether  any  illegal 
votes  had  been  recorded,  and,  finding  as  a  result  of  such 
investigation  that  three  illegal  votes  had  been  recorded  in 
said  precinct  for  Jones,  it  deducted  that  number  of  votes 
from  the  total  number  originally  returned  for  him,  and  de- 
clared that  a  majority  of  the  votes  cast  at  the  county 
primary  was  in  favor  of  Fisher.  Thereupon  this  proceed- 
ing by  certiorari  was  instituted  to^  annul  the  findings  of 
the  board  of  supervisors  made  as  a  result  of  its  action  in 
pretending  to  recount  the  votes,  and  the  lower  court  held 
that  the  board  was  without  jurisdiction  to  go  beyond  the 
recorded  votes  as  shown  by  the  voting  machines,  and  re- 
ceive evidence  as  to  whether  illegal  votes  had  been  recorded, 
and  it  therefore  annulled  the  action  cf  the  board.  We  are 
asked  upon  this  appeal  to  determine  whether  the  lower  court 
erred  in  so  holding. 

There  are  provisions  in  the  Code  for  the  determina- 
tion of  contested  elections  to  county  oflSces  by  a  court  of 
contest  which  is  given  authority  to  examine  witnesses  and 
determine  who  is  entitled  as  the  result  of  the  election  to 

Elections-  ^^^^    *^^    officC    tO    which    the    COntCSt    is    prO- 

p^PiMry'dec-      socutcd,  with  a  right  of  appeal  to  the  district 

tions:  statutes.      ^^^^^^       g^^    q^^^^    SCCtioUS    1198-1222.       But 

these  provisions  have  no  application  to  primary  elections 
which  are  now  provided  for  by  chapter  51  of  the  Acts  of 
the  Thirty-Second  General  Assembly  (Code  Supplement, 
sections  1087-al-1087-a35),  as  amended  by  chapter  69  of 
the  Acts  of  the  Thirty-Third  General  Assembly. 

The  provisions  for  a  contest  with  reference  to  the 
result  of  a  primary  election  are  those  found  in  section  9  of 
the  amending  act,  which,  so  far  as  it  is  material,  reads  as 
follows : 

Any  candidate  whose  name  appears  upon  the  official 
primary  ballot  of  any  voting  precinct  may  require  the 
board  of  supervisors  of  the  county  in  which  such  precinct 
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is  situated  to  recount  the  ballots  cast  an  any  such  precinct 
as  to  the  offico  for  which  he  was  a  candidate,  at  the  time 
fixed  for  canvassing  the  returns  of  the  judges  of  election, 
by  filing  with  the  county  auditor  •  •  •  a  showing  in 
writing  duly  sworn  t6  by  such  candidate,  that  fraud  was 
committed  or  error  or  mistake  made  in  counting  or  returning 

the  votes  cast  in  any  such  precinct  as  to  the  office  for  which 
he  was  a  candidate.  The  showing  must  be  specific,  and 
from  it  there  must  appear  reasonable  ground  to  believe 
that  a  recount  would  produce  a  result  as  to  his  candidacy 
different  from  the  returns  made  by  the  judges.  If  such 
showing  is  made  to  the  satisfaction  of  the  board,  it  shall 
thereupon  recount  the  ballots  cast  in  any  such  precinct  for 
the  office  for  which  the  contestant  was  a  candidate,  and  if 
the  result  reached  by  the  board  on  the  recount  of  the  ballots 
as  to  such  office  be  different  from  that  returned  by  the 
judges  of  election,  it  shall  be  substituted  therefor  as  the  true 
and  correct  return,  and  so  regarded  in  all  subsequent  pro- 
ceedings. The  action  of  the  board  shall  be  final  and  no 
other  contest  of  any.  kind  shall  be  permitted. 

It  will  be  observed  that  it  is  fraud  committed,   or 

error  or  mistake  made,  in  counting  or  returning  the  votes 

cast  in  any  such  precinct  which  may  be  complained  of,  and 

a.  PiiMAHY  KLBc-    ^^^^  ^^®  board  of  supervisors  is  directed  upon 

ISKrity^"*"*'   the  proper  showing  being  made  to   recount 

supervisors.  .     ^^^  ballots  cast  in  any  such  precinct,  and  if, 

as  a  result  of  such  recount  the  returns  of  those  cast  in  the  pre- 
cinct be  found  incorrect,  the  true  returns  as  found  by  the 
board  of  supervisors  shall  be  substituted  and  the  result  of  the 
primary  be  declared  accordingly.  In  short,  the  power  con- 
ferred upon  the  board  of  supervisors  is  to  recount  the  ballots 
actually  cast  for  the  purpose  of  correcting  the  returns,  if 
they  be  found  erroneous  through  fraud  or  mistake.  No 
authority  is  conferred  upon  the  board  to  determine  whether 
the  persons  who  cast  ballots  in  the  precinct  at  the 
primary  election  were  entitled  to  cast  such  ballots.  The 
judges  of  the  primary  election  seem  to  have  no  duty  imposed 
upon  them  with  reference  to  the  right  of  one  proposing  to 
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cast  a  primary  ballot  to  do  so,  save  that  of  entertaining 
a  challenge,  and  requiring  the  proposed  voter  to  take  the 
prescribed  oath  to  his  qualifications,  and  then  to  count 
the  ballots  received  and  make  return  of  the  results  of  the 
election.  See  Code  Supplement,  sections  1087-a9  and 
1087-al7.  We  can  not  discover  from  the  reading  of  the 
section  of  the  act  above  quoted  that  the  board  of  supervisors, 
in  case  the  returns  from  any  precinct  are  challenged,  has 
authority  to  do  more  than  recount  the  ballots  and  verify 
or  correct  the  returns. 

The  voting  at  the  precinct  in  question  was  by  voting 
machines,  and  therefore  the  sole  function  of  the  board  of 
supervisors  making  a  recount  was  to  verify  the  votes  as 
shown  by  the  machines  for  the  purpose  of  determining 
whether  the  returns  of  such  votes  were  correct.  Having  as- 
certained by  examination  of  the  machines  that  the  votes 
fihown  were  correctly  returned,  and  the  recount  was  concluded, 
and  the  board  had  no  other  authority  tHan  that  of  announcing 
the  result  in  accordance  with  the  correct  returns.  That 
the  action  of  the  board  was  wholly  unauthorized  and 
illegal  is  apparent  from  another  consideration.  If  they 
had  authority  to  inquire  into  the  validity  of  the  votes  by 
taking  evidence  of  voters-  as  to  their  qualifications,  then 
they  should  have  determined  anew  the  result  of  the  primary 
election  in  the  precinct  in  question.  Evidence  was  introduced 
before  them  tending  to  show  other  illegal  votes  were  cast  than 
the  three  illegal  ones  which  were  cast  for  Jones  and  which 
they  rejected,  but,  without  any  finding  as  to  whether  any 
other  illegal  votes  were  cast  and  for  whom  they  were  cast, 
the  board  simply  determined  that  three  illegal  votes  were 
cast  for  Jones,  and  thereupon  the  conclusion  was  reached 
that  these  three  votes  should  be  deducted  from  the  total 
in  his  favor.  It  may  have  been  that,  if  the  board  had 
passed  upon  the  evidence  presented,  it  would  have  been 
found  that  illegal  votes  were  also  cast  for  Fisher  which 
should  be  deducted  from  the  total  of  the  votes  returned 
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for  him.  The  ccnsideration  last  suggested  is,  however,  as 
we  view  it,  immaterial^  for  we  hold  that  the  board  had  no 
authority  to  examine  witnesses  i  in  the  attempt  to  ascertain 
whether  the  persons  who  were  allowed  to  vote  at  the 
primary  were  entitled  to  do  so.  The  board  of  supervisors 
can  exercise  no  authority  with  reference  to  the  primary 
election  beyond  that  conferred  upon  it  by  statute,  and 
the  statute  plainly  does  not  confer  upon  the  board  the 
power  to  inquire  into  the  right  of  the  voter  to  cast  the 
ballot  which  has  been  received  by  the  judges  of  the  primary 
election. 

For  appellant  it  is  contended  that  the  lower  court  had 
no  authority  to  inquire  into  the  legality  of  the  action  of 
the  board  for  the  reason  that,  as  provided  in  the  section  of 

the   act  already  quoted,   ''the  action  of  the 
of.iiiegai  board   shall   be    final   and   no   other   contest 

supcrviaojs:       of  any  kind  shall  be  permitted."     But  the 

ctrttoraru  . 

lower  court  did  not  attempt  to  review  the 
action  of  the  board  for  the  purpose  of  determining  whether 
in  the  exercise  of  the  power  conferred  upon  it,  a  correct 
result  had  been  reached.  The  court  did  not  attempt  to 
retry  the  case.  It  was  asked  to  find  that  the  board  at- 
tempted to  exercise  a  jurisdiction  and  authority  not  con- 
ferred upon  it  by  statute,  and  we  see  nothing  in  the  language 
just  quoted  to  preclude  such  an  inquiry.  The  writ  of 
certiorari  may  be  granted  ''in  all  cases  where  an  inferior 
tribunal,  board,  or  officer  exercising  judicial  functions,  is 
alleged  to  have  exceeded  his  proper  jurisdiction  or  is  other- 
wise acting  illegally"  (Code,  sectioh  4154),  and  a  statutory 
provision  making  the  finding  of  the  board  of  supervisors 
conclusive  as  to  a  matter  within  its  jurisdiction  does  not 
preclude  an  inquiry  as  to  whether  its  action  was  in  excess 
of  its  jurisdiction.  Many  cases  will  be  found  in  our  reports 
where  the  jurisdiction  of  a  board  or  lower  tribunal  has  been 
inquired  into  on  certiorari,   although  no   appeal  or  other 
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method  of  reviewing  the  correctness  of  the  action  of  such 
board  or  tribunal  has  been  provided. 

There  is  a  further  contention  for  the  appellant  that 
the  remedy  of  plaintiff,  if  any,  was  by  mandamus  to  compel 
the  board  to  act,  and  not  by  certiorari.  But  it  appears  that 
the  board  did « act,  and  did  find  the.  returns  of  the  primary 
election,  so  far  as  it  was  authorized  to  inquire  into  the 
matter,  were  correct.  Its  action  in  conducting  a  wholly 
unauthorized  inquiry  and  in  announcing  as  a  result  of  such 
inquiry  that  the  returns  were  incorrect  and  should  be  set 
aside  was  outside  of  its  jurisdiction  and  illegal 

Judgment  of  the  trial  court  was  in  accordance  with 
the  law,  and  it  is — Affirmed. 


State  of  Iowa  v.  John  Jaokson,  Appellant 

Jurors:    qualification:   oaths.    A  person  otherwise  competent  as  a 

1  juror  may  take  the  oath,  regardless  of  his  religious  convictions, 
provided  he  regards  it  in  the  form  administered  as  binding  upon 
his  conscience;  and  if  taken  without  objection  it  will  be  assumed 
that  he  so  regards  it :  So  that  even  though,  a  juror  denied  belief 
in  a  Supreme  Being,  future  reward  or  punishment,  or  in  the 
Scriptures,  but  took  the  usual  oath,  he  was  not  disqualified  by  rea- 
son of  his  unbelief. 

Criminal  law:    evidence:  admission  upon  motion:  discretion:  frej 

2  udice.  The  trial  court  is  vested  with  a  discretion  in  determining 
the  question  of  diligence  in  procuring  evidence  offered  upon  the 
trial,  but  not  submitted  to  the  grand  jury,  which  will  not  be  dis- 
turbed except  for  an  abuse  of  such  discretion  resulting  in  preju- 
dice; and  while  an  error  in  admitting  evidence  upon  motion  under 
the  statute  is  not  in  all  cases  waived  by  failing  to  take  a  continu- 
ance, the  failure  to  do  so  may  be  considered  in  determining  the 
question  of  prejudice. 

Same:    evidence  taken  upon  notice.    The  examination  of  a  witness 

3  whose  evidence  is  taken  upon  notice  need  not  be  strictly  con- 
fined to  those  matters  specified  in  the  notice. 

Same:    evidence:   threats.    Recent  uncommunicated  threats  against 
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4  one  charged  with  crime,  where  the  plea  of  self-defense  is  inter- 
posed, are  admissible  for  the  purpose  of  showing  who  was  the 
aggressor  in  the  affray,  but  in  -the  instant  case  the  offered  evi- 
dence is  insufficient  to  show  a  threat. 

Same:    view  of  premises:  discretion.    Permission  of  the  jury  to  view 

5  the  premises  where  the  crime  with  which  a  defendant  is  charged 
was  committed,  is  wholly  discretionary  with  the  trial  court. 

Same:     argument:    misconduct.     Where  the  argument  of  counsel 

6  for  the  state  was  based  upon  what  the  testimony  tended  to  show, 
there  was  no  abuse  of  discretion  of  overruling  a  motion  for  new 
trial  on  the  ground  of  misconduct. 

Same:     evidence:    admissions:    instructions.     Verbal   admissions 

7  should  be  received  with  great  caution,  because  that  kind  of  evi- 
dence is  subject  to  imperfection  and  mistake;  but  when  deliber- 
ately made  and  accurately  proven  are  often  entitled  to  much 
weight.  The  instruction  in  the  instant  case  is  held  to  state  the 
rule  correctly. 

Same:    self-defense:   instruction.    A  violent  act  in  self-defense  is 

8  justified,  where  the  danger  was  actual  and  urgent  to  the  compre- 
hension of  a  reasonable  person.  The  instruction  as  given  by  the 
court  was  a  correct  statement  of  the  law. 

Same:    duty  to  retreat.    One  assaulted  may  stand  his  ground  only 

9  when  it   reasonably  appears  that  he   can  not   retreat  in   safety. 

Appeal  from  Monroe  District  Court. — ^Hon.  F.  M.  Huntek, 

Judge. 


Tuesday,  October  15,  1912. 

Defeitoant  was  indicted  for  the  crime  of  murder  in 
the  first  degree.  Upon  trial  to  a  jury  he  was  convicted 
of  the  crime  charged  and  sentenced  to  the  penitentiary  for 
life.    He  appeals. — Affirmed. 

Jno.  B.  Price,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  Johr^  Fletcher, 
Assistant  Attorney  General,  for  the  State. 
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Desmeb,  J. — On  the  night  of  July  22,  1911,  the  de- 
fendant stabbed  one  Andrew  Bleakey  in  the  abdomen  with 
a  knife,  which  within  five  days  resulted  in  death.  The 
killing  was  admitted ;  but  defendant  claims  that  his  act  was 
in  defense  of  his  person.  This  issue  went  to  the  jury,  and 
the  finding  was  to  the  effect  that  the  killing  was  felonious 
and  not  justifiable.  In  order  to  understand  the  points  relied 
upon  for  a  reversal,  it  will  be  necessary  to  relate  some  of 
the  facts,  and,  as  usual  in  such  cases,  we  give  that  version 
of  the  affair  most  favorable  to  the  state  (except  as  may  be 
specifically  noticed) ;  for  the  jury  found  for  the  state  on 
all  the  material  issues. 

On  the  night  of  the  homicide  deceased,  with  another 
man  and  two  women,  were  riding  in  a  buggy  near  a 
settlement  in  Monroe  county,  known  as  Sharpend,  and 
there  met  the  defendant  in  the  highway.  Defendant  said 
to  deceased:  "Wait;  I  want  to  speak  to  you."  Instead 
of  stopping,  deceased,  at  the  suggestion  of  one  of  his  com- 
panions, drove  on,  and  did  not  see  the  defendant  again 
until  all  of  the  parties  met  later  on  the  same  evening  at 
what  is  known  as  the  Hooper  home  in  the  town  of  Buxton. 
It  seems  that  there  was  some  sort  of  a  festival  at  this  home 
which  all  the  parties  named  were  attending.  With  the 
deceased  was  one  Emma  Lewis,  and  when  defendant  saw 
her  at  the  Hooper  home  he  immediately  stepped  to  where 
she  was  and  said  that  he  wanted  to  speak  to  her,  and  invited 
her  outside  the  house.  She  refused  to  go  out,  and  defend- 
ant then  said,  "You  damn  bitch,  I  am  going  to  kill  you." 
When  the  party  broke  up,  the  Lewis  woman  went  with  the 
deceased  to  the  buggy,  and  as  she  was  attempting  to  get 
in  defendant  started  after  her  with  a  knife  in  his  hand, 
and  chased  her  around  the  vehicle  once  or  twice;  she  finally 
escaping  by  going  into  the  house.  Deceased  then  said  to 
defendant:  "What  is  the  matter,  Coy  (meaning  Jackson)  t 
What  is  the  trouble,  Coy?"  This  apparently  angered  de- 
fendant, for  he  said,  in  effect,  "This  is  not  your  affair," 
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and  he  immediately  started  after  deceased,  still  holding  his 
knife  in  his  hand.  Deceased  struck  at  defendant  with  a 
buggy  whip  which  he  had  in  his  hand,  and  warned  defend- 
aut  not  to  come  any  closer.  According  to  some  of  the  wit- 
nesses, deceased  told  defendant  to  stand  back,  as  he  had  an 
automatic  revolver.  ^Notwithstanding  the  warning,  defend- 
ant continued  to  advance,  and  deceased  started  to  run  in 
the  direction  of  a  nearby  schoolhouse.  Defendant  followed 
him,  and  was  apparently  gaining  on  the  deceased  when  the 
two  passed  out  of  view  of  the  spectators.  In  the  melee 
deceased  was  struck  with  a  knife  in  the  abdomen,  making  a 
wound  from  two  to  two  and  one-half  inches  long,  and  deep 
enough  to  penetrate  and  cut  the  lower  bowels.  From  the 
wound  so  inflicted,  deceased  died  within  four  or  five  days. 
To  the  sheriff  who  arrested  the  defendant,  he  (defendant) 
admitted  that  he  had  stabbed  Bleakey,  but  he  said  that 
he  did  it  in  self-defense.  Defendant's  claim  now  is  that  if 
he  struck  the  deceased  with  a  knife  at  all,  which,  if  true, 
he  does  not  remember,  that  it  was  done  near  the  Hooper 
house  at  the  time  when  the  deceased  struck  him  with  the 
whip,  and,  as  he  claims,  threatened  to  shoot  him  with  a 
revolver;  and  that  he  did  not  follow  the  deceased  when  he 
started  to  run  toward  the  schoolhouse.  He  claims  that  when 
deceased  struck  him  with  the  whip  it  hit  his  arm  in  which 
he  held  the  knife  and  benumbed  it,  so  that  he  does  not 
know  what  became  of  the  knife.  There  is  no  direct  testi- 
mony as  to  what  occurred  after-  deceased  attempted  to  es- 
cape; but,  as  defendant  does  not  claim  that  he  was  com- 
pelled at  that  time  to  act  in  self-defense  there  is  no  neces- 
sity to  indulge  in  any  inferences  favorable  to  defendant  at 
that  time.  This  outline  sufficiently  presents  the  main 
features  of  the  case  as  made  for  the  state.  The  points  re- 
lied upon  for  a  reversal  will  now  be  considered  in  order. 
I.  One  of  the  trial  jurors,  after  being  sworn  upon 
his  voir  dire  without  objection,  was  asked  regarding  his 
religious    beliefs.      He    answered    that    he    believed  in  a 
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Supreme  Power,  but  that  he  did  not  believe  in  future  re- 

I.  juRow:  quaiifi.   wards  OF  puuishments,  had  no  personal  fear 
cation:*  oaths.     ^£  ^^^^^  punishment,   and  did  not  beUeve 

in  either  the  Old  or  the  New  Testament.  He  was  chal- 
lenged for  cause  on  account  of  the  statements;  but  the 
challenge  was  overruled.  After  all  peremptory  challenges 
were  exhausted,  defendant's  counsel  moved  for  the  dis- 
charge of  this  juror,  for  the  reason  that  he  could  not  take 
an  oath  which  would  be  binding  upon  his  conscienca  This 
motion  was  overruled,  and  the  juror,  without  objection, 
took  the  orthodox  oath  with  all  the  other  jurors.  These 
rulings  were  correct.  The  juror  possessed  all  the  statutory 
qualifications,  and  was  not  subject  to  challenge  for*  the 
reasons  assigned.  He  took  the  oath  without  objection,  thus 
evidencing  the  fact  that  he  regarded  it  as  binding  upon 
his  conscience.  Under  modem  rules,  oaths  are  to  be  ad- 
ministered  to  all  persons  according  to  their  own  opinions, 
and  as  it  most  affects  their  consciences.  Oill  v.  Caldwell, 
1  111.  53.  If  the  oath  is  taken  without  objection  or  protest 
as  to  form,  it  will  be  assumed  that  the  person  taking  it 
regards  it  as  binding  upon  his  conscience,  in  the  absence 
of  proof  to  the  contrary.  State  v.  Oray,  59  Minn.  6  (60 
N.  W.  676,  50  Am.  Eep.  389).  Under  our  law  any  per- 
son otherwise  competent  may  take  an  oath  and  act  as  a 
juror,  no  matter  what  his  religious  belief  is,  provided,  of 
course,  that  such  oath  is  in  a  form  which  the  person 
who  takes  it  regards  as  binding  upon  his  conscience.  Com- 
momvealth  v.  Buzzell,  16  Pick.  (Mass.)  153. 

II.     The   state  was   permitted  to  use   two   witnesses 

(doctors)  who  were  not  before  the  grand  jury;  nor  were 

their  names  indorsed   upon  the   indictment.      Notice  was 

^  riven  the  defendant,  however,  of  the  state's 

3.  Criminal  law:     ^  '  ' 

Bdmfsi^Sn  purposo    to    iutroducc    these   wdtnesses,    and 

diS?ctT<S!l**°'     t^is  notice  was  served  two  days  before  the 
prejudice.  ^^^^  ^^^  rcachcd  for  trial.     This  notice  was 

given  under  section  5373  of  the  Code,  reading  as  follows; 
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"Whenever  the  county  attorney  desires  to  introduce  evi- 
dence to  support  the  indictment,  of  which  he  shall  not  have 
given  said  four  days'  notice  because  of  insufficient  time 
therefor  since  he  ieamed  said  evidence  could  be  obtained, 
he  may  move  the  court  for  leave  to  introduce  such  evidence, 
giving  the  same  particulars  as  in  the  former  case,  and 
showing  diligence  such  as  is  required  in  a  motion  for  a  con- 
tinuance, supported  by  affidavit,  whereupon,  if  the  court 
sustains  said  motion,  the  defendant  shall  elect  whether  said 
cause  shall  be  continued  on  his  motion,  or  the  witness  shall 
then  testify;  and  if  said  defendant  shall  not  elect  to  have 
said  cause  continued,  the  county  attorney  may  examine 
said  witness  in  the  same  manner  and  with  the  same  effect 
as  though  four  days'  notice  had  been  given  defendant  as 
hereinbefore  provided,  except  the  county  attorney,  in  the 
examination  of  witnesses,  shall  be  strictly  confined  to  the 
matters  set  out  in  his  motion." 

The  county  attorney  filed  an  affidavit  under  this 
statute,  and  the  court  permitted  him  to  use  the  witnesses. 
This  ruling  is  complained  of  because  of  the  claim  that  the  . 
affidavit  did  pot  show  sufficient  diligence.  This  exact  ques- 
tion was  presented  to  the  district  court  upon  the  affidavit 
of  the  county  attorney  and  counter  affidavits  for  defendant, 
and  the  court  held  the  showing  sufficient.  In  passing  upon 
such  motion  a  wise  discretion  is  lodged  in  the  trial  court, 
and  we  do  not  interfere,  in  the  absence  of  a  showing  of  an 
abuse  thereof.  Defendant  is  fully  protected  by  the  pro- 
vision allowing  him  to  take  a  continuance;  and,  while  he 
will  not  in  all  cases  be  held  to  waive  an  error  in  sustaining 
such  a  motion  by  failing  to  take  a  continuance,  his  election 
not  to  do  so  may  be  considered  in  determining  whether  or 
not  he  was  prejudiced  by  the  ruling  on  the  motion.  The 
witnesses  testified  simply  as  to  the  extent  and  nature  of 
the  wounds  upon  the  deceased,  and  as  to  the  cause  of  his 
death,  and  we  are  abundantly  satisfied  that  no  prejudice 

resulted  in  the  ruling  now  questioned. 
Vol.  156  Ia.«-38. 
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In  this  connection  it  is  claimed  that  the  witnesses  were 
permitted  to  testify  to  matters  not  included  in^  the  notice 
given  by  the  county  attorney.     This  is  not  a  valid,  ground 

3.  Same:  ^^  objectiou.  State  V.  Trusty,  122  Iowa,  82 ; 
SkcrSS>on  ^^«'^  V.  Boomer,  103  Iowa,  115.  At  any 
notice.  ^^^^  there  was  no  such  variance   as  would 

justify  a  reversal 

Complaint  is  made  of  the  court's  ruling  refusing  to 
strike  some  of  the  testimony  of  one  of  these  witnesses,  upon 
the  ground '  that  his  conclusion  was  based  upon  hearsay 
testimony.  We  have  examined  this  complaint  and  find  no 
merit  in  it. 

Defendant  complains  that,  without  excuse,  counsel  for 
the  state  were  permitted  to  put  leading  questions  to  various 
witnesses.  Here,  again,  the  claim  is  without  substantial 
merit.  In  a  few  instances  the  objection  might  have  been 
sustained;  but  no  abuse  of  discretion  is  shown.  Some  com- 
plaint is  made  of  the  redirect  examination  of  the  witness 
Emma  Lewis.  By  an  amended  abstract,  which  is  not  de- 
nied, the  state  has  eliminated  the  question,  showing  that 
the  matter  was  brought  out  by  the  defendant  himself. 

The  cross  examination  of  some  of  defendant's  witnesses 
by  counsel  for  the  state  is  also  complained  of;  but  we  find 
no  prejudicial  error  therein. 

Defendant  produced  two  witnesses  and  offered  to 
prove  that  just  before  the  trouble  began  at  the  Hooper 
house  they  heard  a  conversation  between  deceased  and  Emma 

4.  Same:  evi-  Lcwis  conccming  the  relations  between  her 
dcnce:  threats.    ^^    defendant,    and    of    deceased's    attitude 

toward  the  defendant.  The  exact  offer  was  as  follows: 
"The  defendant  now  offers  to  prove,  for  the  purpose  of 
showing  the  whole  of  the  conversation  which  took  place 
between  Andrew  Bleakey  and  Emma  Lewis  in  the  kitchen, 
or  between  the  kitchen  and  the  dining  room,  of  this  witness' 
(Mrs.  Hooper's)  house,  at  whose  house  the  trouble  occurred, 
on  the  night  of  July  22,  1911,  in  which  Emma  Lewis  and 
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Andrew  Bleakey  had  a  conversation  wherein  Mr.  Bleakey 
said  to  iEmma  Lewis  to  come  on  and  go  out  with  him  to 
the  buggy.  *I  will  take  you  out  there.  I  am  your  pro- 
tector. I  will  see  that  you  are  not  hurt.  I  have  as  good 
an  aut6matic  as  was  ever  fired^  and  I  can  use  it,  and  will 
use  it,  if  anybody  bothers  me.  .  .  .'  It  is  oflFered  for 
the  purpose  of  showing,  or  as  proof  tending  to  show,  that 
Andrew  Bleakey  was  the  aggressor  at  the  time  of  the  con- 
troversy between  himself  and  this  defendant  on  the  night 
of  July  22,  1911,  and  it  is  oflFered  as  a  threat  having  been 
made  towards  the  defendant;  but  defendant  further  states 
that  no  knowledge  of  this  statement  ever  came  to  the  de- 
fendant at  any  time  before  the  controversy,  resulting  in  the 
injury  to  Andrew  Bleakey,  between  Bleakey  and  the  de- 
fendant on  that  night." 

The  claim  now  made  is  that  this  testimony  amounted 
to  a  showing  of  a  threat  against  the  defendant,  and,  al- 
though not  communicated  to  him,  was  admissible  for  the 
purpose  of  showing  who  began  the  affray.  Of  course,  recent 
uncommunicated  threats  against  a  defendant  are  admissible 
•in  cases  where  a  question  arises  as  to  who  was  the  aggressor 
in  a  diflSculty  between  them,  where  defendant  relies  upon 
self-defense;  and  the  question  here  is.  Did  defendant  offer 
to  show  threats  by  the  deceased  ?  We  do  not  think  he  did. 
The  offer  was  not  to  show  threats,  but  a  promise  to  the 
Lewis  woman  of  protection  if  any  one  should  attack  or 
bother  them.  This  is  something  different  from  a  threat, 
and  at  most  it  was  a  promise  of  protection,  even  to  the 
extent  of  taking  life,  if  necessary.  Only  by  implication 
could  it  be  said  to  be  a  threat,  and  if  so  considered  it  was 
a  conditional  one,  indicative  only  of  a  promise  to  defend  if 
attacked.  The  trial  court  did  not  err  in  excluding  the 
testimony.  Had  the  testimony  been  material,  it  might,  per- 
haps, have  been  received  as  part  of  the  res  gestae;  but  we 
do  not  see  how  it  would,  in  any  manner,  have  strengthened 
defendant's  case. 
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HL  After  the  testimony  was  all  adduced,  defendant's 
counsel  asked  the  court  to  send  the  jury  out  to  view  the 
5.  Sami:  premises;  but  this  request  was  denied.     In 

premises'  *tis  there  was  no  error  of  which  defendant 

discretioi.         j^^y  complain.     The  ruling  was  wholly  with- 
in the  discretion  of  the  trial  court.     Code,  section  5380. 

IV.  Complaint  is  made  of  an  argument  made  by  one 
of  counsel  for  the  state.  We  have  examined  such  of  the 
argument  as  is  presented  by  the  record,  and  find  nothing 

therein  of  which  defendant  may  justly  com- 
ai^rument:         plain.      While,   perhaps,   a   little   colored,    it 

was  based  upon  what  the  testimony  tended 
to  show;  and  the  trial  court  did  not  abuse  its  discretion  in 
overruling  the  motion  for  a  new  trial  based  upon  miscon- 
duct of  the  attorney.  State  v.  Johns,  152  Iowa,  383 ;  State 
V.  Thomas,  135  Iowa,  717;  State  v.  Mclntire,  89  Iowa, 
139. 

Many  of  the  instructions  are  challenged;  but  most  of 
the  complaints  are  hypercritical.  The  instructions  are  in 
the  usual  form  in  such  cases,  save  for  a  very  few  matters, 
7.  Same:  ^^^^^  WO  shall  uow  Consider.     In  referring 

SdmiSion.:  to  admissious,  the  court  said:  "(27)  Evi- 
instruction.  dencc  has  been  introduced  to  show  the  de- 
fendant made  certain  admissions  appearing  in  evidence. 
Verbal  statements  or  admissions  should  be  received  by  you 
with  great  caution,  as  they  are  subject  to  much  imperfec- 
tion and  mistake,  owing  to  the  person  speaking  not  having 
clearly  expressed  his  own  meaning,  or  the  person  spoken  to 
not  having  clearly  understood  the  speaker.  It  frequently 
happens,  also,  that  the  witness,  by  unintentionally  altering 
a  few  words  or  expressions  really  used,  gives  an  effect  to 
the  statement  entirely  at  variance  with  what  the  speaker 
actually  did  say.  But  when  such  verbal  statements  are 
precisely  given,  and  identified  by  intelligent  and  reliable 
ivitnesses,  they  are  often  entitled  to  great  credit/* 

While  not  in  the  exact  language   of   the   books,   the 
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italicized  portion  substantially  presents  the  same  thought^ 
and  there  was  no  error  here.  See  Marten  v.  Tovm  of 
Algona,  40  Iowa,  390;  Allen  v.  Kirk,  81  Iowa,  670;  State 
V,  Johnson,  72  Iowa,  393 ;  State  v.  Jackson,  103  Iowa,  702. 
Counsel  extract  from  an  instruction  on  self-defense  the 
following:  ''There  must,  however,  he  actval,  urgent  danger. 
Not  that  the  danger,  in  fact,  should  exist,  but  it  must  be 

actual  and  real  to  the  comprehension  of  the  ^ 
defense:  persou  threatened   as   a   reasonably  cautious 

instruction. 

and  prudent  person.  In  such  cases  the  in- 
quiry is,  not  whether  the  harm  apprehended  was  actually 
intended  by  the  assailant,  but  was  it  actual  and  real  to  the 
party  apprehending  it  as  a  reasonably  cautious  person?^' 
The  parts  italicized  are  criticised.  The  first  sentence,  stand- 
ing alone,  would  be  erroneous ;  but,  taken  in  connection  with 
what  follows,  and  with  other  instructions  upon  the  same 
subject,  it  is  perfectly  manifest  that  the  trial  court  did  not 
say,  nor  would  a  jury  understand,  that  the  danger  must,  in 
fact,  have  been  actual  and  urgent.  It  was  enough,  accord- 
ing to  the  very  instruction  complained  of,  that  it  was  actual 
and  urgent  to  the  comprehension  of  the  party  assaulted.  So 
considered,  there  was  no  error.  State  v.  Jones,  125  Iowa, 
508;  State  v.  Collins,  32  Iowa,  36;  State  v.  Fraunburg, 
40  Iowa,  555;  State  v.  Donahoe,  78  Iowa,  491,  and  State 
V.  Shelton,  64  Iowa,  334,  are  not  in  conflict  with  tha  rules 
here  announced. 

Defendant  asked  the  following  instruction:  "(8)  You 
are  instructed  that  the  defendant  was  lawfully  at  the  home 
of  Sylvester  Hooper,  in  Buxton,  on  the  night  of  July  22d, 

9.  Sahb:  duty        *^^  ^^^  momiug  of  July  23,  1911,  and  had 
to  retreat.         ^  ^jgj^^  ^^  ^  ^p^j^  Tenth  Street  at  the  time 

in  controversy  between  himself  and  Andrew  Bleakey;  and 
if  you  find  from  the  evidence  as  produced  on  the  witness 
stand  that  the  said  Andrew  Bleakey  made  an  assault  upon 
the  defendant  at  said  time  with  a  buggy  whip,  or  other- 
wise, the  defendant  was  not  required,  under  the  law,   to 
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retreat)  but  had  the  right  to  stand  his  ground  and  resist 
such  assault,  meeting  force  with  force,  and  only  such  a 
degree  of  force  as  appeared  to  him  necessary  as  a  reasonably 
careful,  prudent,  and  cautious  man,  under  all  of  the  sur- 
rounding circumstances,  to  prevent  the  said  Bleakey  from 
continuing  said  assault,  or  from  making  any  further  assault 
upon  the  defendant." 

This  announced  an  incorrect  proposition  of  law,  and 
was*  properly  refused.  It  is  not  true  that  one  assaulted  by 
another  is  not  bound  to  retreat.  He  may  stand  his  ground 
when,  and  only  when,  it  reasonably  appears  that  he*  could 
not  retreat  in  safety.  Slate  v.  Ooering,  106  Iowa,  639. 
The  correct  rule  was  given  by  the  trial  court  in  its  instruc- 
tions Nos.  28,  29,  and  30.  An  admonitory  instruction, 
given  by  the  trial  court,  is  complained  of.  Such  instruc- 
tions have  frequently  been  approved.  State  v*  Richardson, 
137  Iowa,  592,  and  many  recent  cases. 

The  testimony  amply  supports  the  verdict,  and,  finding 
no  prejudicial  error,  the  judgment  must  be,  and  it  is — 
Ajfirmed. 


Samuel  Kushner,  Appellant,  v.  Ralph  Abbott,  et  al. 

Banks  and  banking:  negotiable  instruments  :  good  faith  purchase: 
GAMBLING  CONTRACTS.  A  Certificate  of  bank  deposit  is  a  negotiable 
instrument  by  which  the  issuing  bank  obligated  itself  to  pay  to 
the  rightful  holder  the  sum  named  in  the  certificate;  and  one 
acquiring  the  certificate  under  a  blank  indorsement  in  due  course 
of  business  for  value,  before  maturity  and  without  notice,  is  a 
bona  fide  holder,  under  the  Negotiable  Instruments  Act 

Appeal  from  Linn  District  Court. — ^Hon.  W.  N.  Treich- 

LER,  Judge. 

Wednesday,  October  16,  1912. 

Action  in  equity  to  determine  the  right  of  plaintiff 
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to  a  certificate  of  deposit  issued  to  him  by  the  Commercial 
National  Bank  of  Cedar  Eapids^  and  now  held  by  the  First 
National  Bank  of  Iowa  City  as  indorsee  for  value  without 
notice  and  in  due  course.  The  Commercial  National  Bank 
paid  the  amount  of  the  certificate  into  court,  and  the 
decree  of  the  lower  court  was  that  the  First  National  Bank 
was  entitled  to  the  money.  The  plaintiff  appeals. — 
Affirmed. 

Redmond  &  Stewart,  and  M.  D,  Porter,  for  appellant. 

Ball  &  Ball,  for  appellee. 

McClain,  C.  J. — It  appears  without  controversy  in 
the  record  that  plaintiff,  a  resident  of  Cedar  Rapids,  the 
holder  of  a  certificate  of  deposit  in  the  Commercial  National 
Bank  of  that  city,  was  induced  by  the  defendant  Abbott  to 
v;sit  the  gambling  house  of  the  latter  in  Iowa  City  and  engage 
in  the  playing  of  poker,  in  the  course  of  which  play  the 
plaintiff  lost  about  $58,  which  was  all  the  money  he  had 
with  him.  Thereupon  said  defendant  solicited  plaintiff  to 
engage  in  further  games,  offering  to  take  his  check,  but 
plaintiff  proposed  to  procure,  if  he  could,  the  money  on 
his  certificate,  and  thereupon  indorsed  the  certificate  in 
blank  and  delivered  it  either  to  defendant  or  to  one  Dehner, 
who  was  defendant's  employee  in  the  gambling  house.  An- 
other citizen  of  Cedar  Rapids  who  was  present  in  the  house 
identified  plaintiff  as  the  person  to  whom  the  certificate 
was  payable.  Plaintiff's  testimony  was  that,  having  de- 
livered the  certificate  to  defendant,  he  was  furnished  chips 
with  which  to  continue  playing  during  the  night,  and,  when 
the  play  was  discontinued  about  half  past  6  o'clock  in  the 
morning,  defendant  gave  plaintiff  $45  as  the  balance  com- 
ing to  him  out  of  his  certificate.  Dehner  testified,  however, 
that  plaintiff  solicited  him  to  procure  cash  for  the  cer- 
tificate^ which  Dehner  did  by  going  out  and  getting  some 
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money  from  an  outsider,  whereupon  he  delivered  to  the 
plaintiff  $175  in  cash,  out  of  which  plaintiff  then  bought 
chips  from  time  to  time  in  the  progress  of  the  game.  The 
man  who  had  identified  plaintiff,  testifying  as  a  witness, 
corroborated  Dehner  in  the  statement  that  the .  money  was 
delivered  to  plaintiff  before  the  game  was  continued.  On  the 
next  morning,  Dehner  presented  the  certificate  of  deposit 
bearing  plaintiff's  blank  indorsement  to  the  First  National 
Bank  of  Iowa  City,  asking  that  the  amount  thereof  be  paid 
to  him  as  holder,  and  at  the  request  of  the  teller  of  the 
bank  he  added  his  blank  indorsement  to  that  of  the  plain- 
tiff, whereupon  the  certificate  was  delivered  and  the  amount 
called  for  was  paid  over  to  him. 

Plaintiff  was  not  the  owner  of  a  specific  sum  of  money 
which  the  Cedar  Eapids  Bank  was  holding  for  him  as 
bailee,  but  he  was  the  owner  of  a  negotiable  instrument  is- 
sued by  the  Cedar  Rapids  Bank  by  which  it  obligated  itself 
to  pay  to  plaintiff  or  to  the  rightful  holder  of  the  instrument 
the  sum  of  money  called  for.  Mereness  v.  First  National 
Bank,  112  Iowa,  11;  Elliott  v.  Capitol  City  State  Bank, 
128  Iowa  275. 

The  First  National  Bank  of  Iowa  City,  became  the 
holder  of  this  paper  for  value  before  maturity  and  without 
notice;  for  Dehner,  being  in  possession  of  the  paper  and 
claiming  it  as  his  own,  had  apparent  title  by  reasons  o*f 
the  blank  indorsement  of  plaintiff  and  the  bank  acquired 
it  in  due  course  of  business.  The  suggestion  in  argument, 
supported  by  citation  of  some  of  our  cases,  that  absence 
of  notice  of  defective  title  in  Dehner,  if  his  title  was  de- 
fective, was  not  sufficiently  made  out  on  the  part  of  the 
bank's  officers,  is  not  supported  by  the  record.  The  officers 
of  the  bank  as  witnesses  practically  admitted  that  Abbott 
had  the  reputation  of  being  ^engaged  in  gambling,  but  they 
denied  knowledge  of  any  connection  of  Dehner  with  Abbott, 
and  it  nowhere  appears  that  they  had  any  notice  of  any 
connection  of  Abbott  with  any  transaction  involving  the 
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transfer  of  the  certificate  of  deposit.  It  is  clear  that  the 
bank  was  not  charged  with  notice  of  any  irregularity  in 
the  previous  transfer  of  the  instrument.  Therefore  the 
First  National  Bank  must  be  proteqted  as  bona  fide  holder 
(see  Negotiable  Instruments  Act,  Code  supp.  sections  3060- 
a57-3060-a59),  unless  its  title  is  affected  by  the  statutory 
provision  (Code,  section  4965)'  that  "all  promises,  agree- 
ments, notes,  bills,  bonds  or  other  contracts,  mortgages  or 
other  securities,  when  the  whole  or  any  part  of  the  consider- 
ation thereof  is  for  money  or  other  valuable  thing  won  or 
lost,  laid,  staked  or  bet,  at  or  upon  any  game  of  any  kind 
or  any  wager,  are  absolutely  void  and  of  no  effect."  The 
certificate  of  deposit  itself  was  not  affected  by  any  gambling . 
transaction,  and  the  case  of  Alexander  v.  Hazelrigg,  123 
Ky.  677  (97  S.  W.  353),  in  which  it  was  held  that  a  nego- 
tiable note  executed  in  payment  of  a  wager  was  void  under 
a  statutory  provision  similar  to  ours,  although  it  had  passed 
into  the  hands  of  an  innocent  purchaser  entitled  to  the  pro- 
tection of  the  Negotiable  Instruments  Act,  is  not  in  point. 
We  do  not  find  it  necessary  to  determine,  therefore,  whether 
the  adoption  of  the  Negotiable  Instruments  Law  has  modi- 
fied our  prior  statute  relating  to  gambling  transactions  so 
as  to  render  valid  in  the  hands  of  an  innocent  holder  a 
promissory  note  or  other  negotiable  instruments  executed 
in  connection  with  or  in  pursuance  of  a  gambling  transac- 
tion. The  case  from  Kentucky  just  cited  is  apparently  in 
conflict  with  Wirt  v,  Stubblefield,  17  App.  D.  C.  283,  which 
seems  to  be  a  leading  case  holding  that  the  invalidity  of 
a  negotiable  instrument  executed  in  a  gambling  transaction 
will  not  defeat  the  rights  of  an  innocent  holder  of  such 
instrument.  See  article  on  the  subject  in  -72  Cent.  Law 
J.  (1911)  264. 

We  think  the  evidence  shows  that  Dehner  was  not,  in 
fact,  the  agent  of  Abbott  in  furnishing  to  plaintiff  the 
money  used  by  him  in  continuing  the  gambling  transaction ; 
but,  whether  h^  was  such  agent  or  not,  it  appears  by  pre- 
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ponderance  of  the  testimony  that  the  money  for  his  certifi- 
cate of  deposit  was  turned  over  to  him,  and  that  he  sub- 
sequently used  it  by  his  own  volition  in  a  further  gambling 
transaction.  Plainly  the  certificate  of  deposit  was  not 
rendered  void  by  the  statute  above  cited,  for  its  considera- 
tion was  not  affected  in  any  way  by  gaming  or  wagering. 
It  was  in  the  hands  of  the  plaintiff,  an  article  of  property 
not  different  in  its  nature  from  the  sum  of  money  which 
it  represented  and  which  was  substituted  for  it  in  plaintiff's 
hands  by  his  transaction  with  Dehner.  It  would  not  be 
contended  that,  if  this  sum  of  money  belonging  to  plain- 
tiff had  been  delivered  to  Abbott  himself  as  the  result  of 
a  gambling  transaction,  the  plaintiff  could  follow  it  into 
the  hands  of  a  bank  in  which  it  had  been  deposited.  In- 
deed, it  could  not  be  contended  that  if  a  chattel,  having  no 
characteristics  of  negotiability,  such  as  for  instance  a  watch, 
had  been  won  by  Abbott  from  the  plaintiff  and  sold  to 
a  purchaser  who  took  it  without  knowledge  of  the  circum- 
stances under  which  Abbott  acquired  apparent  'title,  plain- 
tiff could  recover  the  chattel  from  such  purchaser.  20 
Cyc.  939,  943.  There  is  nothing  in  the  statute  above  quoted 
rendering  the  transfer  of  money  or  property  lost  in  gambling 
void  and  of  no  effect  in  any  such  way  as  to  defeat  the 
rights  of  an  innocent  transferee  who  takes  the  property 
without  knowledge  of  the  gambling  transaction  in  pursu- 
ance of  which  it  was  turned  over  or  delivered.  Of  course, 
in  one  sense,  the  transfer  of  a  chattel  is  a  contract,  but, 
after  the  transfer  is  completed  by  delivery,  the  rights  of 
the  transferee  are  not  dependent  on  the  validity  of  the 
contract  itself,  but  are  determined  by  considerations  re- 
lating to  his  acquired  title  to  the  property.  As  we  said  in 
Dee  V.  SearS'Nattinger  Automobile  Co,,  141  Iowa,  610: 
**After  property  has  been  delivered  to  the  successful  party 
in  consequence  of  a  bet  or  wager,  it  is  too  late  for  another 
party  to  the  transaction  to  attempt  recission  or  raise  the 
question  of  its  legality."     The  Cedar  Rapids  Bank  was 
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practically  in  the  same  situation  aa  the  bailee  of  the  auto- 
mobile in  the  case  just  cited,  and  became  bound  to  pay  the 
money  in  its  hands  represented  by  the  certificate  of  deposit 
to  the  lawful  holder  of  such  certificate. 

The  decree  of  the  trial  court  is  therefore — Affirmed. 


State  of  Iowa,  Appellee,  v.  Mike  Sullivan,  John  Rat 

and  Joe  Wilson,  Appellants. 

Burglary:  insufficient  evidence.  A  verdict  of  guilty  in  a  criminal 
case  will  not  be  upheld  when  against  the  clear  weight  of  the 
evidence.  In  this  prosecution  for  burglary  the  evidence  is  held 
insufficient  to  support  conviction. 

Appeal    from    Maliaska    District    Court. — ^Hon.    B.    W. 

Pbeston,  Judge. 

Wednesday,  Octobeb  16,  1912. 

The  defendants  were  jointly  indicted  for  burglary. 
There  was  a  verdict  and  judgment  of  conviction  and  they 
appeal. — Reversed. 

Dan  Davis  and  McCoy  &  McCoy,  for  appellants. 

Oeorge  Cosson,  Attorney  General,  for  the  State. 

Evans,  J. — It  is  the  contention  of  the  state  that  on 
September  11,  1911,  a  powder  house,  located  about  two  and 
one-half  miles  from  Oskaloosa,  was  broken  and  entered, 
and  that  a  box  of  dynamite  was  stolen  therefrom.  The 
three  defendants  were  discovered  in  a  box  car  at  the  Iowa 
Central  Yards  at  Oskaloosa  on  the  morning  of  October  4, 
1911.  They  were  arrested  and  charged  with  the  crime. 
Various  circumstances  were  relied  on  as  connecting  them 
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therewith!.  K  few  days  after  the  alleged  burglary,  one 
Scoles  found  a  box  containing  some  sticks  of  dynamite, 
apparently  concealed,  at  a  distance  of  about  three  hundred 
yards  from  the  powder  house.  On  the  morning  of  October 
4th  he  saw  five  men  in  the  near  vicinity  of  the  concealed 
dynamite.  He  heard  a  part  of  their  conversation  which  in- 
dicated their  character  as  burglars.  One  of  them  took  some 
or  all  of  the  sticks  of  dynamite  contained  in  the  box  and 
wrapped  them  in  a  blanket  and  carried  them  for  some  dis- 
tance up  the  railroad  track  and  laid  them  down  and  left  them. 
He  identified  the  defendants  as  being  three  of  the  five  men 
he  saw  at  such  time  and  place.  The  defendants  Were  ar- 
rested about  eight  o'clock  in  the  morning  in  a  box  car,  which 
they  had  apparently  occupied  during  the  night  Neither 
dynamite  nor  weapons  were  found  upon  their  persons,  nor 
about  the  car.  They  had  a  few  coins  of  money  and  an 
abundance  of  intoxicating  liquor,  and  all  were  intoxicated. 
They  were  tramps,  and  two  of  them  were  seriously 
crippled.  They  all  testified  and  gave  consistent  accounts 
of  their  whereabouts  on  September  11th,  and  from  such 
date  down  to  the  time  of  their  arrest.  They  claimed  to 
have  come  into  Oskaloosa  the  night  before,  and  to  have 
occupied  the  box  car  for  their  sleeping  place,  and  denied 
that  they  had  been  in  the  neighborhood  where  Scoles  claimed 
to  have  seen  them  on  October  4th.  The  state's  case  rests 
wholly  upon  circumstantial  evidence,  and  the  circumstances 
thus  put  forth  are  of  a  very  unsatisfactory  and  inconclusive 
kind.  To  add  to  the  diflSculty,  the  evidence  of  the  corpus 
delicti  is  fatally  weak.  This  was  proved  by  the  testimony 
of  the  witness  Vermillion  alone.  We  set  out  herewith  sub- 
stantially his  entire  testimony,  omitting  objections  and 
rulings : 

I  have  lived  in  Oskaloosa  about  twenty  years.  Own 
a  powder  house,  which  is  located  about  two  and  one-half 
miles  southwest  from  town.  I  keep  dynamite  caps  and  sport- 
ing powder  and  mine  powder  in  this  powder  house.  The  pow- 
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d6r  house  was  broken  into  some  time  during  the  fall.  The  lock 
was  broken  ofiF.  I  did  not  know  until  the  11th  or  12th  of  Sep- 
tember that  it  had  been  broken  into.  I  made  a  check  of 
the  dynamite,  and  found  a  twenty-five  pound  box  of  forty 
percent  dynamite  short.  I  was  not  certain  as  to  the  check 
then  for  a  long  time.  I  had  not  made  any  check  on  the 
caps  at  all.  There  was  a  horse  blanket  in  the  powder  house. 
Exhibit  A  and  B  is  a  part  of  the  blanket  that  was  in  the 
powder  house  at  the  time.  Q.  What  would  you  say  as  to 
the  box  }  Are  you  then  certain  that  was  similar  to  the  box 
taken  out  of  your  powder  house?  A.  I  could  not  say  if 
that  is  the  box.  It  is  the  same  kind  of  dynamite.  The 
box  is  similar  to  the  one  that  was  taken  out.  It  is  a  twenty- 
five  pound  box.  I  own  the  powder  house.  It  goes  under 
the  name  of  the  Oskaloosa  Powder  Company.  It  was  a 
Yale  lock  on  the  house  at  the  time.  I  took  the  broken 
lock  to  Art  Walls.  Exhibit  D,  I  think,  is  a  piece  of  the 
blanket.  I  would  not  be  able  to  identify  the  dynamite  or 
any  broken  box  that  way.  I  could  not  tell  forty  percent 
from  60  percent  dynamite,  because  I  sell  it  all  in  boxes. 
I  could  identify  the  caps  as  being  the  same  as  I  handled. 
Exhibit  E  is  a  box  similar  to  the  ones  I  handle.  I  first 
learned  that  the  powder  house  was  broken  into  on  Monday. 
My  teams  were  out  there  last  on  Friday,  and  the  next 
Monday,  I  think  it  was,  that  Hamilton's  man  was  out 
there,  and  he  notified  me  that  my  lock  was  broken,  and 
I  went  out  myself  and  took  two  new  locks. 

(Cross-examination) :  I  think  it  was  the  11th  or  12th 
of  September  that  the  powder  house  was  broken  open.  I 
don't  know  anything  about  who  broke  open  the  powder 
house,  nor  anything  about  that.  I  oflFered  a  reward  of  $50 
for  the  parties  that  broke  in  the  house.  I  think  both  of 
the  locks  have  been  tampered  with  since  I  put  them  on 
after  11th  or  12th  of  September.  I  couldn't  state  the  date. 
Hamilton  &  Hamilton  handle  the  same  kind  of  dynamite 
and  caps.  I  sell  it  wholesale  and  retail.  One  can  get 
this  same  kind  of  dynamite  most  anywhere.  I  never  checked 
up  the  caps.  I  have  been  off  on  my  checking  of  the  caps, 
and  can't  say  whether  I  am  short  on  caps  or  not.  There 
was  a  twenty-five  pound  box  of  dynamite  short.  I  send 
people  out  there  to  get  dynamite,  and  wouldn't  know  how 
much  they  took  until  I  made  a  check  of  it.    I  missed  this 
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twenty-five  pound  box  after  my  last  checking.  I  do  not 
kmow  when  it  was  taken  out,  or  how.  I  do  not  know 
anything  about  that 

(Redirect  examination) :  If  any  dynamite  goes  out 
of  there,  I  would  keep  a  check  on  it. 

(Recross-examination) :  If  the  man  I  sent  out  after 
the  dynamite  did  steal  it,  or  make  a  mistake,  I  wouldn't 
know  anything  about  it.  I  check  it  as  it  is  brought  by  my 
office. 

Some  slight  additions  are  made  to  the  foregoing  by 
appellee's  amended  abstract.  It  will  be  noted  from  the  fore- 
going that  this  witness  testified  to  nothing  of  his  own  per- 
sonal knowledge  that  tended  to  prove  a  burglary,  unless  it 
be  the  fact  of  the  discovery  of  the  broken  lock.  No  wit- 
ness testified  who  professed  to  know  anything;*  about  the 
condition  of  the  building  before  or  after  the  alleged 
burglary.  The  same  must  be  said  of  the  alleged  larceny 
of  the  box  of  dynamite  from  the  building.  Both  the  entry 
and  the  larceny  were  assumed  as  a  mere  inference,  and 
no  competent  witness  was  called  to  testify  to  any  fact  in 
proof  thereof.  ^ 

If  this  feature  of  the  record  could  be  overlooked,  the 
question  would  still  remain  whether  the  circumstances 
proved  were  sufiicient  to  connect  the  defendants  with  the 
burglary.  Giving  full  credence  to  the  evidence  of  Scoles 
(aixd  some  of  it  impresses  us  as  incredible),  we  think  it 
was  clearly  insufficient  to  warrant  a  conviction  of  these 
defendants  for  the  alleged  burglary  on  September  11th. 
It  appears  from  the  evidence  of  the  state  that  considerable 
dynamite  was  found  by  different  persons  in  different  places 
a  mile  or  two  remote  from  each  other.  All  of  these  dis- 
coveries were  made  after  the  arrest  of  these  defendants, 
except  the  one  made  by  Scoles.  If  the  finding  of  dynamite 
in  the  month  of  October  was  evidence  of  the  burglary  of 
September  11th,  then  many  persons  came  under  the  cloud. 
Granting  that  these  circumstances  >vere  fairly  admissible  as 
circumstantial  evidence,  they  were  nevertheless  far  from 
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Bufficient,  of  themselves,  to  make  a  case.  We  can  not 
set  out  the  evidence  herein  without  prolonging  this  opinion 
to  an  undue  lengtL  It  must  be  sufficient  to  say  that  we 
have  read  and  reread  the  record  \^ith  great  care,  and  find 
the  evidence  insufficient  to  justify  a  conviction.  We  have 
frequently  held  that  we  will  not  support  a  verdict  in  a 
criminal  case  if  it  be  against  the  clear  weight  of  the  evi- 
dence. State  V.  Wise,  83  Iowa,  696;  State  v.  Billings,  81 
Iowa,  99 ;  State  v.  Campbell,  69  Iowa,  566 ;  State  v.  Moffitt, 
31  Iowa  316;  State  v.  Woolsey,  30  Iowa,  261.  In  our 
opinion,  the  record  before  ua  presents  such  a  case.  In  view 
of  this  conclusion,  we  need  not  consider  other  specific  ques- 
tions presented  and  argued. 

The  judgment  of  conviction  must  be — Reversed. 


Feedebjok  B[neebs,  Appellee,  v.  City  of  Sioux  City,  et 

al..  Appellants. 

Municipal  corporations:  assessment  of  abuthng  property:  what 
PROPERTY  ASSESSABLE.  The  statutcs  relating  to  the  assessment  of 
property  for  a  street  pavement  contemplate  that  only  that  par: 
of  a  lot  or  parcel  of  land  actually  abutting  upon  the  street  shall 
be  assessed  for  the  improvement:  So  that  where  a  portion  of  a 
lot  is  separated  from  the  street  by  another  portion  of  the  same  lot 
owned  by  a  different  person,  the  separated  portion  is  not  assess- 
able, though  owned  by  the  person  owning  that  part  contiguous 
to  the  street,  and  although  the  same  lies  within  150  feet  of  the 
street. 

Appeal  from  Woodbury  District  Court. — ^Hon.  F.  R.  Gay- 
nob,  Judge. 

Wednesday,  October  16,  1912. 

A  writ  of  certiorari  was  issued  by  the  district  court 
to  the  defendants.     Judgment  was  entered   annulling  an 
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assessment  of  plaintiff's  property.     Defendants  appeal — 
Affirmed, 

F.  E.  Oill,  for  appellants. 

E,  J.  Stason,  for  appellee. 

Ladd^  J. — ^Lot  1  of  block  33  in  Sioux  City  is  forty- 
two  feet  wide  and  one  hundred  and  fifty  feet  long,  extend- 
ing east  and  west,  with  Riverside  avenue  on  the  north.  A 
strip  of  this  lot  along  said  avenue^  sixteen  feet  wide  at  one 
end  and  ten  feet  wide  at  the  other,  belonged  to  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  and  was  used 
by  it  as  a  part  of  its  right  of  way.  The  remainder  of 
the  lot  was  the  property  of  the  plaintiff,  and  he  had  never 
had  any  interest  in  that  portion  owned  by  the  railway  com- 

In  March,  1911,  the  city  council  of  Sioux  City 
adopted  the  necessary  resolution  of  necessity,  and  by  pro- 
ceedings, the  regularity  of  which  is  not  questioned,  caused 
Riverside  avenue  to  be  paved  and  the  portion  of  the  lot 
owned  by  the  plaintiff  to  be  assessed  for  the  proportionate 
share  of  the  cost.  The  plaintiff  contends  that  his  portion 
of  the  lot,  as  it  did  not  abut  the  street,  was  not  subject 
to  assessment  for  the  costs  of  the  improvement,  while  the 
defendants  insist  that  the  lot  is  a  unit  for  assessment  pur- 
poses, and  that,  even  though  the  title  to  separate  portions 
be  owned  by  different  persons,  all  of  it  within  one  hundred 
and  fifty  feet  of  the  street  line  is  assessable  for  the  pro- 
portionate share  of  the  cost  of  the  pavement 

This  is  the  only  question  presented,  and  its  determina- 
tion necessarily  depends  upon  the  construction  given  the 
statutes  bearing  on  the  subject.  These,  as  argued  by  coun- 
sel for  defendant,  are  directed  to  the  property  rather  than 
the  owners.  But  it  does  not  follow  from  this  that  a  lot  or  par- 
eel  of  ground  once  abutting  on  a  street  continues  to  be  a 
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unit  for  assessment  purposes,  notwithstanding  subdivisions 
which  may  subsequently  occur  in  good  faith  and  in  the 
ordinary  uses  of  the  property.  It  is  the  property  abutting 
the  street,  and  not  necessarily  the  lot  or  parcel  of  land 
according  to  some  plat,  which  is  made  subject  to  assess- 
ment. Section  792  of  the  Code  declares  that  "cities  shall 
have  the  power  ...  to  assess  the  cost  on  abutting 
property."  Section  816  provides  that  the  lien  for  special 
taxes  "for  street  improvements  in  case  of  abutting  property 
shall  not  cover  to  exceed  one  hundred  and  fifty  feet  in 
depth  from  the  abutting  line."  Section  81^:  "The  cost 
of  any  street  improvement  at  the  .intersection  of  a  street 
.  .  •  may  be  assessed  against  the  property  abutting  or 
fronting  upon  that  portion  of  the  street,  highway,  avenue 
or  alley  so  improved  in  proportion  to  the  linear  front  feet 
fronting  or  abutting  upon  such  improvement."  Section 
818  provides  that  the  cost  of  making  or  reconstructing  street 
improvements  is  a  "special  tax  against  the  property  abutting 
thereon  in  proportion  to  the  number  of  linear  front  feet 
of  each  parcel  so  abutting."  Section  820:  "When  the 
making  of  any  street  improvement  .  .  .  shall  have 
been  completed  •  .  .  the  council  shall  ascertain  what 
portion  of  such  costs  shall  be  •  •  .  assessable  upon 
abutting  property."  Section  821  provides  that  "in  assess- 
ing that  part  of  the  cost  of  the  making  or  reconstructing 
of  any  street  improvement  .  •  •  which  is  assessable 
against  lota  or  parcels  of  ground  abutting  thereon  .  .  . 
the  council  .  .  .  shall  cause  to  be  prepared  a  plat  of 
the  street,  showing  the  separate  lots  or  parcels  of  ground, 
or  specified  portions  thereof,  subject  to  assessment  for  such 
improvement,  the  names  of  the  owners  thereof,  as  far  as 
practicable,  and  the  amount  to  be  assessed  against  each  lot 
or  parcel  of  ground."  Section  825  directs  that  "the  special 
assessments  made  in  said  plat  and  schedule,  as  corrected 
and  approved,  shall  be  levied  at  one  time  .  .  .  against 
the  property  abutting  on  such  street  improvement." 
Vol.  156  Ia,— 39. 
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The  terms  "property"  in  its  appropriate  sense  means 
that  dominion  or  definite  right  of  tuser  and  disposition 
which  one  may  lawfully  exercise  over  particular  things 
or  subjects,  but  in  these  statutes  it  evidently  has  reference 
to  the  res  or  subject  of  property.  See  South  Park  Com- 
missioners V.  C.  B.  &  Q.  By.,  107  HI.  105 :  It  is  abutting 
property  when  there  in  no  intervening  land  between  it  and 
the  street.  Millan  v.  City  of  Chariton,  145  Iowa,  648. 
See  1  Page  &  Jones  on  Taxation  by  Assessment,  section 
620.  The  properties  lying  contiguous  to  the  street  improved, 
whether  specifically  outlined  on  a  plat  or  not,  are  to  be 
assessed  for  the  expenses  of  the  improvement.  Such  proper- 
ties may  be  lots  or  only  parts  thereof,  or  portions  of  blocks 
or  unplatted  tracts.  "  As  said  in  the  authority  last  cited : 
"If  a  platted  lot  has  been  divided  in  actual  use  into  two 
distinct  tracts,  any  of  which  is  separated  from  the  street 
by  the  other,  the  one  in  the  rear  is  not  regarded  as  abutting 
on  the  improvement."  This  is  for  the  reason  that  ordi- 
narily property  not  abutting  is  not  especially  benefitted 
thereby.  Langlois  v.  Cameron,  201  111.  301  (66  N.  E. 
332),  is  directly  in  point,  holding  that,  where  lots  are 
divided  somewhat  as  in  the  case  at  bar,  the  portions  back 
from  the  street  are  not  assessable.  In  Eagle  Mfg.  Co.  v. 
City  of  Davenport,  101  Iowa,  '493,  a  portion  of  the  block, 
less  than  one  hundred  and  fifty  feet  wide,  had  been  sold 
and  the  land  beyond  it  was  held  not  do  be  assessable  for 
the  improvement  of  the  street.  In  Smith  v.  Des  Moines, 
106  Iowa,  690,  the  strip  intervening  between  plaintiff's 
property  and  the  street  was  another  lot,  and,  because  of  it 
intervening  between,  his  lots  were  held  not  to  be  liable  for 
the  special  tax.  In  Bawson  v.  Des  Moines,  133  Iowa,  514, 
the  point  was  not  involved,  nor  was  it  in  Stutsman  v. 
Burlington,  127  Iowa,  563. 

Neither  lot  nor  parcel  is  mentioned  in  the  statutes,  ex- 
cept in  connection  with  assessing  or  levying  the  special 
tax.    In  section  818  this  is  to  be  apportioned  according  to 
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the  "linear  front  feet  of  each  parcel  so  abutting,"  and  in 
section  821  the  plat  is  required  to  show  "the  separate  lots 
or  parcels  of  ground  or  specified  portions  thereof  subject 
to  assessment  for  such  improvement,  the  names  of  the 
owners,  as  far  as  practicable,  and  the  amount  to  be  assessed 
against  each  lot  or  parcel  of  ground,"  but  under  section 
825  the  assessments  are  to  be  levied  "against  the  property 
abutting  on  such  street  improvement"  This  has  reference 
to  the  time  the  improvement  is  made  and  irianifestly  the 
particular  property  then  abutting  is  intended.  Ordinarily 
this  is  platted  into  lots,  but  in  the  necessities  of  use  these 
may  be  subdivided  or  blocks  or  unplatted  tracts  may  abut 
the  street  improved,  and  for  this  reason  the  levy  against 
"separate  lots  or  parcels  of  ground  or  specified  portions 
thereof"  is  exacted.  Now,  "parcel"  is  defined  by  Webster's 
Dictionary  as  "a  part;  portion;  piece j  as  a  certain  piece 
of  land  is  part  and  parcel  of  another  piece."  The  Century 
Dictionary  defines  it  as  ^^a  part,  either  taken  separately  or 
belonging  to  a  whole."  So  that  "parcel"  may  quite  as  well 
be  applied  to  a  part  or  subdivision  of  a  lot  as  to  some  por- 
tion of  a  block  or  tract  of  other  description.  The  manifest 
intention  is  that  the  levy  shall  be  made  according  to  the 
subdivisions  into  which  the  abutting  land  has  been  divided 
and  the  separate  properties,  abutting  the  street,  only  shall 
be  assessed.  Statutes  authorizing  special  assessments  are 
to  be  strictly  construed.  Smith  v.  Des  Moines,  supra, 
and  Gill  v.  Patton,  118  Iowa,  89.  And,  if  this  is  done, 
there  is  no  escape  from  the  conclusion  that  the  plaintiff's 
portion  of  the  lot,  as  it  did  not  abut  the  street  improved, 
was  not  assessable  for  any  part  of  the  costs  of  the  pave- 
ment.— Affirmed. 
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P.  W.  MoTHy  Appellee,  v.  John  Bouekb,  Appellant 

Justices  of  the  peace:  submission  of  cause:  continuance:  juris- 
diction. Where  a  justice  court  took  a  case  under  advisement 
at  the  close  of  the  evidence,  the  parties  agreeing  to  make  their 
argument  In  the  form  of  written  briefs  to  be  filed  later,  there 
was  not  a  final  submission  at  the  time  the  case  was  taken  under 
advisement,  so  as  to  require  the  entry  of  judgment  within  three 
days  'thereafter,  but  rather  a  postponement  until  the  filing  of 
briefs:  Nor  did  the  justice  lose  jurisdiction  on  the  ground  of  an 
indefinite  adjournment,  as  it  was  Competent  for  the  parties  to  agree 
to  a  continuance  to  a  time  to  be  fixed  by  the  justice. 

Appeal    from    Plymouth    District     Court. — JLon.    David 

Mould,  Judge. 

Thubsday,  October  17,  1912. 

T.  M.  Zirik,  for  appellant. 

Sammis  &  Bradley,  for  appellee. 

Evans,  J. — We  quote  from  appellant's  brief  the  fol- 
lowing suificient  statement  of  the  case: 

The  appellee  began  his  action  before  M.  B.  Tritz,  a 
justice  of  the  peace,  to  recover  judgment  against  the  appel- 
lant for  the  sum  of  $20  for  the  services  of  a  stallion.  The 
parties  appeared  before  said  justice,  where  a  trial  was  had, 
and  what  is  named  a  judgment  was  rendered  by  said  jus- 
tice against  the  appellant  for  the  sum  claimed  and  interest 
and  costs.  The  record  of  the  justice  of  the  peace,  which  is 
all  there  is  in  this  action,  shows  that  the  trial  was  had  on 
the  5th  day  of  August,  1911,  and  that  the  following  entries 
were  made  by  the  justice  on  his  docket,  to  wit:  *0n  this 
5th  day  of  August,  1911,  this  cause  coming  on  for  hearing, 
both  parties  will  appear  with  their  attorneys.     Defendant 


Oct.  1912]  MoiB  V.   BouEKE.  618 

denies  allegations  in  suit.  Evidence  introduced  by  both 
parties  and  the  attorneys  on  both  sides  agree  to  file  a  brief 
in  said  cause,  and  the  court  took  the  cause  under  advise- 
ment. August  7,  1911,  plaintiff's  attorney  files  brief. 
August  12,  1911,  defendant's  attorney  files  brief.  August 
12,  1911,  after  hearing  the  evidence  and  examining  the 
brief  of  both  parties  and  the  court  being  advised  in  the 
premises,  it  is  ordered  and  adjudged  by  the  court  that  the 
plaintiff  have  and  recover  of  the  defendant  judgment  for 
the  sum  $20  with  6  percent  interest  per  annum  from  date, 
together  with  the  costs  of  this  action  taxed  fit  $19.35/  The 
appellant  sued  out  a  writ  of  error  from  the  district  court 
on  the  ground  that  the  justice  did  not  render  judgment 
within  three  days  as  required  by  the  statute.  -  Setum  was 
made  by  the  justice,  and  the  district  court  dismissed  the 
writ  of'  error,  saving  exceptions  to  the  appellant,  from 
which  judgment  appellant  brings  this  appeal  by  virtue  of 
a  certificate  of  the  trial  judge  duly  certified,  signed,  and 
filed. 

The  specification  of  error  set  out  in  the  aflSdavit  for  a 
writ  of  error  to  the  justice  of  the  peace  is  as  follows:  "and 
the  said  justice  of  the  peace  did  not  render  or  enter  judg- 
ment in  said  action  within  three  days  from  the  date  of 
submission  of  said  action  to  him  for  final  decision  and 
judgment  as  required  by  section  4522  of  the  Code  »of 
Iowa,  and  did  not  render  judgment  therein  until  August 
12,  1911."  Section  4522  of  the  Code  is  as  follows*  "Judg- 
ment Entered.  In  cases  of  dismissal,  or  of  judgment  by 
confession  or  on  the  verdict  of  the  jury,  the  judgment  shall 
be  rendered  and  entered  upon  the  docket  forthwith.  In  all 
other  cases,  it  shall  be  done  within  three  days  after  the 
cause  is  submitted  to  the  justice  for  final  action.'* 

The  question,  therefore,  presented  to  us  by  the  affidavit 
for  writ  of  error  and  the  return  thereto  is  whether  the  cause 
was  "submitted  to  the  justice  for  final  action"  on  August 
6,  1911.  The  contention  of  appellant  is  that  the  words 
'  "the  court  took  the  cause  under '  advisement"  should  be 
peremptorily  construed  as  the  equivalent  of  a  submission 
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"for  final  action."  The  entire  record  must  be  construed 
together.  It  is  made  to  appear  therefrom  that  all  the  evi- 
dence was  heard  on  August  5th.  It  is  also  made  to  appear 
that  neither  party  waived  his  argument.  It  is  further  made 
to  appear  that  both  parties  agreed  to  make  their  argument 
in  the  form  of  written  briefs  to  be  filed  later.  It  would 
seem  clear,  therefore,  that  the  cause  was  not  submitted 
"for  final  action"  that  day.  Either  party  could  have  in- 
sisted upon  a  definite  date  to  be  fixed  for  the  submission  of 
the  case,  but  this  was  not  done.  It  is  doubtless  true  also 
that  either  party,  upon  notice  at  least,  could  have  come  in 
at  a  later  date  and  insisted  upon  an  immediate  argument 
and  a  final  submission  of  the  case,  but  this  was  not  done. 

It  is  argued  by  appellant  that,  if  the  action  of  the 
court  on  August  5th  was  not  a  submission,  then  it  was  an 
adjournment  of  the  case  for  an  indefinite  time,  and  that  it 
lost  jurisdiction  thereby.  Authorities  are  cited,  but  they 
do  not  quite  reach  the  point.  This  specification  of  error 
is  not  contained  in  the  affidavit  for  a  writ,  and  it  may  be 
that  it  is  beyond  our  jurisdiction  to  consider  it  for  that 
reason.  It  is  sufficient,  however,  to  say  that  it  was  ex- 
pressly held  in  Gilman  v.  Weiser,  140  Iowa,  556,  that  "the 
parties  may  agree  upon  a  longer  continuance  or  even  an 
indefinite  continuance  subject  to  a  proper  notice  of  the 
time  of  the  trial  to  be  subsequently  fixed  by  the  justice." 
See,  also,  Cedar  Rapids  v.  Rail,  115  Iowa,  335.  The  case 
of  Iowa  Telephone  Co.  r.  BoyUm,  86  Iowa,  92,  cited  by 
appellant,  did  not  involve  an  adjournment  by  agreement. 
A  fair  interpretation  of  the  record  before  us  discloses  an 
agreement  to  postpone  the  submission  "for  final  action" 
until  after  the  filing  of  briefs  by  the  respective  parties. 

The  judgment  of  the  trial  court  is  therefore — Affirmed, 
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DelliA  J.  Westfall,  Appellant,  v.  Bedford  Lodge  No. 

91,  L  O.  O.  F.  Appellee. 

Benefit  insurance:  action  to  recover  sick  benefits:  evidence.  In 
this  action  for  the  recovery  of  sick  benefits  under  by-laws  of  the 
order  providing  that  it  should  pay  no  benefits  for  sickness  or 
disability  originating  while  a  member  was  in  arrears, '  or  within 
thirty  days  after  payment  of  such  arrears,  the  evidence  is  held  to 
show  that  deceased  had  recovered  from  a  disease  commencing 
while  he  was  in  arrears,  and  that  another  disease  from  which  he 
died  originated  more  than  thirty  days  after  payment  of  his  ar- 
rearages. It  is  also  held  that  in  the  absence  of  evidence  to  that 
effect  ho  presumption  arose  that  the  latter  disease  resulted  from 
or  was  in  any  way  connected  with  the  former. 

Appeal  from  Taylor  District  Court. — ^Hon.  H.  K.  Evans, 

Judge. 

Thursday,  October  17,  1912. 

A  SUIT  in  equity  to  require  defendant  to  assess  its  mem- 
bers to  provide  a  fund  from  which  to  pay  benefits  to  which 
plaintiff  is  entitled,  and  for  judgment  therefor.  The  peti- 
tion was  dismissed,  and  plaintiff  appeals. — Reversed. 

Wm.  M.  Jackson,  for  appellant. 

W.  -B.  Brant,  for  appellee. 

Ladd,  J. — 'R.  B.  Westfall  became  a  member  of  Bed- 
ford Lodge  No.  91,  I.  O.  O.  F.,  October  17,  1902.  He 
died  March  21,  1910.  Article  61  of  its  constitution  pro- 
vided that:  "Every  member  of  this  lodge  who  has  been 
a  contributing  member  thereof  for  six  months,  shall  if  he  be 
by  sickness  or  accident  disabled  or  prevented  from  follow- 
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ing  his  ordinary  avocation,  so  as  to  earn  a  living  by  the 
same,  or  at  any  other  work  which  he  can  do,  and  if  his 
disability  is  not  caused  by  intemperance  or  other  inmioral 
conduct,  receive  for  each  full  week  of  his  disability  the 
weekly  benefit  provided  by  the  by-laws  as  herein  directed." 
Section  62  authorized  the  lodge  to  provide  for  the  funeral 
expenses  of  a  member  in  good  standing  at  the  time  of  his 
death.  Section  1  of  the  by-laws  .fixed  the  indemnity  to  be 
paid  under  article  61,  and  section  3  the  expense  under 
article  62,  as  follows: 

Section  1:  "If  a  member  of  the  third  degree,  $4.00 
per  week  for  twenty-six  weeks ;  $3.00  per  week  for  thirteen 
weeks ;  .$2.00  •  per  week  for  thirteen  weeks  and  one  doUar 
per  week  thereafter  during  the  continuance  of  the  illness." 

Section  3:  "On  the  death  of  a  brother  of  this  lodge 
who  was  while  living  entitled  to  benefits,  $60  shall  be  ap- 
propriated to  defray  his  funeral  expenses,  which  shall  im- 
mediately be  paid  over  to  some  relative  authorized  to  re- 
ceive the  same." 

"Good  standing"  is  defined  by  section  6  to  be:  "Not 
three  months  in  arrears  for,  dues,  fines  or  assessments,  and 
thirty  days  shall  have  elapsed  after  full  payment  of  all 
dues  and  fines  to  date  for  such  payment,  and  the  member 
shall  be  clear  from  all  penal  charges  on  the  books  of  the 
lodge." 

Unless  suspended  as  hereinafter  explained,  plaintiff  was 
entitled  to  benefits  and  funeral  expenses,  and  to  recover  the 
same  is  the  object  of  this  action. 

The  dues  payable  to  defendant  amounted  to  one  dollar 
every  three  months,  and  decedent,  while  delinquent  from 
October  1,  1908,  to  January,  1,  1909,  .was  taken  sick  with 
pneumonia,  and,  under  article  58  of  the  constitution,  was 
not  entitled  to  benefits  during  sickness  originating  while  in 
arrears.  That  article  reads:  "Whenever  a  member  shall 
become  indebted  to  the  lodge  for  three  months  or  more  of 
dues,  he  shall,  by  reason  of  such  indebtedness,  without  notice 
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OP  further  proceeding,  stand  suspended  from  all  pecuniary 
benefits  until  his  indebtedness  shall  be  fully  paid,  and  for 
one  month  thereafter,  and  during  the  entire  continuance 
of  any  sickness  or  disability  which  commenced  or  originated 
while  said  member  t^as  thus  in  arrears,  or  which  commenced 
or  originated  during  the  thirty  days  succeeding  payment  of 
such  arrearage.  The  term  ^pecuniary  benefits'  herein  used 
shall  contain  and  include  funeral  benefits  and  funeral 
expenses." 

On  May  31,  1909,  dues  to  October  1st  of  that  year 

were  remitted  from  Ames,  Iowa,  where  decedent  then  lived, 

.  to  the  defendant  at  Bedford,  and  the  check  was  marked 

''paid"  by  the  bank  at  Ames  June  3d.    It  is  fair  to  assume 

that  the  dues  reached  defendant  June  1st  or  2d. 

Two  questions  of  fact  arise:  (1)  Did  decedent  recover 
from  his  illness,  which  commenced  in  May,  1909;  and 
(2)  if  he  did,  did  the  sickness  resulting  in  his  death 
originate  within  thirty  days  after  the  payment  of  the  dues, 
as  stated  above? 

The  testimony  of  but  two  witnesses  bears  on  these 
issues.  The  plaintiff,  who  is  the  widow  of  the  decedent, 
testified  as  follows:  "Q.  Now,  did  he  recover  from  that 
sickness?  A.  The  doctor  said  so.  Q.  What  did  you  say? 
A.  We  all  thought  so.  •  •  •  Q.  And  so  far  as  you 
know  and  your  medical  advice  extended,  he  recovered  from 
that  sickness?  A.  Yes,  sir.  Q.  When  did  he  recover  and 
go  to  work  ?  A.  He  never  got  able  to  go  to  work.  He  was 
going  to  work  on  the  following  Monday,  and  he  took  sick 
on  Sunday  again.  Q.  Well,  what  is  the  date  that  he  re- 
covered from  his  first  sickness  and  got  able  to  go  to  work, 
as  he  supposed  ?  Give  the  court  that  date.  A.  I  never 
thought  of  anything  like  this  coming  up  and  never  paid  any 
attention.  .  .  •  He  must  have  recovered  about  the  1st 
of  June,  I  should  think.  He  recovered  from  pneumonia 
the  latter  part  of  June,  I  think.  He  took  a  new  attack 
in  about  two  weeks  after  he  had  recovered  from  the  lirst 
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attack.  In  about  two  weeks  he  was  seized  with  another 
attack.     The  last  proved  fatal." 

On  cross-examination  she  continued:  "I  don't  know 
just  what  time  he  was  taken  sick.  I  could  not  say,  because 
I 'never  thought  of  anything  like  this  coming  up.  I  never 
paid  any  attention  to  it.  From  the  time  he  first  took  sick, 
about  June  2,  1909,  he  was  never  able  to  work.  •  •  . 
He  wasn't  able  to  work;  but  before  Monday  came  he  took 
sick  with  this  other  disease,  and  never  was  able  to  work. 
Practically  during  all  the  time  from  June  2,  1909,  up  until 
his  death  he  was  entitled  to  benefits  from  the  lodge,  as 
claimed  in  the  petition." 

Upon  being  recalled,  she  testified  that:  "After  June 
2d  he  recovered  from  his  pneumonia,  about  the  4th  of 
July.  He  went  home  about  the  7th  of  July,  and  was  up 
and  around,  and  the  doctor  thought  he  would,  be  able  to  go 
to  work  the  following  Monday.  After  recovering  from  the 
pneimionia,  he  took  a  new  complication  of  diseases,  and 
from  that  he  died — lingered  and  died." 

The  other  witness  was  the  father  of  plaintiff,  who 
testified  that  he  knew  of  decedent's  illness,  and  further: 
"I  went  up  there  and  stayed  until  he  got  up  and  around. 
He  got  up  and  around  about  the  middle  of  June,  I  think. 
.  .  .  I  think  I  went  up  there  about  the  10th  of  June. 
Q.  Did  he  recover  from  that  illness?  A.  He  got  up  and 
around,  and  the  doctor  told  him  he  could  go  to  work.  . 
.  .  He  was  going  to  work,  and  got  up  and  around  and 
could  go  a  couple  of  blocks,  and  we  concluded  that  he  was 
well  enough,  and  we  could  come  home.  I  concluded  he  had 
recovered  from  this  attack  of  pneumonia.  The  doctor  said 
he  had,  and  all  he  wanted  was  a  little  rest  After  that, 
in  two  or  three  weeks,  he  had  a  relapse,  and  was  in  a  worse 
fix  than  he  was  the  first  time.  This  last  sickness  proved 
fatal,  and  he  died.  The  doctor  said  it  was  nervous  prostra- 
tion and  stomach  trouble.  That  was  a  different  disease 
than  what  I  found  him  afflicted  with  in  the  first  instance." 
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From  this  evidence  no  conclusion  can  well  be  drawn 
other  than  that  decedent  recovered  from  the  attack  of 
pneumonia.  Both  witnesses  so  testified,  and  also  the 
attending  physician  had  expressed  a  like  opinion.  This  last 
may  have  been  hearsay;  but  it  went  in  without  objection. 
His  customary  strength  may  not  have  been  fully  restored, 
and  rest  have  been  essential;  but  this  does  not  negative 
the  conclusion  that  from  the  particular  sickness,  i.  e.  pneu- 
monia, which  had  commenced  in  May,  he  had  recovered. 
There  was  no  evidence  to  the  contrary;  nor  was  there  any 
evidence  indicating  that  either  neurasthenia  or  the  stomach 
trouble,  with  which  he  was  subsequently  afilicted,  was  the 
consequence  of  or  in  any  wise  connected  with  his  previous 
malady,  and  this  ought  not  to  be  assumed.  According  to 
plaintiff,  he  recovered  in  the  latter  part  of  June  or  fore- 
part of  July.  She  fixed  July  7th  as  the  date  when  he 
went  home,  and  the  Sunday  following  as  the  date  when  he 
was  taken  sick  again.  This  would  be  more  than  thirty  days 
after  June  1st  or  2d,  when  the  arrears  were  paid.  The 
*  other  witness  fixed  the  time  of  his  recovery  at  about  the 
middle  of  June,  and  he  was  taken  sick  again  about  two 
or  three  weeks  afterwards.  His  testimony  is  not  incon- 
sistent with  that  of  plaintiff,  nor  with  the  finding  that  the 
decedents  last  illness  commenced  after  July  2d,  and  there- 
fore more  than  thirty  days  subsequent  to  the  payment  of 
the  dues  which  had  matured.  To  hold  otherwise  the  plain- 
tiff's testimony  must  be  rejected;  and  as  the  credibility  of 
neither  witness  was  assailed  we  are  inclined  to  reach  a 
conclusion  in  harmony  with  all  the  evidence  adduced. 
Moreover,  the  certificate  of  two  physipians  who  attended 
decedent  have  found  their  way  into  the  record,  and  there- 
from it  appears  that  one  of  these  treated  him  for  pneu- 
monia from  May  18th  to  June  8th,  and  from  the  other  that 
he  first  treated  him  for  neurasthenia  August  1st.  These, 
if  considered,  tend  to  confirm  the  conclusion  reached,  that 
decedent  recovered  from  pneumonia,  and  that  neurasthenia 
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and  stomach  trouble  did  not  originate  within  thirty  days 
after  the  payment  of  the  dues  June  1  or  2,  1909.  If  it 
be  suggested  that  one  of  these  diseases  was  of  slow  develop- 
ment, and  possibly  originated  even  prior  to  the  period  of 
arrears,  it  is  to  be  said  that  of  this  no  evidence  was  ad- 
duced. 

Relying  upon  the  evidence,  as  we  must,  the  conclu- 
sion necessarily  follows  that  the  sickness  of  decedent  which 
resulted  in  death  began  more  than  thirty  days  after  the 
payment  of  arrears.  From  that  time  he  was  sick  thirty-six 
weeks,  and  under  the  schedule  of  the  lodge  was  entitled 
to  benefits  amounting  to  $134  and  $60  as  funeral  expenses. 
Of  this,  $35  has  been  paid,  leaving  $159  to  which  plaintiff, 
as  wido'v  of  decedent,  is  entitled. — Reversed. 


M.  Jackman  and  othbus,  Appellees,  v.   The  Boabd  of 

SUPEBVISOBS     OF     BlAOKIIAWK     CoUNTY,  '  loWA,     AND 

OTHEBS,  Appellants. 

Intoxicating  liquors:    canvass  of  consent:    publication  of  notice. 

1  The  statutes  requiring  the  publication  of  notice  for  the  canvass 
of  a  petition  of  consent  to  the  sale  of  intoxicating  liquors  in  the 
official  newspapers  of  the  county,  was  satisfied  by  publication  in 
the  papers  treated  and  recognized  as  the  official  papers  for  the 
year,  although  the  record  of  the  supervisors  failed  to  show  the 
reappointment  or  selection  of  such  papers. 

Same:     filing  of  poll  list:    jurisdiction.     The  poll  books  of  the 

2  last  city  election  by  which  the  sufficiency  of  the  signatures  to  a 
petition  of  consent  to  the  sale  of  liquor  is  to  be  determined  are 
those  filed  with  the  county  auditor,  the  existence  of  which  and 
the  filing  of  the  same  in  compliance  with  the  statute  are  juris- 
dictional. So  that  where  a  poll  book  was  not  filed  within  the 
statutory  time  and  before  the  canvass  of  the  petition  of  consent, 
neither  the  supervisors  nor  the  court  on  appeal  had  jurisdiction 
to  act  on  the  petition;  and  the  subsequent  authentication  of  the 
poll  book  was  not  sufficient  to  confer  jurisdiction. 

Same:    verification  of  signatures:    reputable  person.    A  person 
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3  who  has  been  convicted  of  violating  the  liquor  laws,  with  no 
evidence  by  the  party  having  the  burden  of  showing  his.  reput- 
able character,  that  since  such  conviction  he  has  been  engaged 
in  a  lawful  business,  is  not  qualified  as  a  reputable  person  to 
verify  the  signatures  to  a  petition  of  consent  to  the  sale  of 
liquor,  within  the  meaning  of  the  statute  requiring  the  same  to 
be  so  verified. 

Same:    jurisdictional  facts:  buiiden  of  proof.    The  statutory  quali- 

4  fications  required  of  signers  to  a  petition  of  consent  and  of  the 
persons  verifying  the  same  are  jurisdictional  matters;  and  where 
the  contestants  put  their  qualification  in  issue  the  parties  inaug- 
urating the  proceedings  have  the  burden  of  establishing  the  juris- 
dictional facts,  at  least  to  the  extent  of  making  a  prima  facie 
case. 

Same:    petition:    verification  op  signatures.    Where  a  party  veri- 

5  fying  the  signatures  to  a  petition  of  consent  admitted  changing 
names  on  the  petition  to  make  them  conform  to  the  poll  lists, 
and  was  unable  to  point  out  the  names  so  changed,  the  petition 
verified  by  him  was  not  in  compliance  with  the  statute. 

Same:    canvass  of  petition  :  review  on  appeal.    Where  neither  the 

6  board  of  supervisors  nor  the  district  court  in  canvassing  a  peti- 
tion of  consent  made  a  schedule  of  the  individual  names  admitted 
or  rejected,  the  Supreme  Court  can  not  review  the  proceedings 
with  respect  to  the  disputed  identity  of  names  with  any  degree 
of  certainty  or  satisfaction. 

Appeal    from    BlacJchawh    District    Court. — Hotx.    0.    E* 

Bansieb.  Judge, 

Thubsday,  Ootobeb  17,  1912, 

A  PETITION"  of  general  consent  for  the  sale  of  intoxicat- 
ing liquors  in  the  city  of  Waterloo  under  the  provisions 
of  the  mulct  act  having  been  presented  to  the  board  of 
spervisors  was  canvassed,  and  found  insufficient.  From 
this  finding  plaintiffs  herein  appealed  to  the  district  court 
Upon  trial  of  said  ajppeal  the  petition  was  found  to  have 
been  signed  by  the  requisite  number  of  voters,  showing  a 
majority  of  59  names  after  deducting  signatures  subject 
to  proper  objection,  and  the  order  entered  by  the  board  of 
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supervisors  was  reversed.  From  the  judgment  so  entered 
the  defendants  appeal  to  this  court. — Reversed  and  re- 
manded. 

Bced  &  Tuihill  and  Courtwright  &  ArhtuMe,  for  ap- 
pellants. 

W .  N.  BirdadLl,  J.  T.  Sullivan,  H.  B.  Boies,  and  C. 
W.  Mullan,  for  appellees. 

Weaver,  J. — The  insufficiency  of  the  petition  of  con- 
sent was  contested  on  several  grounds,  which,  so  far  as 
they  affect  this  appeal,  may  be  stated  as  follows:  (1) 
That  no  legal  notice  of  the  canvass  of  the  petition  was 
given  by  the  board*  (2)  That  some  of  the  poll  books  or 
poll  lists  by  which  thfe  petition  must  be  tested  were  not 
properly  certified  or  identified  as  required  by  law,  nor 
had  they  been  preserved  or  kept  by  the  proper  custodian. 
(3)  That  a  large  proportion  of  the  signatures  appearing 
upon  the  petition  were  never  verified  by  the  affidavits  of 
reputable  persons  as  required  by  law.  (4)  That  a  large 
number  of  the  names  subscribed  to  the  petition  are  neither 
actually  nor  substantially  identical  with  the  alleged  cor- 
responding names  upon  the  poll  lists. 

I.  The  objection  to  the  notice  given  for  the  canvass 
of  the  petition  is  that  the  statute  requires  its  publication 
for  a  given  length  of  time  in  the  official  newspapers  of  the 

county.     It  was,  in  fact,  published  for  the 

X.  Intoxicating  •       i  •    j     •        .i  ^    ^\ 

LiQuoBs:  can-     rcquircd  period  m  three  newspapers  of  the 

vafts  of  con-  *  * 

sent:  pubiica-     couuty,  but  the  evidcncc  tends  to  show  that, 

tion  ot  notice.  . 

while  these  journals  had  been  selected  as 
official  newspapers  for  the  preceding  year,  no  selection  had, 
in  fact,  been  made  for  the  year  in  whidh  the  petition  was 
canvassed,  or,  if  made,  no  record  entry  of  such  selection  had 
been  preserved.  It  does  appear,  however,  that  such  papers 
had  been  treated  and  recognized  as  '^official"  during  the 
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* 

year  in  question.  There  is  also  some  rather  indefinite  oral 
testimony  tending  to  show  that  their  selection  had  been 
voted  by  the  board  and  record  thereof  inadvertently  omitted. 
But,  whether  voted  or  not,  we  think  the  fact  that  these 
papers  and  none  other  in  the  county  were  at  that  time 
recognized  and  used  as  the  official  papers  of  the  county  is 
sufficient  to  justify  the  publication  of  this  notice  therein, 
and  that  the  lack  of  a  record  showing  this  reappointment  or 
selection  is  not  fatal  to  the  jurisdiction  of  the  board  of 
supervisors  to  consider  th,e  petition.  City  v.  Scudder,  41 
Wash.  15  (82  Pac.  1022)  ;  De  Board  v.  Williams,  155  Iowa, 
149. 

II.  While  the  objection  to  the  authenticity  of  the 
poll  books  was  raised  as  to  several  different  precincts,  it 
was  waived  or  abandoned  by  appellants  as  to  all  except 

the  books  purporting  to  contain  poll  lists  from 

a.  Same:  filing  ,^^  , 

of  poll  list:       the  Second  precinct  of  the  Third  ward  of 

jurisdiction.  ,  mi  i        •  i  •   i       i 

the  city.  The  election  upon  which  the  appel- 
lees claim  to  base  their  petition  is  the  regular  city  election 
held  on  March  28,  1910.  The  canvass  of  the  petition  was 
begun  on  September  15,  1910.  The  appeal  from  the  find- 
ing made  by  the  board  was  tried  at  the  February,  1911, 
term  of  the  district  court.  By  the  law  of  this  state  munici- 
pal elections  are  held  according  to  the  regulations  enacted 
for  the  conduct  of  general  elections  (Code,  section  642). 
It  is  made  the  duty  of  the  election  board  in  each  precinct 
to  enter  in  each  poll  book  a  list  of  the  persons  voting  and 
a  written  return  or  certificate  showing  the  number  of  votes 
cast,  and  for  whom  cast,  which  return  is  to  be  signed  by 
the  judges  and  clerks.  Code,  section  1144.  Two  such 
books  shall  be  made  and  certified,  and,  in  the  case  of  a 
city  election,  one  of  such  books  must  within  two  days  be 
delivered  by  one  of  the  judges  to  the  county  auditor,  and 
the  other  shall  be  delivered  by  one  of  the  judges  to  the  city 
clerk.  In  each  instance  the  receiving  officer  shall  file  such 
book  and  preserve  it  for  eighteen  months,  or  until  the  settle- 
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ment  of  any  pending  contest  of  such  election.  Code,  sec- 
tion 1145.  To  comply  with  the  conditions  of  the  mulct 
statute  in  a  city  of  more  than  5,000  inhabitants,  the  pAi- 
tion  of  general  consent  must  be  signed  by  a  majority  of 
the  voters  residing  in  the  city  and  voting  therein  at  the 
last  city  election  as  shown  by  the  poll  books.  Code  Supp. 
1907,  section  2448.  The  poll  books  by  which  the  sufficiency 
of  the  signatures  tq  the  petition  are  to  be  determined  are 
those  filed  with  the  county  auditor,  and  not  those  retained 
by  the  local  officer.    De  Board  v.  Williams,  supra. 

The  petition  of  consent  in  this  case  was  filed  with  the 
county  auditor  on  August  10,  1910,  and,  as  already  stated, 
the  hearing  thereon  before  the  board  of  supervisors  was 
begun  on  September  15,  1910.  Up  to  that  time  the  poll 
books  of  the  Second  precinct  of  the  Third  ward  of  the  city 
of  Waterloo  had  never  been  certified  or  returned  by  the 
election  board  as  required  by  law,  nor  had  either  copy 
thereof  ever  been  delivered  or  filed  with  the  county  auditor. 
During  the  hearing  before  the  supervisors,  said  books  were 
brought  in  and  admitted  subject  to  the  objections  of  the 
contestants  on  the  grounds  above  indicated.  One  set  of  these 
books  was  then  marked  with  the  word  "Auditor,"  and  left 
in  the  custodv  of  that  official,  and  the  other  was  retained 
by  the  city  clerk,  but  neither  book  bears  any  filing  mark 
indicating  that  it  was  never  filed  in  either  office.  As  we 
understand  the  record,  the  board  of  supervisors  regarded 
the  objection  to  the  poll  books  from  said  precinct  as  fatal, 
and  rejected  the  names  of  the  petitioners  whose  qualifica- 
tions depended  thereon.  On  the  trial  of  the  appeal  in  the 
district  court  the  petitioners  brought  in  as  witnesses  the 
persons  who  had  acted  as  judges  and  clerks  of  election  for 
said  precinct  at  the  election  of  March  28,  1910,  who  testi- 
fied, in  substance,  that  the  books  had  been  left  uncertified 
and  undelivered  to  the  auditor  through  oversight;  that  upon 
present  inspection  they  discovered  no  changes  in  said  books 
since  the  record  made  by  them  on  the  day  of  said  election; 
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that  they  did  not  know  where  the  books  had  been  kept,  but 
each  said,  in  substance,  that  ^^assuming  the  poll  books  have 
been  in  the  custody  of  the  proper  parties  and  that  no 
changes  have  been  made,  and  that  they  are  now  in  the 
same  condition  that  they  were,  so  far  as  the  contents  are 
concerned,  at  the  time  they  were  delivered  to  the  clerk," 
he  would  be  willing  now  to  sign  the  proper  certificate. 
Pending  the  ruling  upon  the  appellant's  objection  to  these 
books,  the  witnesses  who  had  served  as  members  of  the 
election  board  of  said  precinct  appear  to  have  been  permitted 
to  sign  a  certificate  which  was  attached  to  said  books,  stat- 
ing in  the  usual  form  the  number  of  votes  6ast  at  such 
election  and  for  whom  cast,  adding  thereto  the  further  state- 
ment that  "this  certificate  is  made  for  the  purpose  of 
correcting  the  omission  by  oversight  to  fully  certify  to  the 
return  of  said  election  on  the  poll  lists  before  returning 
the  same."  The  appellant's  objections  were  thereupon  over- 
ruled, and  the  poll  lists  thus  attested  were  admitted  in  evi- 
dence and  the  lists  given  effect  as  being  sufficiently  authen- 
ticated. The  names  of  voters  upon  such  lists  number  640. 
The  question  raised  by  the  appellant's  objection  at 
this  point  is  a  serious  one,  and  it  is  not  fully  met  by  any 
of  the  authorities  to  which  we  are  cited  by  the  appellees. 
The  decision  in  Wilson  v.  Bohstedt,  135  Iowa,  453,  which 
is  relied  upon  by  the  appellees,  does  not  seem  to  be  con- 
trolling. The  question  we  have  here  to  consider  was  not  in 
that  case.  The  objection  there  passed  upon  did  not  deny  that 
the  poll  books  had  been  duly  certified  and  returned  to  the 
proper  officer,  but  was  based  upon  the  claims  that  the  said 
lists  had  been  taken  temporarily  from  the  .auditor's  office  , 
for  examination  by  persons  interested  in  supporting  or 
opposing  the  petition,  and  that  the  competency  and  value 
of  such  records  as  evidence  were  thereby  destroyed.  The 
point  so  made  was  overruled.  Here,  however,  it  is  to  be 
remembered  that  at  the  time  the  petition  of  consent  was 

signed  four  months  after  the  election,  and  at  the  time  it 
Vol.  156  Ia.— 4a 
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was  filed,  and  at  the  time  the  board  of  supervisors  entered 
upon  its  canvass  of  the  petition  six  months  after  said  elec- 
tion,  there  was  no  certified  poll  list  in  existence  anywhere 
of  the  electors  voting  thereat  in  the  Second  precinct  of  the- 
Third  ward/ nor  was  there  any  such  poll  list  either  certi- 
fied or  uncertified  returned  to  or  filed  with  or  in  the  pos- 
session of  the  county  auditor  who,  as  held  in  the  OsJcaloosa 
case,  155  Iowa,  149,  is  the  legal  custodian  of  the  only 
list  by  which  a  petition  of  consent  is  to  be  tested.  Other 
precedents  called  to  our  attention  are  election*  cases  and 
it  is  only  in  a  very  indirct  aspect  that  they  can  be  said  to 
offer  any  help  in  disposing  of  this  appeal.  We  do  not,  and 
can  not,  inquire  into  the  election  of  March  28,  1910.  We 
have  to  accept  that  election  as  an  accomplished  fact,  and 
to  look  to  a  certain  designated  record  (if  there  be  one)  of 
said  election  as  furnishing  the  only  test  or  standard  of 
comparison  in  determining  the  identity  and  names  of 
voters  who  are  entitled  to  be  heard  in  the  matter  of  a 
petition  of  consent.  The  existence  of  such  a  record  is 
jurisdictional,  and,  if  it  be  not  produced  or  in  some  proper 
manner  supplied,  neither  the  board  of  supervisors  nor  the 
district  court  on  appeal  nor  this  court  has  any  authority 
to  canvass  or  act  upon  the  petition.  When  the  existence  of 
a  jurisdictional  fact  is  challenged  by  denial,  the  burden  is, 
of  course,  upon  the  proponent  or  moving  party  to  establish 
such  fact  by  competent  evidence.  That  challenge  was 
promptly  made  in  this  case  at  the  outset  of  the  canvas  of 
the  petition,  and  it  developed  at  once  that  no  poll  list  of 
the  March  election  in  the  precinct  in  question  had  ever 
been  presented  to  or  filed  with  the  county  auditor,  but  from 
the  office  of  the  city  clerk  there  was  produced  two  unsigned 
and  uncertified  lists  purporting  to  contain  the  names  of  the 
electors  voting  at  said  election  in  said  precinct.  So  far  as 
the  record  upon  this  appeal  shows,  no  attempt  was  made 
before  the  board  to  supply  the  legal  certification  of  said 
lists,  but  upon  the  appeal  to  the  district  court,  as  we  have 


*".  ■•*» 
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already  sbown^  there  was  oral  evidence  tending  to  identify 
the  lists  and  pending  that  trial  the  persons  who  had  acted 
as  an  election  board  in  that  precinct  were  permitted  to 
attach  a  certificate  to  the  books.  Now  it  may  be  that  in 
any  case  which  turns  upon  the  canvass  of  any  vote  cast 
at  an  election  held  according  to  law  the  authority  of  the 
court  to  require  the  amendment  or  correction  nunc  pro 
tunc  of  any  record  which  may  be  found  necessary  to 
give  effect  to  the  voice  of  the  majority  will  continue  until 
all  contests  of  such  election  are  adjudicated.  But,  in  a 
case  where  the  statute  for  a  wholly  collateral  purpose  desig- 
nates a  particular  record  of  that  election  as  a  test  or  proof 
of  a  person's  legal  qualification  to  appear  as  a  petitioner 
in  a  proceeding  before  the  board  of  supervisors  or  other 
tribunal,  the  reasons  which  make  proper  the  rule  and  prac- 
tice above  mentioned  are  not  so  apparent.  In  an  election 
case  it  is  a  matter  of  fundamental  right  and  public  import- 
ance that  the  voter's  ballot  be  counted  and  counted  as  cast, 
and  every  reasonable  rule  will  be  applied  to  effectuate  that 
end.  But,  under  our  statute,  the  right  to  be  heard  upon 
a  petition  of  consent  is  not  the  right  of  the  voter  as  such, 
but  of  those  voters  only  who  voted  at  the  preceding  elec- 
tion, and  whose  names  are  to  be  found  upon  the  poll  list 
— a  list  which  we  have  defined  and  construed  to  be  the 
one  deposited  with  the  county  auditor.  It  will  avoid  con- 
fusion if,  in  considering  this  phase  of  the  case  before  us, 
we  bear  in  mind  the  proposition  that  the  list  so  designated 
is  not  a  mere  matter  .of  evidence  by  which  to  discover  or 
point  out  the  electors  who  voted  at  the  last  preceding  elec- 
tion, but  the  existence  of  such  list  as  the  statute  requires 
is  an  essential  element  in  the  qualification  of  the  individual 
elector  to  be  a  petitioner.  It  follows  of  logical  necessity 
that,  although  a  voter  has  voted  at  the  last  preceding  elec- 
tion, his  right  to  unit^  in  a  petition  of  consent  does  not 
mature  until  the  statutory  requirement  concerning  the  poll 
list  is  complied  with,  and,  if  for  any  reason  this  is  post- 
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poned  or  delayed,  subsequent  compliance  can  have  no 
retroactive  effect  to  validate  a  petition  or  signature 
which  was  unauthorized  when  made.  Now,  assuming  for 
the  purposes  of  this  case  the  existence  of  authority  in  the 
district  court  upon  the  hearing  of  an  appeal  from  the 
board  of  supervisors  to  consider  oral  evidence  as  a  sub- 
stitute for  the  official  certificate  required  by  law  to  be 
attached  to  the  poll  books,  or  to  permit  the  certificate  to 
be  then  made  by  persons  who  had  acted  as  judges  of  an 
election  held  nearly  a  year  before,  we  have  still  to  inquire 
how  such  order  or  ruling  affects^  if  at  all,  the  qualifications 
of  voters  at  the  time  they  signed  the  petition  or  at  the  time 
when  the  petition  was  submitted  to  the  board  for  canvass. 
The  petition  it  will  be  remembered  was  signed  within  thirty 
days  prior  to  August  10,  1910,  the  date  on  which  it  was 
filed.  The  lx)ard  entered  upon  the  canvass  September  15, 
19 10^  Objections  to  the  qualification  of  the  signers  to  the 
petition  were  made  at  the  outset  of  such  canvass.  The 
uncertified  lists  from  the  office  of  the  city  clerk  were  then 
produced,  and  never  until  then  was  a  copy  left  or  deposited 
with  the  auditor.  These  lists  in  the  same  condition  were 
produced  again  on  the  trial  of  the  appeal  where  a  belated 
certificate  was  made  by  the  persons  who  had  acted  as  an 
election  board.  Under  the  mulct  statute,  the  circulation 
of  a  petition  of  consent  must  be  made  and  completed  with- 
in thirty  days  prior  to  the  filing.  All  papers  which  the 
law  requires  to  be  filed  with  the  auditor  relating  to  the 
mulct  statute  must  be  kept  by  him  open  to  inspection  by 
any  citizen.  Code,  section  2453.  This  requirement  we 
havQ  held  applicable  to  the  poll  lists.  Wilson  v.  Bohstedt, 
135  -Iowa,  453.  After  the  filing  of  the  petition  and  notice 
given  of  the  proposed  canvass,  it  was  the  right  of  any 
citizen  of  the  city  to  examine  it,  and,  if  he  believed  it  in- 
sufficient, to  contest  its  canvass  before  the  board  of  super- 
visors. This  was  in  fact  done  by  several  citizens.  For  the 
purpose  of  that  contest,  it  was  quite  necessary,  or  at  least 
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proper^  for  them  to  investigate  the  qualifications  of  the 
signers  to  the  petition.  This  they  could  eflFectually  do  only 
by  reference  to  the  specified  record  which  the  statute  makes 
the  final  test — the  poll  lists  on  file  with  the  county  auditor. 
At  that  time  there  was  no  poll  list  for  the  Second  precinct 
of  the  Third  ward  in  the  said  office,  and  never  had  been. 
Such  was  the  situation  when  the  canvass  was  begun  and 
the  contestant's  objections  to  the  petition  presented.  It  *' 
follows  that  ,the  objection  was  insuperable  so  far  as  it 
applied  to  signatures  of  electors  who  voted  in  the  precinct 
named.  If  it  can  be  said,  and  we  will  so  assume  for  the 
purposes  of  this  case,  that  the  subsequent  deposit  of  the 
uncertified  lists  with  the  auditor  or  the  oral  testimony  given 
in  support  of  the  petition  on  the  trial  in  the  district  court, 
or  the  certification  which  was  there  permitted  had  the  effect 
to  supply  the  omitted  act  or  record  and  to  qualify  from 
that  date  the  voters  in  said  precinct  to  become  signers  of  a 
petition  of  consent,  it  is  a  qualification  which,  as  we  have 
already  suggested,  is  without  retroactive  effect  The  ques- 
tion is  not  who  were  qualified  signers  at  the  time  this  con- 
test was  submitted  to  the  district  court  on  the  trial  of  the 
appeal,  but  rather  who  of  these  signers  were  qualified  there- 
for at  the  time  the  petition  was  filed,  or,  at  the  very  latest, 
at  the  time  the  canvass  was  begun,  and  the  contestants  ap- 
peared to  take  issue  upon  the  sufliciency  of  the  petition. 
Up  to  that  moment,  we  think  it  must  be  admitted  no  voter 
of  the  Second  precinct  of  the  Third  ward  was  qualified  to 
join  in  a  petition  of  consent  because  of  the  entire  absence 
of  the  official  record  which  is  made  an  indispensable  con- 
dition thereof.  If  the  petition  was  insufficient  when  filed 
and  offered  for  canvass,  that  defect  can  not  be  curefl  by 
any  device  short  of  a  new  petition  in  the  making  and  pre- 
sentation of  which  the  requirements  of  the  statute  are  fully 
observed.  Concerning  the  jurisdictional  character  of  the 
preliminary  statutory  provisions  see  quite  in  point  People 
V.  WaneJe,  241  111.  529  (89  N.  E.  Y08). 


•  • 
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III.     We  turn  next  to   the  objection  that  many  of 
the  signatures  to  the  petition  are  not  verified  by  the  affida- 
vits of  reputable  persons  as  required  by  law.     It  appears 
3.  Same:  verifi-  '   ^^**  ^^®  signatures  to  the  petition  were  pro- 
Situres*!^c*"     cured  by  several  diflFerent  persons,   each  of 
puubie  person.  ^  ^jjQjj^  circulated  a  copy  which  he  presented 

to  different  individual  voters,  and  these  papers,  when 
signed,  were  assembled  into  one  body  or  petition,  each 
solicitor  making  affidavit  to  the  effect  that  the  names  of  the 
voters  severally  subscribed  thereto  were  personally  signed 
in  his  presence  by  said  voters  on  the  day  and  date  set 
opposite  to  their  several  signatures.  The  lists  thus  re- 
turned and  verified  by  several  of  said  solicitors,  and  con- 
taining the  names  of  several  hundred  petitioners,  are  ob- 
jected to  by  the  contestants  on  the  ground  that  the  record 
shows  that  such  verifications  have  not  been  made  by  "re- 
putable persons"  within  the  meaning  of  the  statute.  In 
support  of  this  objection,  it  is  shown  without  dispute  that 
one  of  said  solicitors  verifying  said  petition  had  been  ad- 
judged guilty  of  violating  the  liquor  laws  of  the  state  on 
five  different  occasions  within  the  last  twwity-five  years, 
that  another  had  been  convicted  of  a  like  offense  in  the  year 
1902,.  and  another  had  been  convicted  of  maintaining  a  li- 
quor nuisance  in  November  last  preceding  the  filing  of  said 
petition.  It  was  further  shown  that  on  April  29,  1910, 
in  the  United  States  District  Court,  six  of  said  solicitors, 
including  two  of  the  three  just  mentioned,  had  been  found 
guilty  of  violating  the  federal  statutes  relating  to  the  sale 
of  intoxicating  liquors,  and  each  had  been  adjudged  to 
suffer  imprisonment  in  jail  for  the  term  of  sixty  days, 
and  to  pay  a  fine  of  $100  and  costs.  It  is  admitted,  how- 
ever, that  a  pardon  or  a  remission  of  the  penalties  was 
thereafter  procured  from  the  President  of  the  United 
States.  In  still  other  cases  it  is  shown  that,  after  the  sig- 
natures of  certain  voters  had  been  procured, '  it  was  dis- 
covered or  believed  that  the   names   so  signed  upon  the 
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petition  did  not  agree  with  the  poll  lists.  In  quite  a  num- 
ber of  such  cases  the  solicitor,  acting  as  lie  claims  upon  the 
consent  or  authority  of  the  signers,  himself  rewrote  or 
changed  the  signed  names  to  make  them  correspond  with 
the  poll  lists.  In  one  instance  the  change  was  made  upon 
the  authority  of  a  son  of  a  signer,  who  says,  however,  that 
the  son's  action  was  approved  by  him.  In  some  cases  there 
is  evidence  tending  to  show  that  changes  were  made  with- 
out  the  authority  or  consent  of  the  petitioners.  The  num- 
ber  of  such  changes  is  not  definitely  ascertained,  and  the 
solicitor  who  was  most  active  in  the  work  of  revising  the 
signatures  admits  his  inability  to  say  how  many  times  he 
exercised  that  liberty.  The  statute  governing  the  manner 
of  securing  and  verifying  these  petitions  makes  the  signing 
thereto  of  the  name  of  another  punishable  as  forgery,,  and 
a  false  statement  in  the  affidavit  as  perjury,  and  provides 
that  the  document  shall  be  verified  upon  oath  to  the  effect 
that  the  affiant  personally  witnessed  the  signing  of  each 
name  therein.     Code,  section  2452. 

The  objections  based  upon  the  foregoing  conditions  of 
fact  require  us  first  to  consider  and  decide  whether  solic- 
itors who  have  been  convicted  upon  their  own  plea  of 
guilty  of  violating  the  laws  regulating  the  very  business 
for  which  they  seek  the  protection  of  a  statutory  consent 
are  men  who  satisfy  the  requirement  of  the  statute  that 
•  verification  of  the  petition  shall  be  made  by  reputable 
persons.  The  question  of  the  construction  of  this  particular 
provision  has  not  been  considered  by  this  court,  except  in 
the  Oskaloosa  case,  155  Iowa,  149,  where  it  is  briefly  dis- 
cussed with  reference  to  facts  differing  in  material  respect 
from  those  which  are  here  involved.  In  the  case  In  re 
Intoxicating  Liquors,  120  Iowa,  680,  the  reference  to  this 
statute  was  controlled  by  a  stipulation  of  the  parties  which 
rendered  a  construction  unnecessary.  In  the  case  first  cited, 
objection  was  raised  to  the  verification  because  six  years 
prior  to  the  making  of  the  affidavit  had  been  convicted  of 
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gambling.  It  otherwise  appeared  that  for  the  last  three 
years  he  had  been  engaged  in  a  lawful  occupation.  In  re- 
fusing to  so  sustain  the  objection  we  said:  "The  only  ques- 
tion before  us  is  whether  having  been  convicted  of  gambling 
he  is  presumed  to  have  been  a  gambler  and  the  presumption 
should  prevail  up  to  the  time  of  filing  the  affidavit,  not- 
withstanding the  testimony  that  he  had  been  engaged  in 
a  lawful  occupation  during  the  three  years  preceding.  The 
law  recognizes  that  men  may  repent  of  their  past  mis- 
conduct and  adopt  a  correct  course  of  life^  and  we  are  not 
inclined  to  say  that  the  lapse  of  six  years  with  proof  that 
he  had  been  engaged  in  lawful  occupations  during  the 
preceding  three  years  was  not  sufficient  to  overcome  the 
inference  to  be  indulged  that  conditions  once  established 
are  presumed  to  continue."  In  the  present  case  some  of 
the  judgments,  of  conviction  offered  in  evidence  were  at 
more  or  less  remote  dates  in  the  past,  but  in  neither  instance 
is  there  any  evidence  of  subsequent  engagement  in  lawful 
business,  and  in  each  and  every  instance  a  conviction  had 
taken  place  upon  a  plea  of  guilty  of  violating  the  law 
relating  to  the  sale  of  intoxioating  liquors  within  less 
than  a  year  prior  to  the  making  of  the  affidavits.  If 
upon  such  showing  without  any  testimony  whatever  upon 
the  part  of  the  party  having  the  burden  to  establish  the 
reputable  character  of  the  solicitors  we  are  to  overrule 
the  objection  raised  by  the  contestants,  we,  by  judicial  pro- 
nouncement, wipe  from  the  statute  the  provision  which  re- 
quires that  the  persons  verifying  the  petitions  shall  be 
reputable  as  effectually  as  if  it  had  been  repealed  by  ex- 
press action  of  the  Legislature.  The  thought  of  the  trial 
court  seems  to  have  been  that  the  words  "reputable  per- 
sons," as  here  used,  are  equivalent  to  "credible  persons," 
and  that  if  such  persons  are  not  impeached  in  some  of  the 
methods  usually  employed  for  that  purpose,  or  if  the  court 
sees  no  reason  to  disbelieve  the  statement  m  the  affidavit. 
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the  purpose  of  the  law  is  satisfied.     But  in  our  judgment 
this  is  an  erroneous  proposition. 

A  petition  signed  by  voters  having  a  specified  qualifi- 
cation and  verified  by  a  person  having  another  specified 
qualification   are   indispensable  conditions   to  the  jurisdic- 
Same-   uris-       ^^^^  ^^  ^^®  board  of  supcrvisors  or  of  the 
fictlTburden     court  upon  appeal  to  consider  or  canvass  such 
of  proof.  petition.    Jurisdictional  facts  will  not  be  pre- 

sumed, and,  where  issue  is  taken  upon  them,  the  burden 
is  upon  the  party  inaugurating  the  proceeding  to  establish 
them.  '  A  person  may  be  credible  as  a  witness  speaking 
under  oath,  and  yet  not  be  "reputable"  within  the  mean- 
ing of  the  law.  The  latter  word  is  not  confined  to  a 
matter  of  reputation,  but  implies  to  some  degree  a  character 
which  is. "worthy  of  good  repute  or  entitled  to  the  esteem 
and  respect  of  good  citizens  generally.  See  Century  Dic- 
tionary; Webster's  New  International  Dictionary;  State 
V.  Chittenden,  127  Wis.  468  (107  N.  W.  500);  Austin 
V.  City,  48  N.  J.  Law,  118  (3  AtL  65);  Lambert  v. 
Stevens,  29  Neb.  283  (45  K  W.  457).  Illustrating  to 
some  extent  the  jurisdictional  requirements  contained  in 
the  statute — the  qualification  of  the  petitioner  and  the 
qualification  of  the  man  who  makes  the  affidavit— is  the 
Austin  case  above  cited.  The  facts  there  involved  were 
as  follows:  In  the  state  of  New  Jersey  an  applicant  for 
a  license  to  sell  intoxicating  liquors  must  be  recommended 
or  indorsed  by  not  less  than  twelve  "reputable  freeholders'^ 
of  the  city.  An  applicant  presented  his  petition  signed 
by  twelve  or  more  persons  each  of  whom  held  title  to  land 
within  the  city,  and  therefore  within  the  letter  of  the  law. 
A  remonstrance  being  interposed,  it  was  discovered  that 
the  petitioners  or  a  large  portion  of  them  had  been  made 
freeholders  by  the  conveyance  of  small  fractions  of  a 
tract  of  comparatively  worthless  land,  and  that  such  con- 
veyance had  been  made  to  and  accepted  by  them  for  the 
express  purpose  of  qualifying,  such  grantees  to  become  sign- 
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era  of  petitions  for  liquor  licenses.  Upon  this  ground,  the 
remonstrators  challenged  the  standing  of  the  petitioners 
as  "reputable  freeholders."  They  also  denied  the  genuine- 
ness of  the  signatures  to  the  petition.  The  objections  being 
overruled  and  license  issued,  the  decision  was  reversed  'on 
certiorari.  The  court,  referring  to  the  objections  raised  to 
the  application,  say:  "If  the  facts  stated  in  the  remon- 
strance are  true,  they  controlled  the  jurisdiction  of  that 
body  (the  city  council),  and  it  was  without  power  to  act  in 
the  granting  of  a  license."  Further  speaking  upon  the 
construction  of  the  statute,  it  is  said:  "There  is  force 
in  the  word  ^reputable,^  used  in  our  statute,  in  its  appli- 
cation to  some  of  the  signers  to  this  petition."  The  court 
then  proceeds  to  state  the  scheme  by  which  these  free- 
holders were  given  title  to  land  to  enable  them  to  act  in 
the  capacity  of  petitioners  for  licenses,  and  adds,  "persons 
who  will  lend  themselves  to  such  a  scheme  are  not  the 
reputable  freeholders  whose  ,  certificate  will  be  received 
by  law  in  any  tribunal  intrusted  with  the  responsible  duty 
of  controlling  the  sale  of  intoxicating  drinks  as  a  satis- 
factory recommendation  of  good  repute  for  honesty  and 
temperance  of  one  who  seeks  a  license."  Bearing  upon 
the  burden  of  proof  in  this  class  of  cases  a  pertinent  pre- 
cedent found  in  Lambert  v.  Stevens,  29  Neb.  283  (45 
N.  W.  457).  Under  the  statute  of  that  state,  the  applicant 
for  license  must  present  a  petition  signed  by  a  majority  of 
the  resident  freeholders.  In  the  cited  case  a  petition  was 
filed,  and  its  granting  was  opposed  by  certain  remonstrating 
citizens.  The  license  was  granted,  and  the  contestants  ap- 
pealed. The  order  below  was  affirmed  because  the  evidence 
had  not  been  preserved,  but  in  stating  the  law  applicable 
to  such  contests  the  court  says:  "The  petition  must  be 
signed  by  the  requisite  number  of  freeholders  in  order  to 
give  the  city  council  jurisdiction  of  the  matter  of  granting 
a  license.  As  this  is  essential  to  jurisdiction,  and  as  it 
can  not  be  presumed  when  a  remonstrance  is  filed  denying 
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that  the  petition  is  signed  by  a  majority  of  the  freeholders^ 
it  then  becomes  the  duty  of  the  applicant  to  establish  that 
fact.  When  the  remonstrance  denies  that  any  specified 
petitioner  is  a  freeholder,  it  is  the  duty  of  the  applicant 
to  furnish  proof  of  the  same.''  To  the  same  effect  is 
Ooodwin  v.  Smith,  72    Ind.  113  (37  Am.  Rep.  144). 

If  the  rule  of  these  cases  is  correct,  and  we  think 
it  can  not  be  doubted,  it  follows  that  when  the  contestants 
in  this  case  took  issue  upon  the  jurisdictional  facts,  in- 
cluding both  the  sufficiency  of  the  signatures  to  the  peti- 
tion and  the  character  of  the  persons  by  whom  it  was  veri- 
fied, the  burden  rested  upon  the  proponents  to  establish  such 
facts  by  at  least  a  prima  facie  showing.  This,  so  far  as 
the  latter  fact  is  concerned,  they  did  not  attempt  to  do. 
Still  further  bearing  upon  the  question  of  character  which 
the  court  may  say  conforms  to  the  statutory  standard,  see 
Whissen  v.  Furth,  73  Ark.  366  (84  S.  ^.  500,  68  L.  R 
A.  161) ;  Bachman  v.  Town,  68  N.  J.  Law,  552  (53  Ail. 
620).  In  the  Whissen  case,  where  the  statute  required  the 
holder  of  a  license  to  be  of  good  moral  character,  the  court 
was  considering  an  application  for  license  by  a  man  who 
had  been  conducting  a  gambling  house  with  the  consent  of 
the  city  authorities  upon  paying  a  monthly  fine  or  license 
fee  for  the  privilege.  He  had  quit  the  business,  and  pro- 
posed thereafter  to  observe  the  law.  Upon  the  question 
whether  this  history  disqualified  him  under  the  law  the 
court  says: 

In  business  affairs  the  evidence  shows  him  to  be  up- 
right and  honorable,  and  socially  he  appears  to  be  pop- 
ular and  highly  esteemed,  and  there  is  nothing  shown 
against  his  private  character.  The  evidence  shows  him 
to  have  been  a  continuous  violator  of  the  criminal  laws  for 
many  years.  That  the  officers  condoned  these  violations 
only  renders  them  violators  of  the  law  also,  and  did  not 
change  the  criminality  of  his  acts  before  the  law,  however 
much  or  little  it  may  have  changed  it  in  public  opinion. 
If  such  a  person  is  entitled  to  a  license  under  the  section 
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quoted,  then  tlie  purpose  of  this  legislation  is  defeated. 
.  .  .  But  counsel  urge  that  the  same  degree  of  moral 
character  is  not  required  of  a  person  to  conduct  a  saloon 
that  is  required  of  a  superintendent  of  a  Sunday  school 
or  a  minister  of  the  gospel,  and  insist  that  the  requirement 
is  fulfilled  if  the  applicant  has  as  good  moral  character 
as  the  other  applicants.  .  •  •  This  argument  will  not 
prevail.  The  law  may  not  expect  the  same  degree  of 
morality  for  a  saloon  keeper  as  a  minister,  but  it  does 
require  of  each  equal  obedience,  to  the  law.  It  is  thor- 
oughly settled  by  authority  that  an  habitual  violator  of 
the  laws,  even  violations  which  are  only  malum  prohibitum, 
instead  of  malum  in  se,  is  not  within  the  meaning  of  the 
statute  requiring  the  applicant  to  be  of  good  moral  char- 
acter. .  .  .  The  mere  fact  that  in  the  past  a  person 
has  offended  the  laws  habitually  will  not  prevent  him  hav- 
ing a  character  within  the  statute  if  the  evidence  shows  a 
real  reformation.  This  fact,  like  all  other  showing  of 
good  character,  must  be  established  by  the  applicant. 

• 

With  reference  to  the  requirement  that  an  applicant 
for  a  license  must  be  a  person  of  good  moral  character, 
the  Indiana  court  has  said  that  "to  be  guilty  of  a  public 
offense  is  an  immorality  within  the  meaning  of  that  word 
as  used  in  law  regulating  and  licensing  the  sale  of  intoxi- 
cating liquors."  Groscop  v.  Rainier,  111  Ind.  361,  (12 
N.  E.  694).  We  do  not  overlook  the  fact  that  the  last 
cited  case  and  some  others  deal  with  statutes  prescribing 
the  qualifications  of  a  dealer  to  receive  a  license,  while  in 
the  case  at  bar  we  have  to  deal  with  the  qualification  of 
the  maker  of  an  afiidavit  which  is  an  essential  to  the  grant- 
ing of  a  consent  under  the  protection  of  which  dealers 
shall  have,  if  not  license,  at  least  the  right  to  engage  in 
the  traffic  without  incurring  a  penalty.  But  the  difference 
in  fact  involves  no  difference  in  principle.  In  each  case 
the  statute  makes  it  an  indispensable  requisite  to  the  grant- 
ing of  the  license  or  consent  that  a  designated  person  con- 
nected with  the  proceedings  therefor  shall  bear  a  good 
character  and  the  necessity  of  complying  therewith  can  not 
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be  dispensed  with  in  either  case.  Indeed,  if  either  require- 
ment is  to  be  held  the  more  imperative,  it  must  be  the 
one  found  in  our  own  statute  for  the  requirement  there  is 
jurisdictional  in  its  nature.  We  are  of  the  opinion,  there- 
fore, that  the  objections  to  the  consideration  of  the  names 
found  upon  the  petitions  circulated  by  the  several  solicitors 
to  whom  we  have  referred  should  have  been  sustained. 

We  think,  also,  that  the  objection  raised  to  some  -of 
the  other  petitions,  especially  the  one  or  more  verified  by 
the  solicitor  Wilford,  should  have  been  sustained.  Counsel 
Samk:  pcti-  ^^^  appellees  concede,  as  indeed  they  must, 
Stion^Sf*^"  *^**  ^^6  ^^^  of  8^1^  solicitor  in  writing  the 
signatures.  namcs.of  othcrs  upon  the  petition  or  chang- 
ing such  names  as  to  make  them  correspond  with  the  poll 
lists  was  a  clear  violation  of  the  law.  Possibly  (though 
we  do  not  so  decide)  if  all  these  unauthorized  signatures 
could  be  pointed  out,  thus  enabling  the  canvassing  board 
to  eliminate  them  from  the  count,  this  defect  might  be 
disregarded,  but,  as  a  witness  upon  the  stand  said  soli- 
citor admits  his  inability  to  say  how  many  of  the  names 
appearing  upon  the  petition  were  written  by  him,  and 
we  think  his  own  showing  should  be  held  to  vitiate  the 
petition  which  he  verified.  In  disposing  of  this  question 
we  call  attention  to  In  re  Veasey,  6  Pennewill  (Del.)  52 
(63  Atl.  801),  a  case  decided  by  the  Delaware  court  In 
that  state  the  statute  requires  that  not  less  than  twelve  free- 
holders sign  the  application  for  a  license,  and  that  each 
signer  must  either  have  read  it  himself  or  have  had  it  read 
to  him.  An  applicant  presented  a  petition  signed  by  thirty- 
five  alleged  freeholders.  It  appeared,  however,  that  six 
of  this  number  had  neither  reati  the  petition,  nor  had  it 
read  to  them,  and  this  fact  was  held  to  constitute  a  fatal 
objection,  although  there  were  admittedly  more  than  twelve 
signatures  remaining  of  persons  duly  qualified.  Whether 
we  should  be  inclined  to  go  to  this  extent  we  need  not  here 
decide,  but  it  illustrates  the  strictness  with  which  nearly 
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all  courts  are  disposed  to  construe  the  conditions  which 
the  law  imposes  upon  the  liquor  traffic  in  the  interest  of 
the  general  public  See,  also,  last  paragraph  of  opinion  in 
Ferguson  v.  Supervisors,  71  Miss.  624  (14  South.  81) ; 
Wilson  V.  nines,  99  Ky.  221  (35  S.  W.  627,  37  S.  W. 
148)  ;  Grant's  Case,  2  Pa.  Co.  Ct.  K.  87 ;  Faulkner's  Case, 
2  Pa.  Co.  Ct  R  86;  Scott  v.  Naache,  144  Iowa,  164; 
CoveH  V.  Munson,  93  Mich.  603  (53  N.  W.  733) ;  Oruhhs 
V.  Griffin  (Miss.)  25, South.  Q6S]  Littleton's  Case,  113 
App.  Div.  471  (99  N.  Y.  Supp.  417) ;  Mason  v.  Batcliffe, 
27  Ind.  App.  290  (60  N.  E.  1099)  ;  Pisar  v.  State,  66 
Neb.  455  (76  N.  W.  869).  While  these  cases  do  not  in- 
volve facts  like  those  presented  in  the  present  case,  they 
are  illustrative!  of  the  tendency  of  courts  to  require  strict 
compliance  with  the  statutory  conditions  upon  the  legalizing 
or  licensing  of  such  business. 

IV.     Concerning   the   identity   of  individual   signers, 
the  record  is  too  obscure  and  confused  to  justify  us  in 
prolonging  this  opinion  for  a  discussion  of  it     It  contains 
6.  Same:  canvass    ^^  schcdulc  or  Statement  of  the  individuals 
?evfew*on*       whosc  uamcs  Were  admitted  to  the  count  or 
appeal.  ^£  thoso  rejected.     The   appellants   seem  to 

have  moved  or  to  have  asked  for  a  specific  statement  by 
the  court  in  this  respect,  but  the  application  was  overruled, 
and,  while  the  point  is  not  argued,  it  would  seem  to  iiave 
been  a  reasonable  and  proper  request.  Without  a  showing 
of  that  nature  this  court  is  unable  to  review  the  proceed- 
ings below  in  respect  to  the  disputed  identity  of  names 
upon  the  petition  with  those  in  the  poll  lists  with  any  degree 
of  certainty  or  satisfaction.  But  the  conclusions  we  have 
already  announced  operate  to  eliminate  from  the  petition 
more  than  sufficient  signatures  to  change  the  result,  and 
require  a  reversal  of  the  judgment  below.  The  case  will, 
therefore,  be  remanded  to  the  district  court,  with  directions 
to  enter  judgment  affirming  the  finding  of  the  board  of 
supervisors. — Reversed  and  Remanded. 
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State  of  Iowa  v.  Frank  Hauoh,  Appellant. 

Criminal  law:    rape:   included  offenses:   instbuction.    Where  the 

1  evidence  was  sufficient  to  support  a  conviction  for  rape,  the  de- 
fendant could  not  complain  that  the  court  permitted  the  jury  to 
consider  the  crime  of  assault  with  intent  to  rape,  if  they  found 
that  rape  had  not  been  committed,  and  in  that  event  authorized 
conviction  for  the  lesser  offense;  which  instruction  the  jury  fol- 
lowed  and  returned  a  verdict  of  assault  with  intent  to  rape. 

Same:     corroborating  evidence.     The  admissions   of   a   defendant 

2  charged  with  rape  that  he  had  had  sexual  intercourse  with  the 
prosecutrix  were  sufficient  corroborating  evidence. 

New  trial:     misconduct  in  argument.    Alleged  misconduct  of  the 

3  prosecuting  attorney  in  argument  in  saying  that  defendant  was 
guilty  beyond  all  reasonable  doubt,  and  that  he  ought  to  be  con- 
victed for  the  protection  of  other  young  girls  in  the  county,  was 
not  reversible  error;  as  it  will  be  presumed  that  the  jury  would 
give  the  remarks  of  counsel  no  weight  as  evidence,  and  that  they 
would  understand  one  object  of  conviction  to  be  the  prevention 
of  similar  crimes. 

Evidence:    exhibits.    The  stained  clothing  worn  by  prosecutrix  at 

4  the  time  of  the  offense  was  admissible  in  evidence,  though  its 
probative  force  was  materially  lessened  by  the  time  at  which  the 
blood  stains  wer^  first  observed. 

Appeal     from     Jasper     District     Court. — ^Hon.     K.     E. 

WiLcocKSON,  Judge. 

Tuesday,  Ootobeb  15,  1912. 

Pboseoxjtion  for  rape.  Defendant  was  found  guilty 
of  an  assault  with  intent  to  commit '  rape,  and  appeals. — 
Affirmed* 

E.  J.  Salmon  and  E.  M.  8.  McLaughlin,  for  appellant. 
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Oeorge  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  the  State. 

MoOlain,  C.  J. — The  defendant,  under  sixteen  years 
of  age,  was  found  guilty  of  the  crime  of  assault  with  in- 
tent to  commit  rape  on  the  prosecuting  witness,  who,  at 
the  time  of  the  alleged  assault,  was  twelve  years  of  age. 

I.  The  contention  for  appellant  is  that  the  verdict  is 
without  support  in  the  evidence,  predicated  upon  the  claim 
that  under  the  record  the  defendant,  if  guilty  in  any 
I.  Criminal  law:  degree,  was  guilty  of  rape,  and,  as  the  jury 
pfenseJl''^"'*^^  fou^d  him  guilty  only  of  an  assault  with 
instruction.  intent  to  commit  rape,  there  w,as  such  in- 
consistency between  the  evidence  and  the  verdict  as  to  re- 
quire a  reversal.  The  court  instructed  the  jury  that  they 
might  consider  whether  the  defendant  was  guilty  of  an 
assault  with  intent  to  commit  rape,  if  they  found  that  rape 
had  not  been  committed,  fully  instructing  as  to  the  in- 
cluded crime.  As  the  evidence  tended  to  show  guilt  of  the 
crime  with  intent  to  commit  rape,  the  verdict  was  not  with- 
out support  in  the  evidence,  nor  was  it  unauthorized  by  the 
instructions.  The  error,  if  any,  committed  in  this  respect 
was  in  so  instructing  the  jury  that  there  might  be  a  convic- 
tion of  an  assault  with  intent  to  commit  rape,  although  the 
evidence  showed  that,  if  any  crime  whatever  was  committed, 
it  amounted  to  the  crime  of  rape,  as  charged.  It  may  be 
that  if  the  court  had  failed  to  instruct  with  reference  to 
an  assault  with  intent  to  commit  rape,  and  the  defendant 
had  been  convicted  of  the  crime  of  rape,  we  would  have 
been  justified  in  saying  that  there  was  no  error  for  the 
reason  the  jury  could  not  under  the  evidence  have  properly 
returned  a  verdict  of  an  assault  with  intent  te  commit 
rape.  But  the  converse  is  not  necessarily  true.  We  have 
never  held  that  it  constitutes  prejudicial  error  to  instruct 
with  reference  to  an  included  crime,  even  though  under 
the  evidence  a  conviction  for  the  crime  charged,  without 
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an  instruction  as  to  the  included  crime,  would  have  been 
sustained,.  It  does  not  lie  in  the  mouth  of  the  defendant 
to  complain  that  he  has  been  convicted  of  a  lower  degree  of 
crime  than  that  which  the  evidence  tends  to  establish.  It 
is  not  to  be  presumed  from  the  fact  that  the  jury  failed  to 
convict  of  rape  that  they  did  convict  of  an  assault  with 
intent  to  commit  rape  without  finding  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  was  guilty 
of  that  crime.  If  the  jury  exercised  undue  leniency  in 
their  finding  as  to  the  degree  of  the  crime  committed,  such 
error  has  resulted  to  defendant's  benefit,  and  he  can  not 
complain.  It  is  enough  to  say  that,  so  far  as  the  general 
sufiiciency  of  the  evidence  is  concerned,  the  verdict  is  not 
without  ample  support 

IL  The  corroboration  required  by  the  statute  to  con- 
nect the  defendant  with  the  commission  of  the  crime  which 
the  prosecutrix  testified  was  committed  upon  her  was  not 

wanting:.    Although  the  defendant  denied  his 

a.  Samb:  , 

corroiwrating     prcseuce  at  the  time  and  place  where,  as  the 

evidence.  , 

prosecutrix  testified,  the  crime  was  com- 
mitted, and  offered  evidence  tending  to  establish  an  alibi, 
counsel  for  defendant  attempted  by  cross-examination  of 
the  prosecutrix  and  her  mother  to  whom  complaint  was 
at  once  made,  to  establish  that  both  of  them  had  prior  to 
the  indictment  spoken  of  the  difficulty  between  the  defend- 
ant and  the  prosecutrix  as  being  in  the  nature  of  a  fight 
rather  than  an  attempt  to  commit  rape,  and  a  witness  for 
the  defense,  at  whose  home  the  defendant  lived,  testified 
that  the  complaint  at  once  made  by  the  father  of  the  pro- 
secutrix to  him  with  reference  to  the  misconduct  of  the 
defendant  related  only  to  a  fight  But  it  is  not  pretended 
that  the  evidence  points  to,  or  suggests,  any  other  ground 
of  complaint  of  misconduct  on  the  part  of  the  defendant 
toward  the  prosecutrix  than  that  which  was  charged  to 
have  constituted  the  crime  of  rape. 

A  witness  for  the  prosecutrix  testified  that  he  had  a 
Vol,  156  Ia,— 41. 
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conversation  with  the  defendant  about  the  trouble  between 
him  and  the  prosecutrix  in  which  the  defendant  admitted 
that  he  tad  sexual  connection  with  the  prosecutrix,  although 
the  time  and  place  was  not  specified.  It  is  true  that  this 
witness  was  somewhat  confused  in  his  testimony  on  cross- 
examination,  but  from  his  testimony  as  a  whole  the  jury 
was  justified  in  believing  that  such  an  admission  was  made 
by  defendant,  and  that  it  related  to  the  occasion  described  by 
the  prosecutrix.  The  deputy  sheriff  also  testified  as  a  witness 
that,  when  he  arrested  the  defendant  under  a  warrant  "with 
reference  to  the  trouble  with"  the  prosecutrix,  defendant, 
on  being  told  what  the  warrant  was  for,  stated  that  "he 
would  not  have  done  it  if  she  had  not  asked  him  to."  Clear- 
ly these  admissions  by  the  defendant  were  sufficient  to 
constitute  the  corroborating  evidence  required  by  statute. 

III.  There  is  complaint  of  misconduct  on  the  part  of  the 
county  attorney  in  saying  to  the  jury  that  the  defendant 
was  guilty  beyond  a  reasonable  doubt,  and  that  he  should 

be  convicted  in  order  "to  protect  the  young 
misconduct 'in    girls  iu  this  couuty."     Thcro  was  no  occa- 

argument.  ,  , 

sion  for  the  county  attorney  to  inform  the 
jury  as  to  his  own  conclusions  with  reference  to  the  guilt 
of  the  defendant,  but  it  certainly  did  not  constitute  a 
ground  for  a  new  trial  if  he  did  so,  nor  if  he  urged  the 
jury  to  prevent  the  commission  of  similar  offenses  by  the 
defendant  or  others  by  finding  the  defendant  guilty.  It 
must  be  presumed  that  the  jury  well  understood  that  the 
conclusions  of  the^county  attorney  were  entitled  to  no  weight 
whatever  in  their  subsequent  deliberations,  and  that  the 
object  of  punishing  the  defendant,  if  they  found  him  to 
be  guilty  of  the  crime  charged,  was  to  prevent,  so  far  as 
practicable,  the  commission  of  similar  crimes. 

IV.  The  drawers  worn  by  the  prosecutrix  at  the 
time  of  the  alleged  commission  of  the  crime  were  received 
in  evidence  over  defendant's  objection,  showing  blood  spots. 
The  circumstances  testified  to  by  the  prosecutrix  and  her 
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mother  as  to  the  time  when  the  blood  spots  were  first  ob- 
4.  EviDEKci:  served  were  such  as  to  materially  weaken  the 

exhibits.  weight  of  the  evidence  in  this  respect,  but 

they  were  not  such  as  to  deprive  it  entirely  of  probative 
force.  Without  discussing  the  details  of  the  evidence,  it  is 
sufficient  to  state  our  conclusion  that  the  exhibit  was  prop- 

« 

erly  received  and  the  court  properly  instructed  the  jury 
with  reference  thereto. 

Other  complaints  are  made  of  the  instructions,,  but 
they  relate  to  objects  which  so  far  as  they  are  not  covered 
by  the  previous  discussion  appear  from  the  record  to  be 
entirely  without  merit. — ^Judgment  is  affirmed. 


y 


EuTH  SuTCLiFFE  and  Feed  Townseito,  Appellants,  v.  J. 

D.  Pence,  Appellee. 

Appeal:    defective  abstract:    amendiient.    An  appeal  will  not  be 

1  dismissed  because  the  original  abstract  was  not  subscribed  by 
appellant's  counsel,  or  because  the  same  was  not  certified,  where 
counsel's  name  appeared  on  the  opening  page  of  the  abstract^  and 
both  omissions  were  cured  by  an  amendment. 

Conveyances:    consideration:   parol  evidence.    While  a  deed  is  the 

2  culmination  of  the  contract  for  the  sale  of  land  it  rarely  con- 
stitutes the  full  agreement;  and  although  a  grantor  can  not  show 
a  total  want  of  consideration  where  one  is  expressed  the  nature 
and  amount  of  the  same  may  be  inquired  into.  So  that  under  a 
deed  expressing  a  stated  consideration,  but  excepting  from  the 
description  the  "railroad  right  of  way,"  it  was  competent  to  show 
that  in  addition  to  the  expressed  consideration  the  grantor  was 
to  have  whatever  might  be  recovered  for  the  right  of  way. 

Money  had  and  received:     recovery.     Where  a  party  by  implied 

3  if  not  express  consent  permits  the  use  of  his  name  in  litigation 
for  the  benefit  of  another,  he  can  not  because  of  such  use  of 
hi»  name  hold  the  money  recovered  to  his  own  use. 

Same:    evidence.    In  this  action  to  recover  money  had  and  received 

4  evidence  that  defendant  had  stated  that  he  would  not  give  plain- 
tiff an  order  for  the  money  but  that  she  might  get  it  if  she  could 
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was  admissible,  over  the  objection  that  it  was  a  conclusion  and 
hearsay. 

Same:  confidential  communications:  review  on  appeal.  An  ob- 
5  jection  to  evidence  because  a  confidential  communication  from 
client  to  attorney  will  not  obtain,  as  against  the  uncontradicted 
testimony  of  the  attorney  that  the  relation  did  not  exist;  and 
if  good  the  objection  will  not  be  considered  on  appeal  unless 
first  raised  in  the  trial  court 

Appeal  from  Monroe  District  Court. — ^Hon.  D.  M.  Aitoke- 

80N,  Judge. 

_—  *  't 

Wednesday,  October  16,  1912. 

Action  at  law  to  recover  a  sum  of  money  alleged  to 
have  been  received  by  the  defendant  for  the  use  of  the 
plaintiff,  Ruth  Sutcliffe.  There  was  a  directed  verdict  for 
the  defendant,  and  plaintiffs  appeal.  The  material  facta 
are  stated  in  the  opinion,— Reversed. 

Dashiell  &  Mason,  for  appellants.  i 

Charles  E.  Miller  and  John  B,  Price,  for  appellee. 

Weaver,  J. — The  record  without  substantial  conflict 
tends  to  show  that  in  the  year  1900  the  plaintiff,  Ruth 
Sutcliffe,  was  the  owner  of  a  tract  of  land  which  she  sold 
and  conveyed  to  the  defendant.  Prior  to  said  sale,  a  rail- 
road company  had  located  and  taken  possession  of  a  right 
of  way  across  said  land,  and  Mrs.  Sutcliffe  had  an  un- 
settled claim  against  said  company  for  damages  on  account 
of  such  appropriation  of  her  property,  and  such  claim 
was  then  in  litigation.  In  negotiating  for  the  land.  Pence 
did  not  wish  to  assume  any  responsibility  for  the  lawsuit, 
and  it  was  orally  agreed  between  said  parties  that  as  a  part 
consideration  for  the  conveyance  Mrs.  Sutcliffe  should 
receive  from  Pence  a  payment  of  $1;800  and  that;  in  addi- 
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*  tion  thereto,  she  should  receive  whatever  might  be  recovered 
in  damages  from  the  railroad  company.  The  deed  delivered 
in  pursuance  of  said  sale  makes  conveyance  of  the  property 
describing  it  by  the  government  survey  "excepting  railroad 
right  of  way."  For  a  period  of  two  years  after  the  con- 
veyance, the  action  against  the  railway  company  was  pros- 
ecuted in  the  name  of  Mrs.  Sutcliffe,  when  the  question 
of  her  right  so  to  do  was  raised  by  the  company,  and  coun- 
sel advised  suing  the  claim  in  the  name  of  Pence  for 
her  benefit  and  dismissing  the  original  action.  This  was 
done.  Pence  did  not  employe  or  undertake  to  pay  counsel, 
nor  was  it  then  understood  by  any  one  that  he  had  any  real 
or  substantial  interest  in  the  claim.  Prior  to  the  bringing 
of  said  action,  counsel  representing  Mrs.  Sutcliffe  inter- 
viewed Pence,  who  disclaimed  any  interest  in  the  litiga- 
tion, and  did  not  wish  to  be  made  liable  for  any  costs  so 
incurred.  He  was  assured  that  he  would  be  protected 
against  any  such  liability,  and  that  Mrs.  Sutcliffe  would 
take  care  of  the  question  of  costs.  He  did  not  forbid  the 
use  of  his  name,  and  thereupon  the  attorneys,  with  his 
knowledge  and  Under  the  employment  of  Mrs*  Sutcliffe, 
brought  the  suit,  and  prosecuted  it  to  a  successful  conclu- 
sion. '  The  amount  of  the  judgment  was  paid  into  the 
hands  of  Fred  Townsend,  one  of  the  attorneys  prosecuting 
the  action,  and  for  his  own  protection  he  asked  Pence  to 
give  him  an  order,  directing  its  payment  to  Mrs.  Sutcliffe. 
This  Pence  refused  to  do,  saying,  in  substance,  that  he 
**never  agreed  to  help  her  get  the  money,"  and  that,  if  she 
would  give  him  a  share  of  it,  he  would  consent  to  its  being 
turned 'over  to  her.  On  another  occasion,  in  response  to 
her  personal  demand,  he  said:  "No;  I  won't  give  you  an 
order.  It  is  yours,  and,  if  you  can  get  it,  all  right,  but  I 
will  give  you  no  order."  To  another  witness  he  re- 
peated in  substance  the  same  statement.  Townsend  as 
custodian  of  the  money  was  made  a  party  to  the  case,  but 
has  no  interest  in  the  controversy  other  than  to  settle  the 
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question  of  the  rightful  ownership  of  the  fund  as  between 
Pence  and  Mrs.  Sutcliffe. 

At  the  close  of  the  testimony  defendant  moved  for  a 
directed  verdict  in  his  favor  on  the  grounds:  (1)  The  entire 
failure  of  plaintiff  to  show  any  right  of  recovery.  (2) 
That  the  testimony  offered,  by  plaintiff  is  incompetent  be- 
cause it  seeks  by  parol  evidence  to  vary  the  terms  of  a 
written  contract.  (3)  That  the  testimony  is  incompetent 
because  it  seeks  to  contradict  the  terms  of  the  deed^  and  it 
is  in  contravention  of  the  statute  of  frauds.  This  motion 
was  sustained,  and  judgment  entered  against  plaintiff  for 
costs.  It  is  from  this  ruling  and  judgment  that  the  appeal 
has  been  taken. 

I.  Appellee  has  moved  to  dismiss  this  appeal  because 
the  original  abstract  of  record  was  not  subscribed  by  ap- 
pellant's counsel.  Their  names  did  appear  on  the  opening 
I.  Appeal:  P*^®  ^^  ^^®  abstract,  and  this  was  sufficient 

Jbsfracif  Alston  V.  Alstou,  114  Iowa,  29.     The  omis- 

amendmcnt  gj^^  ^^^  ^^^^  curcd  by  an  amcudement.  Ob- 
jection is  also  made  that  the  abstract  is  apt  certified.  This 
was  also  corrected  by  an  amendment.  The  motion  is  withr 
out  merit,  and  is  therefore  denied. 

II.  In  support  of  the  judgment  below  appellee  con- 
tends that  plaintiff's  claim  for  a  recovery  is  based 
upon  an  alleged  exception  or  reservation  which  she 
seek  to  ingraft  upon  the  written  deed  by  parol  testi- 
mony in  contravention  of  the  statute  of  frauds,  as  well  as 
in  violation  of  the  rule  that  a  written  contract  can  not  be 
so  altered  or  varied.  The  contention  is  not  justified  by 
the  record.  The  claim  she  makes  in  no  manner  changes 
or  modifies  the  effect  of  her  deed  to  the  defendant  If 
in  the  end  she  be  found  entitled  to  recover,  defendant's 
right  and  title  to  the  land  described  in  the  deed  will  not 
be  diminished  in  the  slightest  degree.  Nothing  is  reserved 
from  the  conveyance,  and  nothing  is  excepted  from  its 
operation  save  the  right  of  way  therein  specifically  men- 
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tioned.  True,  plaintiff  by  an  apparent  misapprehension 
of  the  exact  meaning  of  the  terms  employed  speaks  of 
"reserving''  her  claim  for  damages,  but,  considering  her 
testimony  as  well  as  that  of  others,  it  is  perfectly  clear 
that  her  claim,  stated  in  terms  of  legal  exactness,  goes 
solely  to  the  consideration  she  received  or  was  to  receive  for 
the  conveyance  of  her  land.  It  is  said  that  no  such  claim 
is  pleaded,  and  that  the  amendment  to  the  petition  filed 
after  the  directed  verdict  was  too  late.  Whether  the 
amendment  was  in  time  we  need  not  decide,  for  we  do  not 
think  any  amendment  was  required  to  entitle  plaintiff  to 
recover.  The  allegation  is  made  in  the  original  petition 
that  plaintiff's  right  to  prosecute  this  action  for  the  re- 
covery of  this  sum  of  money  was  "a  part  of  the  considera- 
tion" for  the  conveyance.  The  net  effect  of  her  claim,  both 
before  and  after  her  amendment  was  filed,  was  that  she 
sold  and  conveyed  tlie  land  to  defendant,  and,  in  considera- 
tion thereof,  was  to  receive  from  him  the  sum  of  $1,800, 
and  to  have  and  receive  whatever  sum  she  might  succeed 
in  recovering  from  the  railroad  company.  This  being  our 
interpretation  of  the  issue  between  the  parties,  we  need  take 
no  time  to  review  the  authorities  which  counsel  for  appel- 
lee have  very  industriously  collected  for  our  consideration 
upon  the  effect  and  validity  or  invalidity  of  parol  -reserva- 
tions from  deeds  of  conveyance. 

We  have  then  upon  this  branch  of  the  case  to  consider 
whether  the  deed  is  a  written  contract  which  excludes  plain- 
tiff from  showing  by  parol  proof  the  agreement  by  which 

CoHVEYAHCEs-  ^^^  ^^^  ^^  rccclve  the  proceeds  of  the  claim 
consideration:  againgt  the  railroad  company.  This  objec- 
evidcnce.  ^^^^  ^^^  ^^^  -^  Sustained.     While  the  deed 

is  the  culmination  of  the  contract  for  the  sale  of  the  land, 
it  very  rarely,  as  we  all  know,  contains  or  constitutes  the 
contract  itself.  Puttman  v.  Haltey,  24  Iowa,  425;  Trayer 
V.  Beeder,  45  Iowa,  272;  Oreedy  v.  McOee,  55  Iowa,  759. 
Ordinarily  the  grantor  will  not  be  permitted  to  show  that 
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there  was  no  consideration  if  the  deed  expresses  one,  but 
upon  any  proper  issue  it  is  competent  for  either  party 
to  prove  the  real  nature  and  amount  of  such  conaidera- 
tion  although  it  differs  to  some  extent  from  that  expressed. 
Maxwell  v.  McCall,  145  Iowa,  687;  Oardner  v.  Lightfooi, 
71  Iowa,  577 ;  Doolittle  v.  Murray,  134  Iowa,  547 ;  Lewis  v. 
Day,  53  Iowa,  575 ;  Dicken  v.  Morgan,  54  Iowa,  684.  It  is 
therefore  competent  for  plaintiff  to  prove  that,  while  the  deed 
expressed  a  consideration  of  $1,800  (which  was  in  fact  all 
that  defendant  undertook  to  become  personally  responsible 
for),  it  was  still  further  agreed  that  she  should  be  entitled 
to  receive  payment  of  whatever  sum  should  thereafter  be 
derived  from  the  claim  against  the  railway  company.  The 
plaintiff  did  show  without  dispute,  as  we  have  already 
noted,  that  the  oral  agreement  by  which  she  was  to  receive 
this  money  if  collected  was  a  part  of  the  consideration 
upon  which  she  parted  with  the  property. 

The  use  of  defendant's  name  in  the  litigation  for 
MoHBY  BAD  ^®^  benefit  was  with  his  implied  if  liot  his 
iraivED:  express    consent,    and    his    belated    claim   to 

recovery.  j^^j^  ^^^  moucy  for  his  owu  use  has  as  little 

foundation  in  law  as  in  morals. 

A  witness  for  plaintiff  having  testified  that  in  con- 
versation with  defendant  the  latter  said  he  would  not  give 
Mrs.  Sutcliffe  an  order  fo^  the  money  but  that  she  might 
4.  Sams:  8^*  ^^  ^^  ^^^  could,  the  court  struck  out  the 

evidence.  testimony  as  being  only  conclusion  and  hear- 

say. The  testimony  had  but  slight  bearing  on  the  con- 
troversy, though  we  think  it  admissible.  Certainly  it  was 
not  open  to  the  objection  made  to  it.  Other  rulings  upon 
testimony  are  covered  by  what  we  have  already  said  in  dis- 
cussing the  grounds  upon  which  the  verdict  was  directed. 
Counsel  for  appellee  have  favored  us  with  a  discussion 
of  the  law  of  easements  as  affected  by  conveyances  of  land, 
but,  for  reasons  already  stated,'  we  think  the  subject  is  in 
no  manner  involved  in  the  issues  presented  for  triaL 
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We  are  also  reminded  of  the  statute  which  prohibits 
an  attorney  at  law  from  disclosing  communications  received 
from  a  client     This  point  we  assume  is  directed  to  the 

testimony   of   the   attorneys   who    conducted 

Km  Sams* 

confidential       the   litigation,    and   obtained    the    judgment 

conununica«  o  ^  m       %^ 

on"»  "^^L*^     against  the  railroad  company.     No  objection 

of  that  kind  was  raised  upon  the  trial  below. 
But,  even  if  made^  it  would  have  been  without  merit.  The 
witnesses  both  declared  that  defendant  was  not  their  client, 
that  he  never  employed  or  consulted  them  in  the  case,  and 
that  his  relation  thereto  was  nominal  only.  This  statement 
is  not  denied  in  testimony,  and  we  must  accept  it  as  true. 
It  is  imnecessary  to  prolong  this  opinion.  For  reasons 
we  have  already  explained,  the  plaintiff  upon  the  record 
made  was  clearly  entitled  to  recover  the  fund  in  contro- 
versy, and  the  court  erred  in  giving  it  to  the  defendant 
The  judgment  appealed  from  is  reversed,  and  cause  re- 
manded for  further  proceedings  in  harmony  with  this 
opinion. — Reversed. 


LiNGEinB'ELTEB  Bbothebs  and  Othebs,  Appellants  v. 
Geobge  W.  Bowman  and  Sabah  A.  Bowman,  and 
Geobge  W.  Bowman  and  Sabah  A.  Bowman  v.  Lin- 
OENFELTEB  Bbothebs  and  Othebs,  Appellants. 

Suretyship:    husband  and  wife.    By  joining  with  her  husband  in  a 

1  mortgage  of  the  homestead  as  additional  security  for  notes  of 
the  husband  signed  by  the  wife  simply  as  surety,  and  from 
which  she  derived  no  benefit,  she  stands  merely  in  the  position 
of  surety  and  is  entitled  to  protection  as  such. 

Same:    fraud  of  PRiNaPAL.    One  dealing  with  a  surety  must  exer- 

2  cise  the  utmost  good  faith  at  every  step  of  the  transaction; 
he  can  do  nothing  to  deceive  or  mislead  the  surety  without 
vitiating  the  agreement.  In  this  case  the  creditor  induced  the 
wife  to  mortgage  their  homestead  as  additional  security  for  the 
husband's  debt  by  false  representations  knowingly  made,  that  the 
property  already  mortgaged  to  secure  the  debt  was  ample  secur- 
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tty,  and  that  the  homestead  would  not  be  called  upon  to  bear 
any  part  of  the  burden.  Held,  that  the  transaction  was  void 
for  fraud. 

'Attorney  and  client:    AUTHORnv  of  ATnmNEy:    ratification.    An 

3  attorney  has  statutory  authority  to  bind  his  client  in  respect  to 
any  proceeding  within  the  scope  of  his  proper  duties  and  powers; 
but  this  does  not  authorize  him,  under  a  mere  general  employ- 
ment to  bring  and  prosecute  an  action,  to  enter  into  a  stipula- 
tion of  settlement  of  all  matters  involved  in  the  suit  and  to 
dismiss  the  same,  thus  deprivng  his  client  of  a  just  cause  of 
action;  this  can  only  be  done  by  special  authority.  And  there 
could  be  no  ratification  of  the  attorney's  act  by  the  client  with- 
out a  knowledge  of  the  terms  and  effect  of  the  stipulation. 

« 

Mortgages:     satisfaction  and  discharge.     Where  a  mortgage  was 

4  given  as  additional  security  to  a  bank  from  which  the  mort- 
gagee had  borrowed   money   for  the  benefit  of   the  mortgagor, 

,  and  not  as  additional  security  to  the  mortgagee,   it  was  of  no 

validity  in  the  hands  of  the  mortgagee  after  he  had  paid  the 
debt  to  the  bank  and  the  notes  held  by  it  were  returned  to  him. 

Appeal  from   Clarke   District    Court. — ^How.    Thomas   L. 

Maxwell,  Judge. 

Wednesday,  Octobee  16,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 

H,  B.  Vasey,  and  BlaJce  &  Blake,  for  appellants. 

0.  M.  Slaymaker,  and  Y.  R.  McOinnis,  for  appellees. 

Sheewin,  J. — George  W.  Bowman  and  Sarah  A.  Bow- 
man are  husband  and  wife,  who  were  living  at  the  time  of 
the  transaction  involved  herein  in  Clarke  county.  George 
W.  Bowman  became  interested  in  a  stock  of  goods  in 
Indianola,  upon  which  he  gave  a  chattel  mortgage  for 
$5,700  to  one  Cottingham.  He  afterwards  traded  this 
I  stock  of  goods  to  Lingenfelter  Bros.,  of  Collins,  Iowa,  for 

I  a  business  property  located  there,  which  will  be  hereinafter 
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designated  as  the  "Collins  property."  It  was  the  agree- 
ment that  the  stock  of  merchandise  should  be  delivered  to 
Lingenfelter  Bros.,  free  of  incumbrance,  and,  to  effect  such 
agreement  the  Lingenfelter  Bros.,  borrowed  $5,700  of  the 
Capital  City  State  Bank  of  Des  Moines,  giving  their  note 
therefor,  and  the  money  so  borrowed  was  used  to  pay  off 
the  Cottingham  claim  against  the  stock  of  goods.  George 
W.  Bowman  then  gave  Lingenfelter  Bros,  his  notes  and 
a  mortgage  on  the  Collins  property  that  he  had  received 
for  the  stock  of  merchandise  for  $6,400;  this  amount 
including  the  $5,700  paid  by  Lingenfelter  Bros,  to  Cotting- 
ham, and,  in  addition  thereto,  $700  on  account  of  sales  that 
had  been  made  from  the  stock  while  Bowman  was  in  posses- 
sion thereof.  Sarah  A.  Bowman  signed  those  notes  as 
surety  for  her  husband  at  the  request  of  the  Lingenfelters, 
Some  time  after  these  notes  were  given  and  before  their 
maturity.  Bowman  was  informd  that  they  were  held  by 
the  Capital  City  State  Bank  of  Des  Moines,  and  in  Janu- 
ary, 1906,  one  of  the  Lingenfelters  called  on  the  Bowmans 
at  their  home  in  Osceola,  and  represented  to  them  that  the 
bank  wanted  more  security  for  the  notes,  and  asked  that 
the  Bowmans  give  a  mortgage  on  their  homestead  as  such 
additional   security.     The  Bowmans   finally  executed   and 

I  delivered  to  Lingenfelter  such  a  mortgage,  upon  the  repre- 

sentations and  under  the  conditions  we  shall  hereinafter 
more  fully  notice.  After  this  Bowman  conveyed  the  Collins 
property  to  one  Fowler,  who  took  it  subject  to  the  mortgage 
thereon  to  the  Lingenfelters,  and  still  later  the  Bowmans, 
fearing  that  they  would  lose  their  homestead,  began  an 
action  in  equity  in  Clarke  county  for  the  cancellatibn  of 
the  mortgage  thereon.  This  suit  was  dismissed  without 
trial  upon  a  stipulation,  which  will  receive  further  attention 
as  we  proceed.  Thereafter  the  Lingenfelter  Bros,  and  tho 
Capital  City  State  Bank,  as  plaintiffs,  foreclosed  the  mort- 
gage on  the  Collins  property,  taking  a*  judgment  on  the 

^  notes   for   the   amount   due   thereon.      In   due   time    this 
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property  was  sold  under  foreclosure  and  was  bid  in  by  the 
Lingenfelter  Bros,  for  $4^000.  No  redemption  from  said 
sale  was  made  by  Fowler,  and  Lingenfelter  Bros.  Acquired 
title  thereto  by  sheriflF's  deed,  and  now  bave  the  property. 
After  this  foreclosure  and  sale  thereunder,  the  Lingenf elters 
began  an  action  in  Clarke  county  for  the  foreclosure  of 
the  mortgage  on  the  Bowman  homestead.  This  action  was 
defended  on  the  groimd  that  the  mortgage  thereon  was  pro- 
cured by  fraud,  and  about  the  same  time  the  Bowmans 
brought  an  action  in. equity  for  the  cancellation  of  the 
stipulation  of  settlement  in  the  case  of  the  Bowmans  against 
the  Lingenfelters  and  the  Capital  City  State  Bank,  to  which 
we  have  heretofore  referred,  on  the  ground  that  it  was  pro- 
cured by  fraud  and  misrepresentation.  These  two  later 
cases  were  consolidated  and  tried  as  one,  and  there  was  a 
decree  adjudging  that  the  mortgage  on  the  homestead  of  the 
Bowmans  was  procured  by  fraud  and  cancelling  the  same, 
and  further  adjudging  that  the  stipulation  of  settlement 
in  the  case  of  the  Bowmans  against  the  Lingenfelters  and 
the  Capital  City  State  Bank  be  canceled.  The  Lingen- 
felters appeal  The  Capital  City  State  Bank  had  been 
eliminated  from  the  litigation  by  voluntary  dismissal  before 
judgment.  Sarah  A.  Bowman  was  not  a  party  to  any  of 
the  transactions  culminating  in  the  execution  of  the  notes 
to  the  Lingenfelter  Bros.,  and  she  was  a  surety  only  on 
said  notes. 

When  she  executed  the  mortgage  on  the  homestead  in 
Osceola,  she  simply  pledged  her  interest  therein  as  addi- 
tional security  to  the  bank  for  the  notes  that  her  husband 

had  given  to  Lingenfelter  Bros,  and  which 
husband  '  they  had  deposited  with  the  bank  as  col- 
lateral security  for  their  loan.  Mrs.  Bow- 
man was  therefore  a  surety  merely,  and  she  is  entitled  to 
the  protection  of  a  surety,  because  she  derived  no  advantage 
from  any  of  the  transactions. 

Where  a  creditor  is  about  to  accept  security  from  a 
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■ 

Buretjy  it  is  his  legal  duty  to  ^^inform  the  surety  of  facts 
within  his  knowledge  which  would  have  the  effect  to  in- 
crease the  risks  of  flie  undertaking  of  the 
finrod  of  surety.     .     .     .     The    law    imposes    on    the 

creditor  the  duty  of  dealing  with  the  surety 
at  every  step  of  the  transaction  with  the  utmost  good  faith. 
If  the  surety  applies  to  him,  hefore  entering  into  the  con- 
tract, for  information  touching  any  matter  materially  affect- 
ing the  risk  of  the  undertaking,  he  is  hound,  if  he  assumes 
to  answer  the  inquiry  at  all,  to  give  full  information  as  to 
every  fact  within  his  knowledge;  and  he  can  do  nothing 
to  deceive  or  mislead  the  surety  without  vitiating  the  agree- 
ment" Bank  of  Monroe  v.  Anderson  Bros,  et  ah,  65  Iowa, 
692;  Barnes  v.  Savings  Bank,  149  Iowa,  367.  Here  it  is 
clearly  shown  that  Mrs.  Bowman  .at  first  refused  to  execute 
the  mortgage  on  the  homestead,  and  that  she  was  only  in- 
duced to  do  so  finally  by  the  representations  of  Lingenfelter 
that  the  Collins  property  was  worth  much  more  than  the 
debt  sought  to  be  further  secured,  and  by  his  promise  that 
they  would  see  to  it  that  the  Collins  property  brought  the 
amount  of  the  debt  and  more,  and  that  the  homestead  would 
not  be  called  upon  to  bear  any  part  of  the  burden.  The 
representations  as  to  the  value  of  this  property  were  false 
and  known  to  be  so  at  the  time  they  were  made.  They  had 
occupied  this  property  for  years  and  were  then  occupying 
it  and  knew  its  value,  and  this  value  they  fixed  at  $4,000 
when  they  purchase^  it  at  foreclosure  sale,  although  they 
had  represented  to  Mrs.  Bowman  that  it  was  worth  from 
$8,000  to  $12,000.  It  will  not  do  to  say  that  such  repre- 
sentations .  were  the  expressions  of  opinion  only,  and  not 
binding  on  the  Lingenfelters.  The  question  of  the  value 
of  the  Collins  property  was  very  material  to  Mrs.  Bowman, 
and,  without  these  assurances  of  its  value  for  the  purpose 
of  paying  the  debt  for  which  it  was  security,  she  would  not 
have  pledged  her  homestead  right  for  the  purpose  of  satis- 
fying the  bank.     She  had  a  right  to  rely  upon  the  repre- 
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sentations,  asd  it  was  the  duty  of  the  Lingenfelters,  under 
the  circumstances,  to  tell  her  the  truth  about  the  value  of 
the  property.  We  think  the  court  rightly  found  that  the 
mortgage  in  question  was  obtained  by  fraud  and  false 
representations. 

The  stipulation  in  the  former  suit,  to  which  we  have 
heretofore  referred,  provided  that  the  Capital  City  State 
Bank  should  foreclose  the  mortgage  on  the  Collins  property 

and   exhaust   said   property  before   claiming 

3.   ATTOKMKY     and  1   •  jt  11  1 

client:  anything   from    the    homestead    property    in 

rEtScatwn        Osccola,  and  that  it  would  "only  look  to  the 

Osceola  property  for  any  deficiency  arising 
from  the  foreclosure  or  sale  of  said  Collins  property." 
And,  after  other  agreements  not  of  moment  here,  the  stipu- 
lation concluded  as  follows:  "This  stipulation  is  a  settle- 
ment of  all  matters  involved  in  the  petition  and  the  several 
counts  and  amendments  thereto;  and  said  petition  is  dis- 
missed in  accordance  with  this  stipulation,  at  the  costs  of 
plaintiff."  The  suit  in  which  this  stipulation  was  filed 
was  the  one  brought  by  the  Bowmans  to  set  aside  and 
cancel  the  mortgage  on  the  Osceola  homestead  property  on 
the  ground  that  it  was  obtained  by  fraud.  The  attorney, 
who  represented  the  Bowmans  at  that  time,  testified  in  this 
case  that  he  was  induced  to  enter  into  such  stipulation  by 
the  representations  of  the  Lingenfelters  that  the  Collins 
property  was  ample  to  pay  the  mortgage  given  thereon  by 
Bowman,  and  in  the  belief  that  no  claim  would  ever  be 
made  against  the  homestead  property  for  a  deficiency.  It 
is  further  conclusively  shown  that  the  stipulation  was  hur- 
riedly prepared  and  signed  by  him  for  the  Bowmans,  and 
that  it  was  so  signed  without  consultation  with  either  of 
them  and  without  specific  authority  to  make  the  same. 

While  section  319,  subd.  2,  of  the  Code,  gives  an 
attorney  power  "to  bind  his  client  to  any  agreement,  in 
respect  to  any  proceeding  within  the  scope  of  his  proper 
duties  and  powers/'  we  are  of  the  opinion  that  this  stipula- 
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tion  went  so  far  beyond  the  proper  duty  and  power  of  the 
attorney  in  the  case  then  pending  as  to  render  it  without 
authority.  If  the  stipulation  is  to  be  given  the  broad  effect 
claimed  for  it  by  the  appellants,  it  entirely  deprived  the 
Bowmans  of  a  just  cause  of  action  against  the  Lingenfel- 
ters  at  least,  and,  if  that  be  true,  the  attorney  had  no 
authority  to  enter  into  it  by  virtue  of  his  general  employ- 
ment *to  bring  and  prosecute  the  suit,  and  it  is  conclusively 
shown  that  he  had  no  special  authority  in  the  matter.  The 
transaction  falls  squarely  within  the  rule  announced  in 
the  following  cases:  Ohlquest  v.  Farwell,  71  Iowa,  233; 
Rhutasel  v.  Rule,  97  Iowa,  20;  Bigler  v.  Toy,  68  Iowa, 
687;  Drain  v.  Dogget,  41  Iowa,  682;  Kibner  v.  Oallaher, 
112  Iowa,  683.  Appellants  say,  however,  that,  even  if  the 
stipulation  was  made  without  authority,  it  was  afterwards 
ratified  by  the  Bowmans,  and  hence  is  still  effective.  But 
the  Bowmans  never  had  any  such  knowledge  of  the  terms 
and  effect  of  the  language  used  in  the  stipulation  as  would 
amount  to  a  ratification. 

Another  reason  why  the  appellants  should  not  prevail 
in  either  of  these  consolidated  actions  is  because  the  mort- 
gage on  the  homestead  was  given  for  the  additional  security 
of  the   Capital   City   State   Bank,    and  not   as   additional 
Mortgages-        *^  ^^®  appellants.     Appellants  procured  the 
jatwfaction        mortgage  on  that  express  representation,  and 
discharge.  when  the  appellants  paid  their  indebtedness 

to  the  bank  and  the  Bowman  notes  were  returned  to  the 
appellants,  as  they  were  before  this  foreclosure  was  begun, 
the  mortgage  on  the  homestead  had  performed  its  full  func- 
tion, and  was  thereafter,  of  no  effect  so  far  as  appellants 
were  concerned.  Appellants  obtained  a  stock  of  merchan- 
dise free  and  clear  of  incumbrance,  worth  $9,000,  and  the 
Collins  property,  which  they  represented  as  worth  at  least 
$8,000,  and  which  they  now  have  for  $6,700,  the  amount 
they  borrowed  of  the  bank  to  pay  off  the  Cottingham 
mortgage.    The  appellees  have  nothing  left  but  their  home- 
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• 
stead,  and  we  think  the  trial  court  correctly  held  that  the 

equities  were  with  the  appellees.    Its  judgment  is  therefore 

affirmed. 

Appellees   made   the   point   that   the   record    had   not 

been  so  preserved  as  to  enable  us  to  dispose  of  the  case  on 

the  merits,  but  we  have  preferred  to  do  so  in  view  of  the 

dispute  over  the  certification. — Affirmed. 


Habby  Wilson    v.   S.  M.   Thurlow  and  W.   A.  Eddy, 

Appellants. 

Malicious  prosecution:     probable  cause:    evidence.     Before  com- 

1  mencing  a  criminal  prosecution  the  complainant  must  use  ordi- 
narily reasonable  and  prudent  means  to  ascertain  the  facts  upon 
which  the  prosecution  is  based;  and  the  question  of  probable 
cause  is   for  the  jury  except  where  the  evidence  is  such  that 

all  reasonable  minds  must  reach  the  same  conclusion  therefrom. 

• 

Same:    advice  of  counsel  as  a  defense.    The  advice  of  an  attorney 

2  to  constitute  a  defense  to  an  action  for  malicious  prosecution 
must  be  based  upon  a  full  and  fair  statement  of  all  the  facts 
within  the  defendant's  knowledge,  and  the  advice  must  have  been 
acted  upon  in  good  faith  and  with  a  belief  that  there  was  good 
cause  for  the  prosecution;  and  these  are  generally  questions  for 
the  jury. 

Same:    conspiracy.    Evidence  that  several  persons  were  jointly  in- 

3  strumental  in  filing  a  crimnal  information  thus  causing  a  prose- 
cution, and  of  their  participation  therein,  will  justify  a  finding 
of  a  conspiracy  to  prosecute  the  plaintiff. 

Same:     malice.     Malice  may  be  inferred   from  want   of  probable 

4  cause ;  and  such  inference  alone  will  support  a  fin^jng  of  malice. 

Same:     probable  cause:    malice:    instructions.     Where  the  court 

5  instructed  that  plaintiff  must  show  that  he  was  prosecuted  sub- 
stantially as  alleged  in  the  petition,  that  the  prosecution  was 
malicious  and  without  probable  cause  and  he  must  so  prove,  an 
instruction  that  defendants  admitted  that  plaintiff  was  prosecuted 
substantially  as  alleged,  was  not  objectionable  as  leading  the 
jury  to  think  that  probable  cause  and  malice  were  admitted. 

Same:    conspiracy:  evidence.    Evidence  that  defendants  agreed  that 
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6  one  of  them  should  file  an  information  causing  the  arrest  of 
plaintiff,  and  that  they  should  jointly  assist  in  the  prosecution, 
justified  a  finding  that  they  both  instigated  or  procured  the 
prosecution,  and  rendered  both  liable  for  malicious  prosecution. 

Same:    damages:    instruction.    Where  the  plaintiff  asked  as  part 

7  of  his  damages  a  certain  sum  for  attorney's  fees,  and  the  evi- 
dence showed  that  he  had  paid  or  agreed  to  pay  a  less  sum,  and 
there  was  no  showing  that  the  jury  allowed  more  on  this  item 
than  the  evidence  warranted,  the  instruction  that  they  might  allow 
such  attorney's  fees  as  were  proven,  not  in  excess  of  the  amount 
claimed,  was  proper. 

Appeal  from    Clarke   District    Court. — ^Hon.    Thomas   L. 

Maxwell^  Judge. 

Thuksday,  October  17,  1913. 

AoTiON  to  recover  damages  for  a  malicious  prosecution 
and  conspiracy.  Trial  to  a  jury,  and  verdict  and  judgment 
for  the  plaintifF.     The  defendants  appeal. — Affirmed. 

Jos.  H.  Jamison,  Touet  &  HedricTe,  and  Lloyd 
Thurston,  for  appellants. 

F.  12.  McOinnis,  and  0.  M.  SlaymaJcer,  for  appellee. 

Sherwin,  J. — The  plaintiff  is  a  young  colored  man, 
who  is  married  and  a  resident  of  Clarke  county.  The 
defendant  Eddy  filed  an  information  before  a  justice  of 
the  peace  charging  the  plaintiff  with  an  indecent  exposure 
of  his  person.  The  plaintiff  waived  an  examination  before 
the  justice,  and  gave  a  bond  to  await  the  action  of  the 
grand  jury  of  the  county.  The  charge  was  duly  presented 
to  the  grand  jury,  but  no  indictment  was  returned,  and  the 
plaintiff  was  therefore  discharged.  This  suit  was  after- 
wards brought  by  him  to  recover  damages  against  both 
Eddy,  who  signed  and  filed  the  information,  and  Thurlow, 

who,  it  is  alleged,  conspired  with  Eddy  to  prosecute  the 
Vol.  is6  Ia.— 42. 
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plaintiff  and  to  injure  and  wrong  him.  There  was  abso- 
lutely no  truth  in  the  charge  made  against  this  plaintiff. 

I.  The  appellants  claim  that  there  was  no  evidence  be- 
fore the  jury  to  \show  want  of  probable  cause,  and  because 
thereof  thai  the  court  should  have  sustained  their  motion 
I.  Malicious         ^^'  *  directed  verdict*   Information  had  come 

"?teb?c"2Sic:  to  Eddy  and  Thurlow  that  some  colored  man 
evi  cncc.  j^^j     shortly     before     made      an      indecent 

exposure  of  his  person  to  some  little  school  girls  while 
the  man  was  passing  along  the  highway.  This  plaintiff 
had  been  drawing  com  over  that  road,  and  practically  on 
the  strength  of  such  fact  he  was  charged  with  the  crime, 
and  this  without  any  material  investigation  to  determine 
whether  he  was  the  man  who  had  made  such  exposure. 
Before  commencing  a  criminal  prosecution,  the  accusmg 
person  must  use  the  means  which  an  ordinarily  reasonable 
and  prudent  man  would  exercise  to  learn  the  facts  (Flackler 
v.  Novak,  94  Iowa,  634;  Walker  v.  Camp,  63  Iowa,  630, 
and,  except  where  the  evidence  is  so  clear  and  undisputed 
that  all  reasonable  minds  must  reach  the  same  conclusion 
therefrom,  the  question  whether  there  was  or  was  not 
probable  cause  must  be  determined  by  the  jury  (Krehbiel 
V.  Hinkle,  142  Iowa,  677).  There  was  evidence -in  this 
case  from  which  the  jury  might  have  concluded  that  the 
defendants  did  not  exercise  the  degree  of  care  required 
by  the  law,  and  that  the  charge  teas  recklessly  made. 

II.  It  is  further  contended  by  appellants  that  the 
judgment  should  not  be  allowed  to  stand,  because  the  record 
shows  that  they  laid   all  of  the  facts  before  the  county 

Same-  attomcy  before  filing  information,  and  then 

counsel **as  a      acted  ou  his  advicc.     Whether  defendant  in 
defense.  g^^  £^j^j^  ActeA  ou  the  advico  of  the  county 

attorney  is  generally  a  question  for  the  jury.  White  v. 
Textbook  Co.,  144  Iowa,  92.  Advice  of  an  attorney  to 
constitute  a  good  defense  must  be  based  on  a  full  and  fair 
statement  of  the  facts  within  defendant's  knowledge,   and 
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the  advice  must  have  been  acted  on  in  good  faith  and  with 
the  belief  that  there  was  good  cause  for  the  prosecution, 
and  whether  or  not  these  things  were  done  is  a  jury  ques- 
tion. While  V.  Textbook  Co.,  supra;  Center  v.  Spring,  2 
Iowa,  393;  Acton  v.  Coffman,  74  Iowa,  17. 

III.  There  was  evidence  justifying  the  finding  that 
there  was  a  conspiracy  between  the  defendants  to  prosecute 
the  plaintiff.    They  acted  in  concert ;  both  being  instrumen- 

3.  Sami:  ^1    ^^   filing    the   information    and  ^causing 
coMpiracy.        ^j^^    prosccutiou.      All    pcrsous    participating 

in  such  prosecution  are  liable.  Oreen  v.  Cochran,  43  Iowa, 
544. 

IV.  There  was  sufiicient  evidence  of  malice  to  take 
the  question  to  the  jury.  Malice  may  be  inferred  from 
want  of  probable  cause,  and  such  inference  alone  may  be 

4.  Sami:  Sufficient    to    sustain    a    finding    of    malice. 
"^^'^            Pierce  v.  Doolittle,  130  Iowa,  338;  Connelly 

V.  White,  122  Iowa,  391;  White  v.  Textbook  Co.,  supra. 

V.  Complaint  is  made  of  instruction  3,  wherein  the 
court  told  the  jury  that  the  defendants  admitted  that  plain- 
tiff was,  in  fact,  prosecuted  substantially  as  alleged  in  his 

petition.      But  the   jury  could  not  possibly 

K   Sams  * 

probable  have  been  led  by  such  instruction  to  think 

malice:,  that   defendants   admitted   want   of  probable 

instructions.  ^  ^ 

cause  and  malice,  which,  of  course,  the 
petition  alleged.  The  court,  in  the  first  paragraph  of  the 
instructions  told  the  jury  that  certain  requisites  were  neces- 
sary to  entitle  plaintiff  to  recover,  (1)  that  he  was  prose- 
cuted in  a  criminal  action  substantially  as  alleged,  (4)  that 
the  prosecution  was  without  probable  cause,  and  (5)  that 
said  prosecution  was  malicious.  Instruction  3  was  made 
specifically  applicable  to  the  first  requisite  named  in  the 
first  instruction,  and  in  instructions  following  No.  3  the 
court  instructed  that  the  plaintiff  must  prove  want  of 
probable  cause  and  malice. 

VI.  Instruction  4  given  by  the  court  will  not  bear  the 
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interpretation  given  it  by  defendants.    It  did  not  tell  the 
jury  that,  if  Thurlow  had  knowledge  that  Eddy  was  going 

to  file  an  information  against  the  plaintiff, 
conspinicy!        such   fact  WQuld   be   sufficient   to   constitute 

evidence.  , 

conspiracy.  What  the  court  did  say  was 
that  if  it  was  agreed  and  understood  between  Eddy  and 
Thurlow  that  Eddy  should  file  the  information  and  cause 
the  arrest  of  the  plaintiff,  and  that  they  would  both  jointly 
encourage  and  assist  in  the  prosecution  of  the  charge,  the 
jury  would  be  justified  in  finding  that  Thurlow  with  Eddy 
instigated  or  procured  the  prosecution.  The  instruction  is 
in  our  judgment  beyond  criticism. 

VI.  The  petition  asked  for  the  recovery  of  attorney's 
fees  in  the  sum  of  $25  as  a  part  of  the  damages.  The  evi- 
dence showed  that  the  plaintiff  had  either  paid  or  agreed 

to  pay  $15*  for  his  defense  to  the  charge  made 
damages;  aiTaiust  him,   and  the  court  instructed   that 

the  jury  might  allow  him  such  attorneys 
fees  as  were  proven,  not  to  exceed  the  amount  claimed  in  the 
petition.  There  is  nothing  to  show  that  the  jury  allowed 
more  for  attomey^s  fees  than  the  evidence  warranted,  and 
the  complaint  of  the  instruction  is  without  merit.  Two 
juries  have  found  this  plaintiff  entitled  to  recover  on  this 
cause  of  action,  and  we  now  find  no  just  reason  for  sending 
the  case  back  for  another  trial.  The  judgment  is  therefore 
— Affirmed*  * 


Maby  E.  Wilson,  Appellant,  v.  John  McCabty,  Appellee. 

Misconduct:     arguikent:   review  on  appeal.    The  unverified  state* 

1  ment,  in  a  motion  for  new  trial,  of  alleged  improper  argument 
of  counsel  is  not  a  sufficient  showing  of  misconduct  to  authorize 
its  review  on  appeal. 

Trial:    verdict:    sufficiencv.    A  verdict  is  sufficient  to  authorize  a 

2  judgment  if  it  clearly  expresses  the  intention  of  the  jury.  The 
verdict  for  defendant  in  this  action  for  breach  of  marriage  prom- 
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ise  which  had  appended  to  the  form  as  prepared  by  the  court 
the  words  ''not  guilty"  was  not  thus  rendered  insufficient;  espe- 
cially as  plaintiff  did  not  ask  to  have  the  jury  reform  or  correct 
it  in  any  manner,  but  simply  raised  the  question  of  its  sufficiency 
in  a  motion  for  new  trial.        ^ 


Appeal    from    Davis    District    Court. — ^Hon.    Frank    W, 

ElOHELBEBOEB,    Judge. 

Thubsday,  Ootobeb  17,  1912. 

Action  for  breach  of  promise  of  marriage.  Trial  to 
a  jury.  Verdict  and  judgment  for  defendant,. and  plaintiff 
appeals. — Affirmed, 

T.  P.  Bence,  for  appellant. 

Payne  &  Goodson,  and  F.  Thompson,  for  appellee. 

Deemeb,  J. — ^Plaintiff  is  a  widow,  who  at  the  time 
it  is  claimed  the  promise  of  marriage  was  made  was  sixty- 
two  years  of  age.  She  lived  at  the  town  of  Drakeville,  and 
owned  the  cottage  in  which  she  lived,  and  some  other  prop- 
erty. Defendant,  who  was  at  the  time  in  question  seventy- 
seven  years  old,  was  a  widower,  and  he,  too,  lived  in 
Drakeville.  Plaintiff  claims  that  defendant  called  upon 
and  courted  her  for  more  than  two  years,  and  that  some 
time  prior  to  July  1st  he  promised  to  marry  her ;  that  since 
that  time  he  has  denied  the  promise,  and  refused  to  marry 
her.  Defendant  denied  the  alleged  promise,  and  also 
pleaded  that  plaintiff  was  diseased,  and  in  such  a  mental 
and  physical  state  that  marriage  was  impossible.  This  was 
pleaded  not  only  in  justification  of  his  refusal,  but  also 
in  mitigation  of  damages.  He  further  pleaded  that  plain* 
tiff  was  mentally  incompetent  to  enter  into  a  contract  of 
marriage;  that  her  mind  is  and  was  unbalanced,  and  that 
her  case  was  under  investigation  by  the  commissioners  of 
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insanity;  and  that  she  was  therefore  incapable  of  entering 
into  the  marriage  relation.  He  also  pleaded  that  plaintiff 
falsely  accused  him  with  having  sexual  intercourse  with 
her,  and  falsely  claimed  that,  as  a  result  thereof,  she  was 
made  pregnant,  and  that  she  maliciously  circulated  such 
reports  against  him. 

After  this  answer  was  filed,  plaintiff,  in  an  amendment 
to  her  petition,  alleged,  "that  after  said  promise  of  marriage 
alleged  in  petition  the  defendant,  in  further  abuse  of  this 
plaintiff,  and  to  her  great  grief,  humiliation,  mortification, 
and  mental  anguish,  after  trying  all  seductive  arts  in  his 
power  to  induce  the  plaintiff  to  have  sexual  intercourse 
with  him,  and  in  failing  therein  so  to  do,  he  accomplished 
said  purpose  with  her  by  force  and  against  her  will,  to  her 
great  humiliation,  shame,  grief,  mortification,  and  mental 
anguish,  and,  to  prevent  her  from  taking  action  thereon, 
attempted  to  pacify  her  and  quiet  her  by  holding  out  to  her 
that  they  were  morally  man  and  wife,  and  that  said  acts 
would  be  covered  and  excused  by  their  subsequent  marriage, 
and  thus  induced  her  for  a  reasonable  time  to  keep  quiet 
on  said  subject  and  trust  in  him  and  rely  on  what  she  sup- 
posed to  be  his  honor;  and  the  said  seductive  and  sexual 
intercourse  was  brought  about  and  accomplished  by  said 
defendant  by  force,  under  and  by  virtue  of  said  contract 
of  marriage.  The  plaintiff,  relying  upon  said  contract  of 
marriage  as  set  forth  in  petition,  yielded  up  her  virtue 
to  said  defendant,  and  was  on  account  thereof  seduced  by 
him,  which  matters  are  hereby  pleaded  in  aggravation  of 
damages.'^ 

This  was  denied  by  defendant,  and  the  defenses  al- 
ready mentioned  were  repleaded  with  some  additions.  Many 
other  pleadings  were  filed,  which  need  not  be  noticed  at 
this  time.  On  these  racy  issues  the  case  was  tried,  and 
the  jury  found  for  defendant.  Little,  if  any,  of  the  tes- 
timony is  in  the  record;  but  we  may  assume  from  the  in- 
structions that  it  followed  the  issues  made  by  the  pleadings. 
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There  are  but  two  propositions  relied  upon  for  a  reversal, 
and  these  are  misconduct  of  defendant's  counsel  in  argument 
to  the  jury  and  insufficiency  of  the  verdict  returned. 

I.  As  to  the  first  proposition,  there  is  no  such  show- 
ing of  misconduct  that  we  may  consider  the  point.  The 
only  record  relied  upon  is  an  unverified  statement,  made 
I.  Misconduct:      ^^  *^®  motiou  for  a  ucw  trial,  as  to  what 

?Jf?ew*"on         counsel  said.  ^  The  trial  court  made  no  find- 
«pp€aL  jj^g  ^g  ^^  what  was  said,   and   the  remarks 

were  evidently  not  taken  down  by  the  shorthand  reporter. 
.  If  any  finding  was  made  by  the  trial  court,  it  may  well  be 
inferred  that  it  was  to  the  eflFect  that  no  such  statements 
were  made;  for  the  motion  for  new  trial  was  overruled. 
Everett  v.  Railroad  Co.,  73  Iowa,  442.  Even  if  the  re- 
marks attributed  to  counsel  were  made,  they  are  not  suffi- 
cient to  justify  a  reversal.  What  was  said  was  in  explanation 
of  defendant's  absence  from  the  courtroom  at  the  time  the 
argument  was  being  made,  and  they  were  in  no  manner 
prejudicial. 

II.  The  court  submitted  two  forms  of  verdict  to  the 
jury.  One  reading:  "We,  the  jury  in  the  above-entitled 
case,   find  for  the  defendant.  j  Foreman."     When 

the   jury  returned   with   its   verdict,   it   was 

verdict:  in  this  f OHU :     'We,  the  jury  in  the  above- 

sufficiency.  ,  .'.•'•' 

entitled  case,  find  for  the  defendant, 
not  guilty.  Wm.  Plank,  Foreman."  The  words 
"not  guilty"  were  written  in  in  ink  by  some  member  of 
the  jury  upon  the  form  submitted  by  the  court  Plaintiff 
excepted  to  the  verdict  when  returned,  but  did  not  ask  the 
court  to  have  the  jury  reform  it,  or  for  its  correction  in 
any  way,  but  in  her  motion  for  a  new  trial  claimed  that 
it  was  insufficient  to  justify  a  judgment  for  the  defendant. 
The  same  point  is  made  here  for  a  reversal.  The  proposi- 
tion that  the  verdict  is  insufficient  is  without  merit  It 
was  a  clear  finding  for  the  defendant,  and  would  indicate 
that  some  of  the  jurors  had  knowledge  of  the  old  form  of 
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verdict  in  such  cases,  which  was  "not  guilty."  How  the 
words  came  to  be  appended  is  not  shown;  but  that  they  do 
not  change  the  effect  of  the  verdict  submitted  to  the  jury  is 
quite  clear.  Under  the  Code,  a  verdict  is  sufficient  if  it 
expresses  the  intention  of  the  jury.  Code,  section  3731. 
And  section  3732  authorizes  the  court  to  put  the  verdict  in 
form.  In  doing  this  the  court  might  very  well  treat  the 
words  "not  guilty^'  as  surplusage,  and  this  is  exactly  what 
was  done.  The  Kentucky  court  used  these  words  in  con- 
sidering a  like  question:  "While  the  letters  of  the  im- 
mortal Junius  shall  continue  to  be  read,  or  whilst 
the  trial  by  jury  continues  to  be  something  more  than  a 
mere  name,  we  hope  the  case  of  Rex  v.  Woodfall  will  never 
be  acknowledged  as  a  fit  example  for  American  courts. 
.  .  .  Though  the  verdict  may  not  conclude  formally  or 
punctually  in  the  words  of  the  issue,  yet  if  the  point  in 
issue  can  be  concluded  out  of  the  finding,  the  court  shall 
work  the  verdict  into  form  and  make  it  serve.  Verdicts 
are  not  to  be  taken  strictly  like  pleadings;  but  the  court 
will  collect  the  meaning  of  the  jury,  if  they  give  such  a 
verdict  that  the  court  can  understand  them."  Worford  v. 
label,  1  Bibb  (Ky.)  247  (4  Am.  Dec.  633).  See,  also, 
Wright  v.  Clark,  60  Vt.  130  (28  Am.  Eep.  496) ;  Oillespie 
V.  Ashford,  125  Iowa,  729. 

There  is  no  merit  in  either  of  the  contentions  made  for 
appellant,  and  the  judgment  must  be,  and  it  is— Affirmed. 


P.  L.  Sever,  Appellee,  v.  Minneapolis  &  St.  Louis  Ry. 

Co.,  Appellant. 

Railroads:    injury  to  passenger:    negligence:    sufficiency  of  evi- 
I    SENCE.    A  passenger  suing  for  personal  injury  because  of  alleged 
negligence  in  the  operation  of  the  train  is  not  required  to  pro- 
duce direct  evidence  of  negligence  of  the  employees.    If  he  shows 
an  unusual  and  violent  jerk  or  jar  of  the  car,  such  as  would 
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not  ordinarily  happen  under  an  exercise  of  due  care,  that  is  suffi- 
cient to  make  a  prima  facie  case. 

Same:  expert  evidence:  ultimate  conclusion.  An  expert  witness 
2  may  state  his  knowledge  concerning  the  treatment  and  care  of 
a  personal  injury,  or  basing  his  answers  upon  an  assumed  state 
of  facts,  may  then  testify  that  the  injury  in  his  opinion  may 
or  may  not  have  resulted  from  the  facts  stated;  but  it  is  not 
permissible  for  him  to  state  as  an  ultimate  fact  that  the  injury 
was  thus  caused;  as  it  is  the  province  of  the  jury  alone  to 
draw  the  ultimate  conclusion.  The  evidence  in  this  case  was 
objectionable  for  the  reason  stated. 

Appeal  from  Dallas  District  Court. — ^Hon.  Lobin  N.  Hays, 

Judge. 

Friday,  Ootobbb  18,  1912. 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  while  a  passenger  on  one  of  defendant's  trains. 
Trial  to  a  jury.  Verdict  and  judgment  for  plaintiff  in 
the  sum  of  $3,000,  and  defendant  appeals. — Reversed  and 
remanded. 

Oeo.  W.  See  vers,  and  W,  H,  Bremner,  and  White  £ 
Clarke,  for  appellant. 

Burton  Bvssell,  and  Geo.  B.  Lynch,  for  appellee. 

Deemer,  J. — ^While  a  passenger  on  one  of  defendant's 
trains  in  the  state  of  South  Dakota  plaintiff  claims  to 
have  been  injured  through  the  negligence  of  defendant's 
servants  and  agents  in  handling  a  mixed  train  made  up  of 
freight  and  passenger  coaches.  It  is  claimed  that  these 
employees  switched  the  train  upon  which  plaintiff  was  rid- 
ing onto  a  side  track  against  a  freight  car  or  cars  standing 
upon  the  siding  with  such  force  and  violence  as  to  violently 
shock  him  and  injure  and  wrench  the  muscles  and  tendons  of 
his  back,  thus  severely  and  permanently  injuring  him.   The 
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defendant  denied  the  alleged  negligence^  and  also  denied  that 
plaintiff  suffered  any  injury  from  the  alleged  collision.  On 
these  issues  the  case  was  tried  upon  conflicting  testimony, 
and  the  verdict  was  for  plaintiff  in  the  amount  already 
stated.  Three  main  propositions  are  relied  upon  for  a 
reversal 

The  first  challenges  the  sufficiency  of  the  testimony  to 

establish  negligence.     Aside  from  the  fact  that  there  was  a 

collision  of  some  kind  the  nature  of  which  is  in  dispute, 

„  there  is  positive  testimony  in  the  record  from 

I.  Railroads:  *^  •'  ^ 

paslengc?:  plaintiff  himsclf  of  such  a  shock  or  jar  from 
suftcfcncy'of  ^^c  impact  of  the  cars  as  would  take  the  case 
evi  ence.  ^^  ^  jury.    Plaintiff  was  not  required  to  pro- 

duce direct  testimony  as  to  the  negligence  of  the  employees. 
As  a  rule  a  passenge^  can  not  do  this.  He  knows  only  of 
results,  and,  if  he  shows  an  unusual  and  violent  jerk  or 
jar,  such  a  one  as  would  not  ordinarily  happen  had  the 
employees  used  due  care,  he  has  made  out  at  least  a  prima ' 
facie  case.  Burr  v.  Railroad  Co.,  64  N.  J.  Law,  30  (44 
Atl.  845);  Dougherty  v.  Railroad  Co.,  81  Mo.  325  (51 
Am.  Rep.  239) ;  Consolidated  Co.  v.  Thalheimer,  59  N.  J. 
Law,  474  (37  Atl.  132)  ;  Railroad  Co.  v.  Pollard,  22  Wall. 
341  (22  L.  Ed.  877);  Caldwell  v.  Steamboat  Co.,  47  N. 
Y.  282;  Pershing  v.  Railroad  Co.,  71  Iowa,  561;  Inland 
Co.  V.  Tolson,  139  U.  S.  551  (11  Sup.  Ct.  653,  35  L.  Ed. 
270) ;  Lincoln  St.  R.  Co.  v.  McClelUn,  54  Neb.  672  (74 
N.  W.  1074,  69  Am.  St.  Rep.  736)  ;  Clow  v.  Traction  Co., 
158  Pa.  410  (27  Atl.  1004).  While  there  is  some  little 
confusion  in  the  cases  upon  this  proposition,  we  think  the 
maxim  res  ipsa  loquitur  applies,  and  that  there  was  enough 
testimony  to  take  the  case  to  a  jury.  This  holding  answers 
two  contentions  made  for  appellant,  and  there  ren^ains  but 
one  to  which  we  need  give  attention.  That  has  reference 
to  rulings  on  certain  testimony  introduced  by  plaintiff. 

11.     Three  or  more  doctors  were  examined  for  plain- 
tiff, and  hypothetical  questions  were  propounded  to  each 
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of  them  in  substantially  the  same  form.     These  questions 

were   very   long,    and    covered    substantially 
expert  all   the   testimony   ^iven   with    reference    to 

evidence:  .*»,... 

ultimate  plaintiff  s  position  in  the  car,  the  nature  >  of 

conclusion.  *  *  ,  ' 

the  jar  to  the  train  in  which  he  was  riding, 
the  character  of  the  injuries  claimed  by  him,  the  nature  and 
extent  thereof,  and  the  descriptions  given  thereof  by  his 
attending  physicians,  and  the  questions  wound  up  with 
these  interrogatories: 

What  would  you  say  as  a  physician  and  surgeon  as 
to  the  probability  of  his  injury,  the  probable  cause  of  the 
injury  that  you  have  detailed  before  the  jury?  What  do 
you  say  was  the  probable  cause  of  the  injury  ?  .  .  .  Q. 
Kow,  Doctor,  taking  these  facts  into  consideration,  under 
these  and  no  others,  what  would  you  say  was  the  cause  of 
the  detachment  or  rupture  of  the  muscles?  .  .  .  Tak- 
ing these  facts  into  consideration  and  no  others,  what  would 
you  say  was  the  probable  cause  of  the  injury?  .  .  . 
What  do  you  say  was  the  fact  with  these  facts  and  others, 
what  would  you  say  was  the  probable  cause  of  the  injury? 
.  .  .  Q.  Now,  Doctor,  taking  the  same  question  which 
I  gave  you,  taking  these  same  facts  into  consideration  and 
no  others,  what  will  you  say  was  the  cause  of  the  condi- 
tion that  you  have  detailed  here  to  the  jury?  (The  answers 
to  these  interrogatories  were  as  follows:)  A.  Well,  it  seems 
to  me  I  have  answered  the  question  before  that  covers  the 
question  from  the  history  given  by  the  above.  I  would  say 
that  the  circumstances  on  the  railroad  train  caused  the 
injury.  .  .  •  A.  I  should  say  unquestionably  it  was 
due  to  the  impact  of  the  train  causing  enforced  flection  of 
the  spine.     •     •     .     A.   Due    to  the  impact  of  the  cars. 

In  addition  to  objecting  to  the  questions  when  pro- 
pounded as  incompetent  calling  for  conclusions  and  invad- 
ing the  province  of  the  jury,  defendant's  counsel  moved  to 
strike  each  and  all  of  these  answers.  The  objections  and 
motions  were  overruled,  and  these  rulings  present  the  only 
serious  question  in  the  case.  Unless  we  are  to  make  a 
radical  departure  from  the  rule  announced  in  many  of  our 
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previous  cases^  we  must  hold  that  these  rulings  were  erron- 
eous. In  Muldowney  v.  Railroad  Co.,  39  Iowa,  622,  we 
said:  "This  question  and  answer  put  the  witness  in  the 
place  of  the  jury  to  determine  the  ultimate  fact,  and  it 
was,  therefore,  error  to  admit  them.  The  witness  might 
properly  state  what  facts  he  knew  respecting  the  treatment 
and  care,  and  then  give  his  medical  opinion  upon  such  facts, 
or  he  might  be  asked  his  opinion  upon  an  assumed  state 
of  facts  which  the  testimony  of  the  other  witnesses  tended 
to  establish."  See,  also,  Phillips  v.  Starr,  26  Iowa,  351; 
Martin  v.  Light  Co.,  131  Iowa,  739;  Butler  v.  Insurance 
Co.,  45  Iowa,  98;  In  re  Belts'  Estate,  113  Iowa,  116; 
Collins  V.  Railroad  Co.,  122  Iowa,  231;  Brveggeman  v. 
Railway  Co.,  147  Iowa,  191;  State  v.  Rainsbarger,  74  Iowa, 
196.  See  also,  the  following  from  other  states :  III.  Cent.  R. 
R.  V.  Smith,  208  111.  608  (70  N.  E.  628)  ;  Ilellyer  v.  People, 
186  111.  550  (58  K  E.  245)  ;  People  v.  Hare,  57  Mich. 
605  (24  jSr.  W.  843) ;  Lacas  v.  Railroad  Co.,  92  Mich.  412 
(52  N.  W.  745) ;  Rowell  v.  Lowell,  11  Gray  (Mass.)  420; 
Filer  v.  Railroad  Co.,  49 .  N.  Y.  42 ;  Tyler  v.  Wheeler 
(Tex.  Civ.  App.)  41  S.  W.  517.  These  cases  and  many 
others  which  might  be  cited  draw  a  sharp  distinction  be- 
tween a  question  calling  for  an  opinion  by  an  expert  as 
to  what  might  or  might  not  have  caused  an  injury  and 
one  calling  for  an  opinion  as  to  what  in  fact  did  cause  it. 
We  need  only  to  make  the  following  additional  quotations: 
In  State  v.  Rainsbarger,  supra,  we  said:  "The  counsel  for 
defendant,  after  stating  hypothetically  the  condition  of  the 
body  of  the  deceased,  the  character  of  the  wounds,  and  other 
matters,  asked  a  witness  who  was  a  physician  how  the 
wounds  upon  defendant  were  probably  made.  The  evidence 
was  rightly  excluded.  It  sought  for  an  expression  of 
opinion  based  upon  matters  which  were  to  be  weighed  and 
considered  by  the  jury,  and  determined  by  the  exercise  of 
their  own  judgments,  and  not  upon  the  opinion  of  another. 
The  matters  upon  which  the  question  was  based  were  not 
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I)€culiarly  within  the  knowledge  of  the  witness  or  of  the 
profession  to  which  he  belonged."  In  Be  Belts'  Estate, 
supra,  this  language  was  used:  "The  answer  of  the  wit- 
ness to  the  fifth  interrogatory  was  rightly  suppressed,  for 
the  reason  that  a  witness  can  not  be  permitted  to  give  his 
opinion  in  answer  to  any  inquiry  which  embraces  the 
whole  merits  of  the  case  and  leaves  nothing  for  the  jury 
to  decide ;"  Citing  De  Witt  v.  Barly,  17  N.  Y.  847 ;  Jame- 
son V.  Drinkald,  12  Moore,  148 ;  Oibson  v.  Gibson,  9  Yerg. 
(Tenn.)  329.  See,  also,  Mvldowney  v.  Bailroad  Co,,  39 
Iowa,  615-622,  and  Eodgers,  Expert  Evidence,  pages  37, 
47.  In  Martin  v.  Light  Co.,  supra,  we  gave  expression 
to  the  rule  in  these  words:  "It  is  an  accepted  rule  that, 
while  experts  may  testify  as  to  what  in  their  opinion  may 
or  may  not  have  been  the  cause  of  a  given  result  or  con- 
dition, it  is  not  permissible  for  them  to  give  their  opinion 
as  to  the  ultimate  fact  which  the  jury  is  organized  to  de- 
termine. See  Sachra  v.  Town  of  Manilla,  120  Iowa,  567, 
and  cases  there  cited.  It  is  the  promise  of  the  jury  alone 
to  draw  ultimate  conclusions.  Largan  v.  Bailroad,  40 
Cal.  272;  Perry  v.  Graham,  18  Ala.  822;  Bailroad  v. 
Atteberry,  43  111.  App.  80;  Butler  v.  Bailroad  Co.,  87 
Iowa,  206;  Muldovmey  v.  Bailroad  Co.,  39  Iowa,  615; 
Marcy  v.  Insurance  Co.,  11  La.  Ann.  748 ;  Wilson  v.  Beedy, 
33  Minn.  503  (24  K  W.  191) ;  Briggs  v.  Bailroad  Co.,  52 
Minn.  36  (53  N.  W.  1019) ;  Davis  v.  Fuller,  12  Vt.  178 
(36  Am.  Dec.  334).  It  is  not  always  easy  to  draw  the 
line  between  that  which  is  and  that  which  is  not  admissible 
under  this  rule;  but  in  our  judgment  the  question  now 
under  consideration  required  the  witness  to  enter  the  domain 
of  the  jury  and  pass  upon  one  of  the  ultimate  propositions 
inhering  in  the  verdict,  and  the  answer  should  have  been 
excluded."  In  Sachra  v.  Town  of  Manilla,  120  Iowa,  567, 
we  said:  ^'What,  in  fact,  causes  a  wound  or  injury,  is  a 
question  for  the  jury,  but  what  might  or  might  not  have 
caused   it   is   a   matter   of  expert   testimony.     Rogers   on 
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Expert  Evidence  (2d  Ed.)  page  128.  This  is  the  point 
of  distinction  which  appellant's  counsel  has  overlooked. 
The  ruling  is  sustained  by  State  v.  Seymour,  94  Iowa,  705 ; 
State  V.  Porter,  34  Iowa,  131;  State  v.  Morphy,  33  Iowa, 
270;  Armstrong  v.  Ackley,  71  Iowa,  76."  In  Brtiggeman 
v.  Railway  Co.,  147  Iowa,  196,  we  said:  "As  these  ques- 
tions called  for  the  very  matters  which  the  jury  was  to 
determine,  rather  than  answers  to  hypothetical  questions, 
or  as  to  the  time  in  which  such  a  train  might  have  been 
stopped,  the  court  was  in  error  in  overruling  the  objection. 
This  is  squarely  held  in  Nosier  v.  Railroad,  73  Iowa,  268. 
See,  also,  as  sustaining  tlie  same  proposition,  8  Ency.  of 
Pleading  &  Practice,  751,  and  cases  cited,  including  the 
following  from  Iowa:  Whitsett  v.  Railway  Co.,  67  Iowa, 
160;  Kitteringham  v.  Railway  Co.,  62  Iowa,  285;  Smith 
V.  Hickenbottom,  57  Iowa,  733;  Allen  v.  Railway  Co.,  57 
Iowa,  623;  Muldowney  v.  Railway  Co.,  39  lowir,  622; 
State  V.  Felter,  25  Iowa,  67.  The  distinction  between 
questions  which  do  not  usurp  the  functions  of  the  jury  and 
those  which  do  is  pointed  out  in  Sachra  v.  Town  of  Manilla, 
120  Iowa,  662."  No  cases  have  been  cited  by  appellee's 
counsel  which  depart  from  these  rules,  and  we  know  of 
no  departure  save  perhaps  to  a  modified  extent  in  insanity 
cases.  Vide,  Glass  v.  Glass,  127  Iowa,  650;  In  re  Over- 
pecVs  Will,  144  Iowa,  402;  Mileliam  v.  Montagne,  148 
Iowa,  476;  State  v.  McGruder,  125  Iowa,  741;  Searles  v. 
Insurance  Co.,  148  Iowa,  76. 

Having  so  many  times  announced  the  rule  for  this 
state,  and  finding  it  well  supported  by  decisions  in  other 
jurisdictions,  we  do  not  feel  like  changing  it  at  this  time; 
thus  introducing  confusion  in  the  cases.  As  defendant  very 
strenuously  contends  that  there  was  no  such  shock  or  jar 
of  the  train  as  would  have  produced  the  injury  claimed  by 
plaintiff,  the  opinions  of  these  experts  as  to  the  probable 
cause  of  injury,  if  erroneous,  were  manifestly  prejudicial, 
and  as  said  by  Hand,  J.,  in  III.  Central  v.  Smith,  supra: 
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"It  is  apparent  from  the  questions  and  answers  and  the 
rulings  of  the  court  -that  the  opinions  of  the  physicians 
took  the  form,  not  of  opinions  as  to  how  the  injury  might 
have  been  produced,  but  of  direct  testimony  as  to  how  it 
occurred  and  what  caused  it,  which  was  the  very  question 
which  the  jury  were  called  upon  to  decide.  In  view  of  the 
evidence,  which  was  in  irreconcilable  conflict  upon  the  ques- 
tions as  to  how  the  injury  occurred,  the  testimony  of  the 
physicians  necessarily  had  great  weight  with  the  jury  in 
determining  that  question,  and  in  all  probability  aided  in 
producing  a  verdict  in  favor  of  appellee  which  otherwise 
might  have  been  in  favor  of  the  appellant"  We  must  not 
be  understood  as  eiq)ressing  any  opinion  regarding  the  merits 
of  plaintiff's  case.  That  question  is  for  a  jury  under 
proper  instructions.  The  real  cause  of  the  claimed  injury 
should  be  found  by  a  jury  upon  proper  testimony,  and 
should  not  be  based  wholly  upon  opinions  of  experts  as  to 
the  cause  thereof.  Enough  latitude  is  given,  when  they 
are  asked,  as  to  what  might  or  might  not  have  produced 
the  injury.  With  such  opinions  before  them,  it  was  for  the 
jury  to  find  and  determine  from  all  the  testimony  what  in 
fact  did  cause  it 

Because  of  the  error  pointed  out  the  judgment  must 
be,  and  it  is,  reversed,  and  the  cause  remanded  for  a  new 
trial. — Reversed  and  remanded. 


Blaksbbubg  Savings  Bank,  Appellee,  v.  S.  A.  Bubton, 

Appellant 
Negotiable  instruments:    genuineness  of  signature:   evidence.    In 
this  action  upon  a  promissory  note  the  evidence  is  reviewed  and 
in  conjunction  with   a  comparison  of   signatures   is   held   suffi- 
cient to  show  the  genuineness  of  the  signature  to  the  note. 

Appeal  from  Wapello  District  Court. — ^Hon.  C.  W.  Vee- 

MiLLioN,  Judge. 
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would   hestitate   to   find   the    fact    from    such    comparison 
alone. 

The   decree   of   the   lower   court   must   be — Affirmed. 


William  C.  Russell,  F.  A.  Bishop  and  Kate  Sweeney, 
Appellees,  v.  Sabah  Russell,  Appellant. 

Divorce:  judgment  for  alimony:  appeal:  amount  of  bond:  re- 
formation. On  appeal  from  a  judgment  for  alimony  payable  in 
monthly  installments  the  appeal  bond  need  not  be  for  the  full 
amount  of  the  judgment,  but  liability  on  the  bond  may  b^  limited 
to  the  amount  which  will  accrue  pending  the  appeal;  and  where 
the  court  fixed  the  amount  of  the  bond  to  cover  that  portion  of 
the  judgment  accruing  pending  appeal,  but  by  mistake  it  was 
drawn  to  cover  the  entire  judgment,  it  may  be  reformed  to  con- 
form to  the  order  of  the  court. 

Appeal    from    Woodbury    District    Court. — ^Hok.    David 

Mould,  Judge. 

Friday,  October  18,  1912. 

Suit  to  refonn  and  cancel  supersedeas  bond^  resulting 
in  a  decree  as  prayed.     The  defendant  appeals. — Affirmed. 

A.  &  J.  A.  Van  Wagenen,  for  appellant 

T.  0.  Henderson,  and  Marks  &  Marks,  for  appellees. 

Ladd,  J. — ^An  action  for  separate  maintenance  was 
prosecuted  by  defendant  against  her  husband,  Wm.  0.  Rus- 
sell, resulting  in  a  decree  requiring  him  to  pay  for  her 
support  $80  on  the  18th  day  of  each  month.  The  defend- 
ant therein  perfected  an  appeal  and  applied  to  the  district 
court  to  fix  the  amount  of  the  supersedeas  bond,  and  the 
court,  Hon.  John  F.  Oliver  presiding,  ordered:    "That  the 
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amount  of  the  supersedeas  bond  herein  be,  and  the  same  is 
fixed  at,  $1,500 ;  the  filing  of  a  supersedeas  bond  herein 
in  the  sum  of  $1,500,  with  sureties  to  be  approved  by  the 
clerk  of  this  court;  that  all  the  proceedings  upon  the  judg- 
ment and  decree  be  stayed  pending  appeal." 

The  decree  was  affirmed  February  7,  1911,  and  pro- 
cedendo filed  with  the  clerk  of  the  district  court  February 
6fli  following.  All  costs  and  alimony  up  to  and  including 
February  18,  1911,  were  paid  by  the  defendant  therein. 
The  condition  of  the  bond  was  that,  "if  the  appellant  shall 
pay  to  the  said  appellee  all  costs  and  damages  that  shall  be 
adjudged  against  said  appellant  on  said  appeal,  and  shall 
also  satisfy  or  perform  the  said  judgment  or  order  appealed 
from,  in  case  it  shall  be  affirmed,  and  any  judgment  or 
order  which  the  Supreme  Court  may  render  or  order  to 
be  rendered  by  the  said  district  court,  then  this  obligation 
to  be  void;  otherwise  to  be  and  remain  in  full  force  and 
'  virtue."  The  plaintiffs,  as  principal  and  sureties  thereon 
in  this  suit,  prayed  that  the  same  be  reformed  so  as  to 
stipulate  that,  if  all  costs  and  alimony  which  shall  accrue 
pending  appeal  and  until  procedendo  be  returned,  in  the 
event  the  decree  be  affirmed,  the  obligation  shall  be 
void,  and  also  that  bond  be  canceled  as  fully  performed. 
Application  had  been  made  by  the  sureties  to  the  dis- 
trict court  for  an  entry  nunc  pro  tunc,  and  an  order  made 
February  18,  1911,  finding  that  the  order  fixing  the  amount 
of  the  supersedeas  bond  should  be  corrected  so  as  to  express 
the  ruling  then  made,  and  to  read  as  follows:  "It  is  fur- 
ther ordered  that  the  supersedeas  bond  is  to  be  given  by 
the  defendant  and  appellant,  William  C.  Russell,  for  the 
purpose  of  staying  the  execution  on  the  judgment  herein, 
pending  appeal  and  for  costs,  and  said  bond  shall  be  further 
conditioned  that  if  the  defendant,  William  C.  Russell,  pay 
to  appellee,  Sarah  Russell,  all  costs,  judgment,  and  damages 
that  shall  accrue  against  said  William  C.  Russell  and  in 
favor  of  the  said  Sarah  Russell,  in  case  the  judgment  ap- 
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pealed  from  shall  be  affirmed^  up  to  and  including  the  time 
of  the  return  of  the  procedendo  of  the  Supreme  Court 
therein  and  the  filing  of  the  same,  the  supersedeas  bonds  to 
be  void:  otherwise  to  remain  in  full  force  and  virtue." 

On  the  hearing  this  nunc  pro  tunc  entry  was  introduced 
in  evidence,  and  Judge  Oliver  testified  that  in  fixing  the 
amount  of  the  bond  he  computed  the  amount  of  alimony 
which  would  likely  accrue  pending  appeal,  and  fixed  the 
amount  of  the  bond  at  double  such  sum  and  costs,  and 
that  at  the  time  there  was  no  dissent  therefrom.  The  sure- 
ties testified  that  they  were  advised  by  counsel  for  Russell, 
before  signing  the  bond,  that  their  liability  would  not  exceed 
$700  or  $800;  and  one  of  them  arranged  with  Russell  to 
deposit  the  monthly  payments  in  a  bank  for  their  pro- 
tection, which  he  did.  There  was  no  objection  to  the  evi- 
dence, and  the  court,  as  we  think,  rightly  entered  the 
decree  as  prayed. 

Section  4128  of  the  Code  reads:  "No  proceedings' 
under  a  judgment  or  order,  nor  any  part  thereof,  shall  be 
stayed  by  an  appeal,  unless  the  appellant  executes  a  bond 
with  one  or  more  sureties,  to  be  filed  with  and  approved 
by  the  clerk  of  the  court  in  which  the  judgment  or  order 
was  rendered  or  made,  to  the  effect  that  he  will  pay  to  the 
appellee  all  costs  and  damages  that  shall  be  adjudged 
against  him  on  the  appeal,  and  will  satisfy  and  perform 
the  judgment  or  order  appealed  from  in  case  it  shall  be 
affirmed,  and  any  judgment  or  order  which  the  Supreme 
court  may  render,  or  order  to  be  rendered  by  the  inferior 
court,  not  exceeding  in  amount  oi;  value  the  original  judg- 
ment or  order,  and  all  rents  of  or  damages  to  property 
during  the  pendency  of  the  appeal  out  of  the  possession  of 
which  the  appellee  is  kept  by  reason  of  the  appeal.  If 
the  bond  is  intended  to  stay  proceedings  on  only  a  part  of 
the  judgment  or  order,  it  shall  be  varied  so  as  to  secure 
the  part  stayed  alone.  When  thus  filed  and  approved,  the 
clerk  shall  issue  a  written  order  requiring  the  appellee  and 
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all  others  to  stay  'all  proceedings  under  such  judgment  or 
order^  or  so  much  thereof  as  is  superseded  thereby,  but 
no  appeal  or  stay  shall  vacate  or  affect  such  judgment  or 
order." 

There  was  no  occasion  for  staying  execution  on  pay- 
ment, other  than  those  which  likely  would  mature  pending 
appeal;  and  the  above  statute  seems  to  contemplate  such  a 
stay  in  saying  that,  "if  the  bond  is  intended  to  stay  pro- 
ceedings on  only  a  part  of  the  judgment  or  order,  it  shall 
be  varied  so  as  to  secure  the  part  stayed  alone."  Of 
course,  the  penalty  named  limits  the  liability;  but  the  con- 
dition specified  may  be  the  portion  of  the  judgment  or 
decree  to  be  performed  pending  appeal.  The  court  so 
determined,  as  the  nunc  pro  tunc  entry,  from  which  no  ap- 
peal was  taken,  and  must  be  regarded  as  a  verity,  clearly 
indicates.  The  evidence  leaves  no  doubt  but  that  the  bond 
was  intended  to  conform  with  this  entry,  but  by  oversight 
and  through  mistake  was  so  drawn  as  to  cover  the  entire 
decree.  Appellant  argues  that  in  such  a  case  the  trial  court 
should  fix  merely  the  amount  of  the  bond  based  on  what  the 
entire  judgment  would  amount  to,  and  may  not  direct  that 
certain  portions  of  the  judgment  be  paid  in  event  of  affirm- 
ance. We  discover  no  reason  for  so  construing  the  statute, 
especially  when  the  purport  of  its  language  is  the  other 
way.  This  involves  no  hardship;  for  it  secures  payment  of 
all  sums  maturing  pending  appeal,  and  interferes  in  no  way 
with  those  maturing  subsequent  thereto.  This  court  is  com- 
mitted to  the  doctrine  that  such  a  bond  may  be  reformed. 
Nourse  v.  Weitz,  120  Iowa,  708. 

We  are  of  the  opinion  that  the  decree  of  the  trial  court 
in  so.  doing  is  in  harmony  with  the  record;  and  it  is. — 
Affitmed. 
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QuAKEB  City  Cut  Glass  Company,  Appellant,  v.  C.  A. 
Webber,  doing  business  under  the  name  and  style  of 
C,  A.  Webbek  Publishing  and  Advertising  Com- 
pany, Appellee. 

Sales:  action  for  price:  burden  of  proof.  In  an  action  for  goods 
6old  and  delivered,  to  which  defendant  answered  by  a  general 
denial,  the  burden  was  upon  plaintiff  to  prove  that  he  sold  or 
furnished  the  goods  to  defendant  at  his  request,  the  nature  or 
description  of  the  same,  the  agreed  price,  or,  in  the  absence  of 
an  agreement,  the  reasonable  value  of  the  goods. 

Appeal  from  Johnson  District  Court. — ^Hon.  R.  P.*  Howelt,, 

Judge. 

Friday,  October    18,  1912. 

The  opinion  states  the  case. — Affirmed. 

W.  J.  Clair,  for  appellant. 

Remley  &  Calkins,  for  appellee. 

Weaver,  J. — The  petition  is  at  law,  and  alleges  that 
between  certain  named  dates  the  plaintiff  "furnished  the 
defendant  goods,  wares,  and  merchandise  to  the  value  of 
$363  at  his  instance  and  request,"  on  which  claim  or  ac- 
count a  payment  of  $16.17  is  credited,  and  judgment  de- 
manded for  the  remainder,  with  interest.  The  petition 
neither  contains  nor  refers  to  any  further  statement  of  the 
account;  nor  is  there  any  statement  or  showing  as  to  the 
character  or  nature  of  the  goods  so  sold,  or  the  items  or  the 
prices  thereof,  except  in  the  aggregate  as  above  quoted  from 
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the  pleading.  The  answer  is  a  simple  denial  of  each  and 
every  allegation  in  the  petition.  This  denial  cast  upon  the 
plaintiff  the  burden  of  showing  that  he  had  sold  to  the  de- 
fendant^ or  furnished  at  his  instance  or  request,  something 
in  the  nature  of  goods,  wares,  or  merchandise,  the  nature 
or  description  of  the  same,  the  quantity  or  quantities  there- 
of, and  the  agreed  prices,  or  at  least  the  reasonable  values, 
of  the  articles  or  things  so  furnished.  Of  all  this  there 
is  not  a  word  to  be  found  in  the  abstract. 

So  far  as  appears,  the  entire  effort  of  the  plaintiff 
was  directed  to  the  introduction  of  certain  letters  bearing 
dates  since  the  alleged  sales  were  made,  and  purporting  to 
have  been  written  by  the  defendant  The  genuineness  of 
these,  or  most  of  them,  was  denied  by  the  defendant,  and 
the  chief  complaint  of  the  appellant  is  with  reference  to 
the  trial  court's  ruling  upon  their  admissibility.  We  think, 
however,  there  is  no  occasion  for  considering  the  questions 
so  raised ;  for,  were  we  to  hold  that  every  letter  offered  was 
competent  testimony,  there  would  still  be  nothing  upon 
which  to  sustain  a  verdict  in  plaintiff's  favor.  These  letters, 
or  some  of  them,  could  be  interpreted  as  admissions  that 
defendant  was  owing  plaintiff  something,  the  amount  of 
which  is  not  stated;  and  in  each  instance  the  concession  is 
accompanied  by  protest  against  the  correctness  of  plaintiff's 
demands,  and  asking  an  explanation  of  the  same,  and 
on  one  or  two  occasions  there  is  an  offer  of  com- 
promise by  turning  over  negotiable  paper  held  by  de- 
fendant Giving  this  testimony  its  utmost  weight  m  favor 
of  plaintiff,  it  shows  nothing  more  than  a  probability  that 
defendant  was  indebted  to  plaintiff  in  some  indefinite  or 
uncertain  amount,  for  the  ascertainment  of  which  he  neither 
introduced  nor  offered  evidence  of  any  kind. 

If  any  error  is  shown  in  the  proceedings  below,  it  is 
without  prejudice  to  the  appellant,  and  the  judgment  below 
is — Affirmed. 
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City  of  Keokuk  and  James  Cameeon,  Sb.  v.  H.  J. 
Kennedy  as  Treasurer  of  Lee  County,  Iowa,  and 
William  Beimbold,  his  Deputy,  and  Lee  County, 
Appellants^ 

Municipal  corporations:    gom mission  form  of  government:  powers. 

1  Cities,  including  those  organized  by  special  charter,  adopting  the 
commission  form  of  government  retain  the  powers  previously 
exercised. 

Same:     special  charter  qties:    bridge  taxes.     A  county  has  no 

2  authority  to  levy  a  bridge  tax  on  property  within  special  char- 
ter cities,  but  such  cities  have  exclusive  power  to  levy  such 
taxes  to  be  expended  for  bridge  purposes  within  their  limits; 
and  this  right  is  not  afiFected  by  adoption  of  the  comimssion  form 
of  government. 

Appeal  from  Lee  District  Court. — ^Hon.  Henby  Bank,  Jb., 

Judge. 

Fbiday,  Octobeb   18,   1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 

Joseph  R.  Frailey  and  Oeorge  B.  Stewart,  for  appel- 
lants. 

Hollingsiuorth  &  Blood,  for  appellees. 

Sheewin,  J. — ^The  city  of  Keokuk  was  a  special 
charter  city  until  it  organized  under  the  commission  plan 
in  1909.  For  more  than  twenty  years,  while  it  was  operat- 
ing under  its  special  charter,  and  until  1910,  it  had  had 
control  of  the  bridges  within  its  boundaries,  and  had  levied 
for  the  purpose  of  their  construction  and  maintenance  such 
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taxes  as  were  necessary  therefor.  In  September,  1910, 
the  board  of  supervisors  of  Lee  county  levied  a  tax  for 
bridge  purposes  on  the  property  within  the  limits  of  the 
city,  and  this  suit  in  equity  was  thereupon  brought  to  en- 
join the  collection  thereof,  and  asking  that  the  same  be 
canceled.  The  case  was  tried  on  an  tigreed  statement  of 
facts,  and  a  decree  was  entered  for  the  plaintiffs. 

Section  1056-a25  of  the  Supplement  to  the  Code,  as 

amended  by  section  7  of  chapter  64  of  the  Acts  of  the 

Thirty-Third  General  Assembly,  provides,  and  we  have  so 

MluHiciPAL         lield,   that  cities   acting   under   the   commis- 

commiMion*"'    ®^^^  P^^^  ^^  govcmment  shall  have,  among 

gownmcnt:      othcrs,   the   samc   powers   that  they   thereto- 

^'^'''^      '      fore  had.    Sims  v.  City  of  Des  Moines,  146 

Iowa  410;  Eckerson  v.  Des  Moines,  137  Iowa,  452. 

So  that  the  ultimate  question  for  our  present  determina- 
tion is  whether  property  within  the  limits  of  Keokuk,  while 
it  was  a  special  charter  city,  was  subject  to  a  bridge  tax 
a.  Samb:  Icvicd  by  the  board   of   supervisors   of  the 

ciSm/  brfdjr  county  for  general  county  purposes.     Code, 
*"**•  section  758,  relating  to  cities  of  the  first  class, 

is  as  follows:  "Cities  of  the  first  class  shall  have  full  con- 
trol of  the  bridge  fund  levied  and  collected  as  provided  by 
law,  and  shall  have  the  right  to  use  the  same  for  the  con- 
struction of  bridges,  culverts,  and  approaches  thereto,  re- 
pairing the  same,  and  paying  bridge  bonds  and  interest 
thereon  issued,  by  such  city,  and  shall  be  liable  for  defective 
construction  thereof,  and  failure  to  maintain  the  same  in 
safe  condition  as  counties  now  are  with  reference  to  county, 
bridges;  and  no  county  shall  be  liable  for  any  such  bridge 
or  injuries  caused  thereby."  This  section  in  express  terms 
gives  to  cities  of  the  first  class  full  control  of  the  bridge 
fund  levied  and  collected  as  provided  by  law  on  the  prop- 
erty within  their  limits,  and  the  further  right  to  use  such 
money  for  the  construction  of  bridges  and  culverts.  The 
city  is  therein  made  liable  for  the  defective  construction 
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thereof  and  for  a  failure  to  maintain  the  same^  and  the 
county  i«  expressly  exempted  from  liability  for  injuries 
caused  by  a  failure  of  the  city  to  properly  construct  and 
maintain.  The  authority  conferred  on  a  city  of  the  first 
class  by  this  section  is  broad,  and,  if  it  stood  alone,  it 
would  be  ample  authority  for  holding  that  the  county  had 
no  right  to  levy  a  bridge  tax  on  property  within  the  limits 
of  a  city  of  the  first  class.  Full  control  of  the  bridge  fund 
levied  on  such  property  is  given,  and  the  right  to  construct 
and  maintain  bridges  is  given,  and  liability  for  failure  to 
properly  construct  and  maintain  is  therein  imposed.  In 
order  to  give  cities  still  more  complete  control  over  the 
bridges  within  their  limits,  section  888  provides  that  cities 
of  the  first  class  may  annually  levy  a  tax  not  exceeding 
three  mills  on  the  dollar,  to  be  known  as  the  "city  bridge 
fund."  In  this  connecfion,  it  is  worthy  of  note  that  section 
888  fixed  the  limit  of  the  levy  at  the  exact  amount  that  is 
fixed  for  a  general  county  levy  by  paragraph  4  of  section 
1303  of  the  Code,  and  it  is  further  well  to  call  attention 
to  the  fact  that  it  has  been  the  policy  of  the  lawmakers 
from  the  earliest  history  of  the  state  to  limit  the  levy  for 
bridge  purposes  to  not  more  than  three  mills  on  a  dollar. 
Kevision,  section  710;  Code  1873,  section  796;  Code,  sec- 
tion 1303. 

The  rights  and  powers  of  cities  of  the  first  class  in 
relation  to  the  control  of  bridge  funds  and  the  right  to 
make  a  levy  for  such  fund  were  conferred  upon  cities  act- 
ing under  special  charter  by  sections  958  and  1004  of  the 
Code.  Section  958  provides  that  section  758  shall  be  ap- 
plicable to  cities  acting  under  special  charter,  and  section 
1004  makes  the  same  provision  as  to  section  888.  Section 
1303  expressly  provides  that  the  county  shall  not  levy  a 
bridge  tax  upon  any  property  assessable  within  the  limits 
of  any  city  of  the  first  class,  and  appellants  contend  that, 
because  cities  of  the  first  class  are  alone  named  as  within 
the  prohibition,  the  property  within  the  limits  of  all  other 
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cities  is  subject  to  a  general  county  levy.  This  express 
limitation  on  the  power  of  the  board  of  supervisors  first 
appears  in  section  1303.  Before  the  enactment  of  this  sec- 
tion, cities  of  the  first  class  had  been  given  power  to  levy 
a  tax  for  bridge  purposes  within  their  limits,  and  had  been 
given  full  control  of  all  bridge  funds  levied  by  law  on 
property  within  their  limits,  and  as  to  these  matters,  cities 
acting  under  special  charter  had  long  before  been  given  all 
power  that  was  possessed  by  cities  of  the  first  class,  and  we 
are  of  the  opinion  that  it  was  not  the  intent  of  section 
1303  to  authorize  the  county  to  levy  a  tax  of  three  mills  on 
a  dollar  upon  all  property  within  the  corporate  limits  of 
cities  acting  under  special  charter,  in  addition  to  the  three- 
mill  levy  which  such  cities  were  already  authorized  to  make. 
The  limit  of  such  taxation  had  always  theretofore  been 
three  mills  on  a  dollar  upon  all  property  within  the  county, 
whether  it  was  within  or  without  the  limits  of  cities  of 
the  first  class  or  cities  acting  under  special  charter,  and 
we  do  not  believe  that  the  Legislature  in  enacting  section 
1303  intended  to  authorize  a  levy  of  six  mills  on  a  dollar 
upon  property  in  special  charter  cities.  To  give  the  section 
such  a  construction  would  be  to  repeal  by  implication  sec- 
tions 758,  888,  958,  and  1004,  and  such  repeals  are  not 
favored.  Beading  all  of  the  sections  referred  to  together, 
we  are  satisfied  that  section  1303  did  not  intend  to  author- 
ize the  county  to  levy  a  bridge  tax  on  property  within 
special  charter  cities,  and,  if  this  conclusion  is  right,  the 
city  of  Keokuk  still  has  the  same  rights  relative  to  its 
bridge  matters  as  it  had  when  acting  under  special  charter. 
Sections  758  and  888,  in  our  judgment,  gave  to  cities  of 
the  first  class  the  exclusive  right  to  levy  a  tax  for  bridge 
funds  on  property  within  their  limits,  and  section  1303 
added  nothing  to  this  power,  because,  in  the  absence  of 
the  clause  thereof  exempting  the  property  of  cities  of  the 
first  class  from  a  bridge  levy  by  the  county,  the  other  parts 
of   the    section   would   necessarily   have    to    be    construed 
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in  connection  with  the  exclusive  power  given  to  such  cities 
by  sections  758  and  888.  Our  conclusion  is  that  the  judg- 
ment of  the  district  court  is  right,  and  it  is  therefore — 
Affirmed. 


B.  F.  Jones,  Appellant,  v.  F.  T.  Hughes. 

Injunction:    restraining  proceedings  in  another  state.    Courts  of 

1  equity  of  this  state  have  power  to  render  decrees  in  personam 
restraining  a  defendant  from  proceeding  in  the  courts  of  another 
state,  where  some  evasion  of  the  laws  of  this  state  intended  to 
regulate  the  relations  of  its  citzens  to  each  other  in  some  definite 
manner  is  threatened;  but  they  are  reluctant  to  interfere  with 
the  unquestioned  right  of  a  citizen  to  enter  the  courts  of  another 
state  to  secure  such  rights  as  may  there  be  av£|ilable  to  him,  and 
will  not  scrutinize  his  motives  in  so  doing. 

Stole.     The   fact  that  a  resident  of  this  state   may  secure  some 

2  advantage  in  another  state,  by  bringing  his  suit  against  a  resi- 
dent defendant  in  that  state,  is  not  ground  for  equitable  inter- 
ference with  the  right  to  sue  in  any  court  having  jurisdiction 
and  competent  to  afford  relief. 

Same.     The  mere  bringing  of  suit  against  a  resident  defendant  in 

3  another  state,  and  the  attachment  of  property  situated  there,  is 
not  such  unjustifiable  annoyance  and  harassment  as  to  warrant 
an  interference  by  the  courts  of  this  state. 

Same:     multiplicity  op  suits.    Equity  will  not  interfere  by  injunc- 

4  lion  to  restrain  causeless  and  vexatious  litigation;  nor  does  its 
jurisdiction  to  prevent  a  multiplicity  of  suits  apply  to  the  repeti- 
tion of  a  suit 

Same:     removal  op  causes:    abatement.     The  statute  authorizing 

5  the  removal  of  a  cause  to  the  county  of  defendant's  residence 
has  no  application  to  a  suit  brought  in  another  state;  and  can 
not  be  construed  so  as  to  prohibit  the  bringing  of  a  suit  in 
another  state.  Nor  do  the  provisions  for  abatement  of  actions 
on  the  ground  of  another  action  pending  apply  to  an  action  pend- 
ing in  another  state. 

Appeal  from  Lee  District  Court. — ^HoK.  W.  S.  H!amixton, 

Judge. 
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Monday,  Ogtobeb  21,  1912. 

This  is  an  action  in  equity  to  enjoin  the  prosecution 
by  defendant  against  plaintiff  of  a  suit,  aided  by  attach- 
ment, in  a  court  of  Missouri  to  recover  damages  for 
slander  and  malicious  prosecution  for .  words  spoken  and 
acts  done  in  Lee  county  of  this  state,  of  which  county  the 
plaintiff  and  defendant  are  both  residents.  After  the  filing 
of  an  answer,  the  court,  on  motion,  dissolved  a  preliminary 
injunction  which  had  been  granted  on  plaintiff^s  applica- 
tion, and  from  such  order  the  plaintiff  appeals. — Affirmed. 

Herminghausen  &  Hermingliausen,  B,  F.  Jones,  and 
Bernard  A,  Dolan,  for  appellant 

Hughes  &  McCoid,  for  appellee. 

McCi-Aiiq-,  0.  J. — ^The  case  as  presented  involves  the 
question  whether  a  court  of  equity  in  this  state  may,  in 
a  suit  by  a  citizen  of  the  state  brought  against  another 
citizen  of  the  state,  enjoin  the  prosecution  in  a  court  of 
another  state  of  an  action  to  recover  damages  for  personal 
wrongs  committed  in  this  state.  In  order  to  discuss  this 
question  with  reference  to  its  proper  solution  under  the 
facts  appearing  in  this  case,  the  following  statement  of  the 
circumstances  will  be  sufficient: 

In  November,  1909,  an  action  entitled  "R.  0.  Mo- 
Hwain  and  Felix  T.  Hughes  v.  William  Sinton,  B.  A'. 
Dolan  and  B.  F.  Jones"  was  brought  in  the  superior  court 
of  the  city  of  Keokuk,  in  which  it  was  alleged  that  the  de- 
fendants, conspiring  together  and  acting  jointly  and  sever- 
ally to  injure  the  good  name  of  the  plaintiffs,  maliciously 
prosecuted  a  suit  in  said  court,  which  was  afterwards  dis- 
missed, and  spoke  of  and  concerning  the  plaintiffs  certain 
false  and  slanderous  words.  In  April  following,  and  while 
the  action  in  the  superior  court  at  Keokuk  was  still  pend^ 
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ingy  Felix  T.  Hughes,  as  sole  plaintiff,  instituted  an  action 
added  by  attachment  against  B.  F.  Jones  as  sole  defendant 
in  the  circuit  court  of  Clarke  county,  Mo.,  alleging  sub- 
stantially the  same  wrongs,  and  asking  the  recovery  of  the 
same  damages  as  were  made  the  basis  of  the  action  in  the 
superior  court  of  Keokulc.  Under  the  attachment  land  of 
the  defendant  was  seized  in  Missouri.  Thereupon  B.  F. 
Jones,  the  sole  defendant  in  the  action  brought  in  Missouri 
and  one  of  the  joint  defendants  in  the  action  instituted  in 
the  superior  court  of  Keokuk,  brought  this  action  in  equity 
against  Felix  T.  Hughes,  the  sole  plaintiff  in  the  action 
brought  in  Missouri  and  one  of  the  joint  plaintiffs  in  the  ac- 
tion brought  in  the  superior  court  of  Keokuk  to  enjoin  said 
Felix  T.  Hughes  from  maintaining  his  action  in  Missouri, 
alleging  as  ground  for  such  relief  the  pendency  of  the  action 
in  this  state;  that  both  he  and  defendant  are  residents  of 
Keokuk;  that  plaintiff  has  unincumbered  property  in  that 
city  of  considerable  value ;  that  the  cause  of  action  alleged 
in  the  Missouri  court  was  based  solely  upon  facts  that 
happened  and  arose  in  Lee  county  (in  Which  the  city  of 
Keokuk  is  situated) ;  that  by  the  laws  of  Missouri  the 
attachment  upon  the  plaintiff's  land  there  situated  had  be- 
come effectual  as  a  lien  without  the  giving  of  any  bond,  and 
that  defendant  instituted  said  action  and  obtained  said 
attachment  against  the  plaintiff's  land  in  Missouri  for  the 
sole  purpose  of  harassing,  annoying,  and  worrying  the  plain- 
tiff by  putting  him  to  great  expense  in  defending  said  action 
in  another  state;  and  further,  that  the  object  of  instituting 
the  action  in  Missouri  was  to  take  advantage  of  a  rule  of 
law  recognized  in  the  courts  of  Missouri  by  which  a  re- 
covery could  be  had  for  malicious  prosecution  which  could 
not  be  had  by  the  l*ules  of  law  recognized  on  the  same  sub- 
ject in  the  courts  of  Iowa.  On  the  prayer  of  the 
plaintiff'  a  preliminary  injunction  was  granted ;  whereupon 
defendant  answered  under  oath,  denying  any  intent  or  pur- 
pose of  harassing  and  annoying  the  plaintiff  by  the  institu* 
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tion  of  the  suit  in  Missouri,  and  denying  that  the  rules 
of  law  recognized  in  Missouri  with  reference  to  the  recovery 
of  damages  for  malicious  prosecution  were  any  more  favor- 
able  to  the  plaintiff  in  such  a  suit  than  those  recognized  in 
the  courts  of  Iowa. .  There  are  also  allegations  in  the  answer 
as  to  the  joinder  of  plaintiffs  and  defendants  in  the  action 
in  the  superior  court  of  Keokuk,  which  are  not  material  in 
the  view  which  we  take  of  the  case.  On  the  filing  of  his 
answer,  the  defendant  moved  to  dissolve  the  preliminary  in- 
junction for  various  reasons,  which,  so  far  as  it  is  neces- 
sary to  notice  them,  relate  to  the  jurisdiction  of  the  courts 
of  one  state  to  interfere  with  the  prosecution  of  actions 
between  its  own  citizens  in  another  state  and  the  propriety 
of  doing  so  under  the  circumstances  which  are  developed 
in  this  case.  Although  the  appeal  is  one  from  the  dis- 
solution of  a  temporary  injunction,  the  argument  extends 
to  the  ultimate  question  of  the  right  of  the  plaintiff  to  have 
the  final  relief  prayed  in  his  petition. 

There  can  be  no  controversy  as  to  the  jurisdiction  of 

a  court  of  equity  to  render  a  decree  in  personam  against 

a  defendant  enjoining  him  from  resorting  to  the  courts  of 

1.  iM JUNCTION  •       another    state.      Such   jurisdiction    does   not 

proceedings  in    involvo  iu  any  sense  the  exercise  of  a  super- 

another  state.    ^-^^^^  jurisdiction  ovcr  the  courts  of  another 

state,  but  only  a  supervisory  jurisdiction  over  the  acts  of 
the  defendant  threatening  injury  to  the  plaintiff.  Such 
power  "proceeds  from  the  undoubted  authority  that  a  court 
of  equity  possesses  over  persons  within  its  jurisdiction  to 
restrain  them  from  doing  anything  that  is  contrary  to 
equity  and  good  conscience,  to  the  wrong  and  injury  of 
others,  whether  the  threatened  inequitable  conduct  consists 
in  the  prosecution  of  an  action  or  whatever  it  may  -happen 
to  be.  The  court  of  equity  thus  appealed  to  acts  in  per- 
sonam, and  it  is  immaterial  whether  the  threatened  in- 
equitable conduct  is  to  be  carried  on  within  or  without  the 
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limits  of  the  jurisdiction,"    Bigelow  v.  Old  Dominion,  etc., 
Co.,  74  N.  J.  Eq.  457  (71  Atl.  158). 

But  conceding  the  jurisdiction  of  the  court  to  thus  en- 
join, and  bring  within  the  control  of  its  process,  the  prosecu- 
tion of  a  suit  in  the  courts  of  another  state,  the  question 
still  remains  whether  in  a  particular  case  the  court  should 
exercise  that  power.  As  expressing  quite  clearly  the  con- 
siderations that  will  control  in  this  respect,  we  indulge 
ourselves  in  further  quotation  from  the  opinion  of  Chancellor 
Pitney  in  the  case  just  cited,  which  was  a  case  in  which 
the  New  Jersey  court  of  equity  was  asked  to  enjoin  proceed- 
ings in  a  court  of  the  commonwealth  of  Massachusetts  hav- 
ing adequate  jurisdiction  to  determine  the  rights  of  the 
parties  in  the  case  there  pending.  "But  on  general  prin- 
ciples equity  will  not  interfere  with  the  right  of  any  person 
to  bring  an  action  for  the  redress  of  grievance— the  right 
preservative  of  all  rights — except  for  grave  reasons,  and 
on  grounds  of  comity  the  power  of  one  state  to  interfere 
with  a  litigant  who  is  in  due  course  pursuing  his  rights  and 
remedies  in  the  courts  of  another  state  ought  to  be  sparingly 
exercised.  .  .  .  They  must  be  very  special  circum- 
stances that  will  justify  this  court  in  restraining  the  prosecu- 
tion of  an  equitable  action  already  pending  in  a  court  of  such 
ample  jurisdiction.  I  speak  not  of  any  limitation  upon  the 
power  of  this  court,  but  upon  the  propriety  of  its  exercise 
in  the  particular  case.  Its  exercise  is  not  to  be  properly 
based  upon  any  theory  that  this  court  knows  better  how  to 
do  justice  than  the  court  of  last  resort  of  that  common- 
wealth; that  it  can  weigh  evidence  better  or  more  justly 
apply  to  the  facts  any  general  principle  of  law  or  equity, 
nor  upon  the  ground  that  this  court  recognizes  different 
rules  of  law  or  of  equity  from  those  which  obtain  in  the 
commonwealth."  The  Chancellor  then  proceeds  at  consider- 
able length  to  discuss  the  cases  in  which  courts  of  equity 
have  felt  authorized  to  restrain  the  prosecution  of  actions 
in  the  courts  of  another  jurisdiction,  and  concedes  that  they 
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have  the  power  to  do  so  on  various  grounds  enumerated, 
among  which  are  that  the  suit  in  the  foreign  jurisdiction 
is  in  contravention  of  the  rights  of  creditors  who  are  pur- 
suing their  remedies  in  the  jurisdiction  in  which  an  in- 
junction is  asked,  and  that  the  defendant  is  resorting  to  a 
suit  in  a  foreign  jurisdiction  in  order  to  evade  some  distinct 
prohibition  of  the  local  law  of  the  common  domicile,  or 
is  attempting  to  unjustly  harass  or  oppress  his  debtor  to 
his  irreparable  injury. 

Within  these  classes  of  cases  fall  nearly,  if  not  quite, 
all  the  precedents  relied  upon  for  the  appellant.  Thus  it 
has  been  held  that  a  creditor  will  not  be  allowed  to  resort 
to  another  jurisdiction  in  order  to  defeat  the  benefits  which 
are  guaranteed  to  his  debtor  by  the  exemption  laws  of  the 
state.  Teager  v.  Landsley,  69  Iowa,  725;  Keyser  v.  Rice, 
47  Md.  203  (28  Am.  Eep.  448).  An  attempt  to  evade  ^ 
the  effect  of  the  violation  of  a  state  statute  as  to  the  sale^^/ 
of  patent  rights  was  enjoined  in  Bandage  v.  Studbdker 
Bros.  Mfg.  Co.,  142  Ind.  148  (41  K  E.  380,  34  L.  E.  A. 
363,  61  Am.  St  Rep.  165).  An  attempt  to  evade  the  effect 
.of  the  insolvent  laws  of  the  state  was  enjoined  in  Dehon  v. 
A  Foster,  4  Allen  (Mass.)  545.  And  to  the  same  effect,  see 
^Cole  V.  Cunningham,  133  U.  S.  107  (10  Sup.  Ct.  269,  33 
L.  Ed.  638).  In  O'Connor  v.  Root,  130  Iowa,  553,  it  was 
held  that  the  creditor  of  an  estate  might  be  enjoined  from 
resorting  to  a  foreign  administration  for  the  purpose  of 
evading  the  distribution  of  the  property  of  the  estate  through 
a  local  administration.  In  Miller  v.  Oittings,  86  Md.  601 
(37  Atl.  372,  37  L.  R.  A.  654>  60  Am.  St.  Rep.  352),  a 
resident  of  the  state  was  enjoined  from  prosecuting  a  suit 
in  another  state  on  a  contract  which  was  void  by  express 
provision  of  the  state  statutes  relating  to  gambling  transac- 
tions. 

But  beyond  the  prevention  of  some  threatened  evasion 
of  the  specific  laws  of  the  state  intended  to  regulate  the 

relations  of  its  citizens  to  each  other  in  some  definite  man- 
VoL,  156  Ia.— 44. 
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ner,  courts  have  been  reluctant  to  interfere  with  the  exer- 
cise of  the  undeniable  right  of  a  resident  to  go  into  courts 
of  another  state  to  secure  such  relief  as  may  there  be  avail- 
able to  him,  and  have  not  felt  justified  in  scrutinizing  his 
motive  in  doing  so.  Thus  it  has  been  held  that  a  resident 
creditor  may  rightfully  pursue  his  legal  remedy  by  attach- 
ment of  property  for  debt  in  another  state.  JenJes  v.  Lud- 
den,  34  Minn.,  482  (27  N.  W.  188). 

And  it  seems  to  have  been  uniformly  held  wherever 
the  ground  for  invoking  relief  by  injunction  was  that, 
according  to  the  general  rules  of  law  and  practice  in  another 

state,  the  plaintiff  would  secure  some .  ad- 
vantage which  he  would  not  have  if  suit 
were  brought  in  the  state  of  his  residence,  this  is  no  ground 
for  interfering  with  the  generally  recognized  right  to  sue 
in  any  court  having  jurisdiction  of  the  cause  of  action  and 
competent  to  afford  relief.  Royal  League  v,  Kavanagh, 
233  HI.  175  (84  K  E.  178);  Carson  v.  Dunham,  149 
Mass.  52  (20  N.  E.  312,  3  L.  R.  A.  202,  14  Am.  St.  Eep. 
397)  ;  Edgell  v.  Clarke,  19  App.  Div.  199  (45,  K  Y.  Supp. 
979) ;  Bigelow  v.  Old  Dominion,  etc.,  Co.,  supra.  In  the 
Massachusetts  case  just  cited  the  court  expressly  refers  to 
and  limits  the  application  of  the  cases  of  Dehon  v.  Foster, 
4  Allen  (Mass.)  545,  and  Cunningham  v.  Butler,  142 
Mass.  47  (6  K  E.  782,  56  Am.  Rep.  657),  previously 
decided  by  that  court,  and  sometimes  cited  in  support  of 
a  broader  rule,  to  the  circumstances  involved  in  those 
cases  relating  to  an  attempt  to  defeat  the  operation  of  the 
insolvent  laws. 

While  it  has  sometimes  been  stated  in  a  general  way 
that  a  resident  creditor  will  be  enjoined  from  resorting  to 
the  courts  of  another  state  for  the  purpose  of  annoying 

and  harassing  a  resident  debtor,  we  do  not 

find  any  authority  for  holding  that  the  mere 

bringing  of  suit  against,  and  an  attachment  of  property  of 

a  resident  defendant  in  another  jurisdiction  constitutes  such 
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unjustifiable  annoyance  and  harassment  as  to  warrant  the 
intervention  of  a  court  of  equity. 

In  this  state  it  has  been  held  that  a  court  of  equity  will 
not  interfer,e  by  injunction  to  restrain  causeless  and  vexa- 
tious   litigation,    and    that   the    jurisdiction    of   equity   to 

prevent  a  multiplicity  of  suits  does  not  apply 
multiplicity  of    to  the  casc  of  the  repetition  of  a  suit.    Oray 

V.  Coan,  36  Iowa,  296.  To  the  same  effect, 
see  Patterson  &^  Co.  v.  Beaton,  Sheriff,  64  Iowa,  115.  We 
ought  to  say  with  reference  to  the  case  before  us  that  we 
have  nothing  but  the  statements  of  the  plaintiflF  by  way  of 
his  own  conclusions  that  the  sole  purpose  of  the  defendant 
in  instituting  the  suit  in  Missouri  was  to  harass,  annoy, 
and  worry  the  plaintiff  by  putting  him  to  great  expense, 
and  compelling  him  to  employ  counsel,  and  bring  his  wit- 
nesses from  the  county  of  his  residence  into  the  county  of 
Missouri  in  which  the  suit  was  instituted,  and  that  these 
allegations  are  denied  by  defendant  in  his  answer  under 
oath,  coupled  with  the  statement  that  the  county  of  Mis- 
souri in  which  the  action  was  brought  adjoins  the  county  of 
the  residence  of  the  parties  in  Iowa. 

Some  other  points  made  by  counsel  for  appellant  in 
argument  may  be  briefly  noticed.     The  statutory  provision 
for  removal  of  cases  to  the  defendant's  county  of  residence 
Sajii-  ^^  *^^*  state  when  brought  in  another  county 

Mwtti  **'  ^^  ^^®  state,  such  removal  to  be  at  the  ex- 
abatement  pense  of  the  plaintiff  on  defendant's  motion 
(see  Code,  section  3504),  plainly  has  no  bearing  on  the 
question  now  before  us,  as  it  would  be  impossible  to  remove 
to  the  county  of  defendant's -residence  a  suit  brought  against 
the  defendant  in  another  state.  The  statutory  provision 
can  not  be  construed  into  a  prohibition  of  the  bringing  of 
an  action  in  the  courts  of  another  state  against  a  resident  of  a 
county  of  this  state.  There  was  some  effort  to  make  it  appear 
that  this  defendant  instituted  the  suit  in  Missouri  for  the  pur- 
pose of  evading  the  statute  of  limitations;  but  the  conten- 
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tion  is  without  merit.  The  suit  in  the  superior  court  of 
Keokuk  was  instituted  within  the  statutory  period,  and 
was  still  pending  when  suit  was  brought  in  the  Missouri 
court;  and  the  later  action  was  instituted  by  suing  out  an 
attachment  before  the  bar  of  the  Iowa  statute  had  accrued. 
There  is  no  indication,  therefore,  of  a  purpose  to  evade  the 
^statute  of  limitation  of  this  state.  The  objection  that,  when 
the  action  in  Missouri  was  instituted,  there  was  an  action 
pending  in  this  state  to  recover  damages  for  the  same 
wrongs,  is  without  force. 

The  statutory  provisions  with  reference  to  abatement 
on  the  ground  of  another  action  pending  have  no  application 
to  actions  in  another  state.  Schmidt  v.  Posner,  130  Iowa, 
347.  The  objection  is  unfounded,  in  fact,  for  the  reason 
that  it  appears  that  the  defendant  had  caused  the  action  -in 
the  superior  court  of  Keokuk  to  be  dismissed  before  the 
motion  to  dissolve  the  preliminary  injunction  was  made. 

No  good  reason  appears  in  the  record  why  Ihis  defend- 
ant should  not  be  allowed  to  maintain  his  action  in  Mis- 
souri to  secure  any  relief  available  to  him  there  as  against 
this  plaintiff,  and  the  trial  court  did  not  err  therefore  in 
dissolving  the  preliminary  injunction. — Affirmed. 


McCo&MiOK   &   MoCoBMiOK,    Appellants,    v.    The    Duk- 

BABTON  Realty  Company. 

Attorneys*  liens:  application  op  statute:  occupying  claimant's 
ACTION.  The  attorneys'  lien  law  does  not  apply  to  actions  under 
the  occupying  claimant's  statutes;  as  there  is  no  money  due  the 
adverse  party,  within  the  meaning  of  the  lien  law,  which  will 
support  the  lien.  The  claim  in  such  cases  may  be  satisfied  either 
by  the  claimant  paying  the  value  of  improvements  and  taking 
the  property,  or  upon  his  refusal  to  pay  he  may  permit  the  other 
party  to  take  his  interest  in  the  property,  or  they  may  become 
tenants  in  common  of  the  entire  property,  but  the  court  has  no 
power  to  render  a  personal  judgment  against  the  owner  of  the 
land,  or  to  order  it  sold  to  satisfy  the  claim,  thus  creating  a 
fund  to  which  the  lien  would  attach. 
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Appeal    from     Woodbury    District     Court. — Hon.     Wm. 

Hutchinson,  Judge. 

Monday,  October  21,  1912. 

Action  to  recover  attorney's  fees  under  Code,  section 
321.  A  demurrer  to  the  petition  was  sustained,  and,  the 
plaintiffs  electing  to  stand  on  their  petition,  it  was  dismissed, 
and  they  appeal. — Affirmed. 

McCormick  &  McCormich,  pro  se. 

E.  J.  Stason,  for  appellee. 

Shebwin,  J. — Plaintiffs  herein  were  attorneys  for 
several  parties  who  brought  suits  against  the  defendant 
herein  under  the  occupying  claimants  statute  (chapter  7, 
title.  14,  of  the  Code).  After  suit,  and  after  notice  under 
section  321,  the  defendant  settled  with  some  of  the  parties 
without  paying  the  claims  of  the  plaintiffs.  The  question 
for  our  determination  is  whether  an  attorney  is  entitled  to 
a  lien  for  services  rendered  in  an  action  to  establish  the 
respective  rights  of  plaintiff  and  defendant  under  the  occu- 
pying claimants  statute.  Code,  section  321,  provides:  "An 
attorney  has  a  lien  for  a  general  balance  due  upon  .  .  . 
(3)  Money  due  his  client  in  the  hands  of  the  adverse  party, 
or  attorney  of  such  party,  in  an  action  or  proceeding  in 
which  the  attorney  claiming  the  lien  was  employed,  from 
the  time  of  giving  notice  in  writing  to  6uch  adverse  party, 
or  attorney  of  such  party,  if  the  money  is  in  the  possession 
or  under  the  control  of  such  attorney.  •  .  ."  The  plain- 
tiffs seek  to  establish  their  lien  on  the  ground  that  there 
was  money  due  their  clients  from  the  defendant,  as  the 
term  is  used  in  section  321.  Title  14,  chapter  7,  of  the 
Code,  relating  to  occupying  claimants,  provides: 

Sec.  2965.     Such  petition  must  set  forth  the  grounds 
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on  which  the  defendant  seeks  relief,  stating  as  accurately 
as  practicable  the  value  of  the  real  estate,  exclusive  of 
the  improvements  thereon  made  by  the  claimant  or  his 
grantors,  and  the  value  of  such  improvements.  The  issues 
joined  thereon  must  be  tried  as  in  ordinary  actions,  and 
the  value  of  the  real  estate  and  of  such  improvements  must 
be  separately  ascertained  on  the  trial. 

Sec.  2966.  The  plaintiff  in  the  main  action  may  there- 
upon pay  the  appraised  value  of  the  improvement  and  take 
the  property,  but  if  he  should  fail  to  do  this  after  a  reason- 
able time,  to  be  fixed  by  the  court,  the  defendant  may  take 
the  property  upon  paying  its  value,  exclusive  of  the  improve- 
ments.' If  this  is  not  done  within  a  reasonable  time,  to  be 
fixed  by  the  court,  the  parties  will  be  held  to  be  tenants 
in  common  of  all  the  real  estate,  including  the  improve- 
ments, each  holding  an  interest  proportionate  to  the  values 
ascertained  on  the  trial. 

The  statute  gives  an  attorney  a  lien  for  money  due  his 
client  in  the  hands  of  the  adverse  party.  The  word  "due" 
has  a  variety  of  meanings,  depending  on  the  connection  in 
which  it  is  used.  Feeser  v.  Feeser,  93  Md.  716  (50  Atl. 
406).  It  is  not  always  used  in  the  sense  of  "mature,"  but 
may  be  applied  to  all  claims,  whether  due,  to  become  due, 
or  contingent.  Barto  v.  Stewart,  21  Wash.  605  (59  Pac. 
480).  But  we  think  it  the  general  rule  that  money  is  never 
due,  in  any  sense  of  the  word,  unless  the  claim  is  such 
that  the  adverse  party  may  be  compelled  to  pay  the  same 
in  the  future.  Ames  v.  Ames,  128  Mass.  277;  Bishop  v. 
Young,  17  Wis.  46. 

If  it  be  conceded,  for  the  purpose  of  this  case,  that  the 
statute  under  consideration  should  be  so  construed  as  to 
give  an  attorney  a  lien  on  all  the  mon^y  in  the  hands  of  the 
adverse  party,  which  will  be  absolutely  payable  in  ^  the 
future,  no  lien  can  be  established  in  this  case,  because,  under 
the  occupying  claimants  statute,  any  claim  that  may  finally 
be  established  is  not  absolutely  payable  in  money.  There 
are  three  ways  by  which  the  claim  may  be  satisfied, 
and  the  first  of  such  ways  is  purely  optional  with  the  ad- 


Oct.  1912]  Wesco  Supply  Co.  v.  Allebton.  695 

verse  party.  He  may  pay  the  value  of  the  improvements 
and  take  the  property,  but  this  he  is  not  bound  to  do;  he 
may  refuse  to  pay  such  sum  and  let  the  other  party  take  his 
interest  in  the  property;  or  the  parties  may  become  tenants 
in  common  of  the  real  estate,  including  the  improvements. 
The  court  has  no  authority,  under  the  statute,  to  render 
a  personal  judgment  against  the  owner  o:(  the  land;  nor 
is  there  authority  to  order  the  land  sold  under  special 
execution  to  satisfy  the  claim.  Dungan  v.  Von  Pvhl,  8 
lowa^  263;  Lindt  v.  Uihlein,  116  Iowa,  48.  In  lAndt  v. 
Vihlein  we  said  that  these  proceedings  were  in  the  nature 
of  an  assertion  of  a  lien  upon  the  property  by  the  party  in 
possession,  accompanied  by  the  right  to  retain  such  posses- 
sion until  the  lien  is  satisfied;  that  such  possession  need 
not  be  surrendered  until  the  claim  is  satisfied,  but  that 
"possession  once  lost,  except  by  force  or  fraud,  the  lien  is 
lost."  The  statute  gives  a  lien  on  "money  due,"  and  not  on 
real  estate,  although  real  estate  may  be  the  subject  of  the 
litigation.  Keehn  v,  Keehn,  116  Iowa,  467;  Kauffman  v. 
Phillips,  154  Iowa,  542.  We  are  of  the  opinion  that 
there  was  no  "money  due"  the  plaintiffs'  clients,  within  the 
meaning  of  the  statute,  and  that  the  judgment  should  be 
a£Srmed. 


Wesco  Supply  Company,  Appellant,  v.  The  Inooepobated 
Town  of  Allebton,  Iowa,  Appellee. 

Sales:  passing  of  title.  As  a  general  rule  the  title  to  personalty 
I  passes  upon  delivery  and  acceptance,  even  though  the  purchaser 
has  the  option  upon  inspection  to  rescind  and  return  the  prop- 
erty; but  where  anything  remains  -to  be  done  by  the  parties, 
either  by  way  of  identification,  or  to  its  kind  or  quality,  or  the 
sale  is  upon  approval  or  test  the  title  does  not  pass  until  the 
approval  is  given  or  the  test  made. 

Same:    intent  of  parties:   evidence.    The  real  question  in  deter* 
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2  mining  whether  title  to  personalty^  has  passed  is  the  intent  of 
the  parties,  to  be  gathered  from  their  contract,  acts  and  con- 
duct with  reference  to  the  transaction;  and  this  is  generally 
a  question  of  fact  for  the  jury.  In  the  instant  case  the  evidence 
is  held  to  justify  a  finding  that  it  was  the  intent  of  the  parties 
that  title  should  not  pass  until  a  complete  test  was  made  to  ascer- 
tain whether  it  was  of  the  kind  bargained  for,  and  that  this 
condition  Was  not  waived. 

Appeal  from  Wayne  District  Court. — ^Hon.  H.  K.  Evans, 

Judge. 

Monday,  Octobee  21,  1912. 

Action  at  law  to  recover  for  goods  sold  and  delivered. 
Defendant  admitted  purchasing  the  goods,  but  denied  ac- 
ceptance or  delivery.  The  case  was  tried  to  the  court  with- 
out a  jury,  resulting  in  a.  judgment  for  defendant,  and 
plaintiff  appeals. — Affirmed, 

Poston  &  Murrow,  for  appellant. 

* 

Miles  &  Steele,  for  appellee. 

Deemer,  J. — ^Desirous  of  supplying  the  defendant 
town  with  an  electric  light  plant,  the  town  council  entered 
into  a  contract  with  plaintiff  for  the  purchase  of  a  producer 
gas  engine  with  its  equipment,  a  fifty  kilowat  generator  with 
proper  appliances,  and  the  necessary  poles  and  material  for 
distributing  the  light  By  the  terms  of  the  agreement: 
"Successful  bidders  for  generators  shall,  at  their  own  ex- 
pense, furnish  all  apparatus  necessary  for  the  complete 
testing  of  such  machines,  and  make  the  necessary  test  under 
the  direction  of  the  engineers  for  the  town  of  AUerton, 
Iowa,  to  see  that  the  performance  of  each  machine  is  ac- 
cording to  the  specifications  of  the  American  Institute  of 
Electrical  Engineers,  revised  June  7,  1907,  and  approved 
June   21,   1907.     .     .     .     Notice   is  hereby  given   to   all 
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bidders  that  the  following  method  of  payment  under  these 
specifications  on  material  contracts  will  be  observed:  Fifty 
percent  of  the  contract  price  will  be  paid  to  bidder  as  soon 
as  the  material  has  been  received  in  good  condition  on  cars 
AUerton,  Iowa,  and  the  remaining  fifty  percent  will  be 
paid  as  soon  as  the  material  can  be  erected  and  tested  out." 
As  to  the  generator  the  contract  also  provided  that:  "The 
acceptance  of  this  machine  on  the  part  of  the  town  of  AUer- 
ton is  solely  on  condition  that  after  having  been  tested,  the 
machine  is  found  to  fully  meet  all  conditions  of  the  tem- 
perature test  or  it  shall  be  removed  by  the  town  and  will  be 
at  the  order  of  the  bidder  and  no  suit  or  action  shall  be 
maintained  against  the  town  of  Allerton  by  reason  of  the 
rejection  of  the  machine,  should  it  fail  to  meet  the  condi- 
tions specified." 

The  materials  called  for  by  the  contract  were  supplied 
and  put  in  place  about  September  1,  1910,  and  shortly 
thereafter  an  attempt  was  made  to  test  it;  but,  on  account 
of  a  hot  bearing  in  the  crank  of  the  engine,  it  was  not  com- 
pleted. Upon  this  partial  test  a  leak  was  found  in  the 
generator,  and,  as  defendant  used  the  machine  after  this 
partial  test,  this  leak  kept  increasing.  As  the  test  was  partial 
and  unsatisfactory,  plaintiff's  representatives  agreed  to  a 
further  test  in  the  future,  and  to  come  back  on  defendant's 
request.  On  September  29,  1910,  the  town  clerk  wrote 
plaintiff  the  following  letter:  "Allerton,  Iowa,  Sept  29, 
1910.  Wesco  Supply  Co.,  St  Louis,  Mo. — Gents:  The 
final  test  of  machinery  for  light  plant  will  be  made  3d  and 
4th  of  October,  please  have  your  man  here  Monday,  Oct. 
3d  to  see  test  If  machine  is  all  right  your  money  and 
deposit  check  will  be  sent  you  on  proof  of  test  Tours 
truly,  S.  F.  Shields,  Clerk."  On  the  night  of  October  3d, 
and  before  any  final  test  was  made,  a  fire  occurred  in  the 
plant,  and  the  generator  was  destroyed.  Defendant  had 
not  paid  for  the  generator,  and  this  action  is  to  recover  the 
purchase  price  thereof. 
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The  ultimate  question  is:  Who  should  bear  the  loss 
of  the  destruction  of  the  generator  by  the  fire  ?  Answer  to 
this  depends  upon  a  solution  as  to  where  the  title  to  the 
property  was  at  that  time.  This  is  a  mixed  question  of 
law  and  fact,  depending  in  its  last  analysis  upon  the  inten- 
tion of  the  parties.     Some  rules  of  law  are  also  involved. 

As  a  general  rule  title  to  personal  property  does  not 
pass  so  long  as  anything  remains  to  be  done  by  the  parties. 
Sempel  v*  Lumber  Co.,  142  Iowa,  586.     The  thing  undone 

may  relate  either  to  the  identification  of  prop- 
iMMing  of        erty  or  to  its  kind  or  quality — as  where  the 

purchaser  reserves  the  right  of  inspection  to 
determine  whether  the  property  is  such  as  he  bargained  for. 
Semple  v.  Lumber  Co.,  142  Iowa,  586;  Bogy  v.  Rhodes, 
4  G.  Greene,  133. 

As  a  rule,  in  a  contract  of  sale  upon  approval  or  test, 
title  does  not  pass  until  approval  is  given  or  the  test  had. 
Davis  Co.  V.  McHugh,  115  Iowa,  415. 

But  there  may  be  a  sale  with  an  option  in  the  pur- 
chaser to  rescind  and  return,  and  in  such  cases  the  general 
rule  is  that  the  title  passes  upon  delivery.  Wind  v.  Iler, 
93  Iowa,  316.  In  other  words,  the  mere  right  of  inspection 
does  not,  as  a  rule,  modify  the  general  rule  that  title  to 
personal  property  passes  upon  delivery  and  acceptance  by 
the  buyer.  Wind  v.  Iler,  93  Iowa,  316;  Hunt  v.  Wyman, 
10  Mass.  198.  If  nothing  more  appears  than  a  right  to 
rescind  and  return  the  property,  title  passes  upon  delivery 
and  acceptance  by  the  buyer.     See  cases  hitherto  cited. 

After  all,  however,  the  real  question  is  the  intent  of 

the  parties  manifested  by  the  terms  of  the  written  contract, 

if  there  be  one,  and  the  acts  and  conduct  of  the  parties  with 

Same-  reference  to  the  transaction,  and  as  a  rule  this 

part?es:**^  ^^  a  qucstiou  of  fact  for  court  or  jury.     Wind 

evidence.  ^    jj^^^  c)3  Jowa,  316;  Welch  v.  Spies,  103 

Iowa,  389;  McClung  v.  Kelley,  21  Iowa,  508;   Clarh  v. 
Shannon,  117  Iowa,  645. 
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The  trial  court  made  a  finding  of  facts  and  determined 
that  the  title  to  the  generator  did  not  pass  imtil  it  was  fully 
tested,  and  that,  as  no  such  test  was  made,  the  loss  should 
fall  upon  plaintiff.  It  also  found  that  defendant  did  not 
waive  the  test  and  is  not  estopped  from  insisting  thereon 
because  of  the  use  of  the  generator  after  the  partial  test, 
and  the  only  question  for  our  determination  is:  Shall 
these  findings  be  disturbed?  It  will  be  noted  that,  by  the 
terms  of  the  contract,  plaintiff  agreed  to  furnish  all  ap- 
paratus for  a  test,  and  that  50  percent  of  the  purchase  price 
was  withheld  until  the  material  was  tested  out,  and  that  this 
payment  was  dependent  upon  the  material  being  tested. 
This  clause  in  the  contract  is  full  of  significance.  Again, 
the  parties  undertook  by  contract  to  limit  the  effect  of  the 
acceptance  of  the  generator.  Again,  just  before  the  ma- 
terials were  finally  put  in  place,  one  acting  for  the  town 
wrote  plaintiff  the  following  letter:  "The  Wesco  Supply 
Company,  St  Louis,  Mo.— ^Gentlemen :  We  beg  to  advise 
that  you  will  be  required  to  run  a  test  upon  the  60  K.  W. 
generator  supplied  to  Allerton,  Iowa,  on  the  31st  of  Sep- 
tember, as  required  by  the  terms  of  your  contract  with  the 
city.  Kindly  advise  us  that  your  man  will  be  on  hand 
before  or  by  that  date,  and  that  he  will  secure  and  provide 
the  necessary  resistances,  etc.,  for  the  test.  Failure  to  make 
this  test  on  this  date,  will  necessitate  the  making  of  the 
same  by  the  undersigned,  and  whatever  costs  is  incurred  by 
the  writer  in  making  the  test,  will  be  deducted  from  the 
contract  price  of  the  equipment,  if  the  same  is  found  to 
be  satisfactory.  Eindly  see  that  the  discharge  resistance 
noted  in  our  recent  letter  to  you  is  on  hand  by  this  flate,  as 
we  are  to  close  our  connection  with  this  work  at  this  date, 
and  such  matters  must  be  cleaned  up.  Very  truly  yours. 
By  L.  G.  Knapp." 

On  the  whole  we  think  the  trial  court  was  justified  in 
finding  that  it  was  the  intent  of  the  parties  that  title 
should  not  pass  to  the  town  until  a  full  and  complete  test 
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was  made,  and  that  defendant  did  nothing  to  prevent  that 
test.  It  is  true  that  the  goods  were  put  in  possession  of 
the  defendant,  but  it  seems  that  this  delivery  was  subject 
to  the  condition  that  the  property  should  meet  a  subsequent 
test  before  final  acceptance  by  the  buyer.  In  this  respect 
the  case  is  much  like  Cornell  v.  Clark,  104  N.  T.  451  (10 
'N.  E.  888)  ;  Kitson  Co.  v.  Holden,  74  Vt.  104  (52  Atl. 
271) ;  Cliarter  Co.  v.  Bank,  54  Neb.  743  (74  N.  W.  1070). 

The  trial  court  was  justified  in  finding  that  there  was 
a  sale  upon  condition  and  title  did  not  pass  until  upon  a 
test  it  was  ascertained  that  the  property  was  of  the  kind 
bargained  for.  Such  seems  to  have  been  the  construction 
put  upon  the  transaction  very  like  the  one  here  before  us 
by  the  Supreme  Court  of  the  United  States  in  Pope  v. 
Allis,  115  U.  S.  363  (6  Sup.  Ct.  69,  29  L.  Ed.  393).  See, 
also,  Sturm  v.  Boker,  150  U.  S.  312  (14  Sup.  Ct  99,  37 
L.  Ed.  1093) ;  Pike  Electric  Co.  v.  Riclmrdson,  42  Mo. 
App.  272 ;  Rumpf  v.  Barto,  10  Wash.  382  (38  Pac.  1129) ; 
Kdhn  V.  Klabunde,  50  Wis.  235  (6  N.  W.  888) ;  Mowbray 
V.  Cady,  40  Iowa,  604. 

The  case  is  not  one  of  sale  or  return,  but  really  one 
of  conditional  sale,  and  in  our  opinion  the  trial  court  was 
right  in  finding  that  title  did  not  pass  until  a  final  test 
was  made  or  defendant  did  something  to  prevent  the  test 
The  cases  upon  these  propositions  are  very  numerous  and 
will  be  found  collected  in  35  Cyc.  pages  288,  289,  to  which 
reference  is  made.  Defendant  did  nothing  to  waive  the 
performance  of  the  condition,  and  there  is  no  such  showing 
as  amounts  to  an  estoppel  upon  it 

It  follows  that  the  judgment  must  be,  and  it  is — 
Affirmed. 
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Jebbt  O'Maba,  Appellant,  v.  Newton  &  North  western 

Railway  Company,  Appellee. 

Actions:    dismissal.    The  appointment  of  a  receiver  for  one  of  the 

1  parties  after  the  commencement  of  an  action  is  not  ground  for 
its  dismissal. 

Same:    dismissal  by  coxntT.    Where  a  cause  had  been  continued  by 

2  agreement  of  parties  to  accommodate  one  of  the  attorneys,  a 
dismissal  of  the  same  by  the  court  on  its  own  motion,  without 
having  previously  made  any  order  that  it  should  be  brought  to 
trial  or  it  would  be  dismissed,  and  no  trial  notice  having  been 
filed,  was  improperly  entered. 

Appeal   from  Jasper  District   Court. — ^Hon.    Bybon   W. 

Peeston,  Judge. 

Monday,  October  21,  1912. 

Appeal  by  plaintiff  from  an  order  overruling  an  appli- 
cation to  reinstate  on  the  calendar  a  cause  dismissed  for 
want  of  prosecution. — Reversed. 

Tripp  &  Tripp,  for  appellant. 

Morgan  &  Korf,  and  Dyer  &  Dyer,  for  appellee. 

Ladd,  J. — The  petition,  alleging  injury  to  a  horse  by 
collision  with  the  defendant's  train  in  a  right  of  way  where 
it  had  the  right  to  fence,  was  filed  January  24,  1907,  and 
an  amendment  thereto  October  17th  followed.  The  answer, 
a  general  denial,  was  filed  the  same  day.  The  trial  was 
begun  October  18th,  and  resulted  in  a  judgment  for  $350 
October  29,  1907.  The  defendant  appealed,  and  the  judg- 
ment was  reversed  November  19,  1908.     140  Iowa,  190. 
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Procedendo  issued  April  12,  1909,  and  was  filed  in 
the  district  court  the  next  day;  but  the  case  was  not  placed 
on  the  calendar  until  October,  1909,  term  of  court  Nothing 
was  done  with  it  at  that  term,  and  at  the  Novemjber,  1910, 
term  there  was  a  continuance  because  of  no  trial  notice  hav- 
ing been  filed.  Ko  entry  appears  to  have  been  made  at 
the  January,  1911,  term;  but  on  the  first  day  of  the  April 
term  following — that  is,  April  11th — ^the  court,  on  its  own 
motion,  entered  an  order  dismissing  the  cause  for  want  of 
prosecution,  and  taxed  the  costs  against  the  plaintiff.  Coim- 
sel  for  plaintiff  did  not  ascertain  this  until  May  4th  follow- 
ing, and  on  the  next  day  G.  M.  Tripp,  a  member  of  the 
firm  of  Tripp  &  Tripp,  orally  requested  the  court  to  set 
the  judgment  aside  and  reinstate  the  cause  on  the  calendar, 
saying  that  he  had  not  learned  of  the  judgment  until  the 
evening  before;  that  the  cause  had  been  continued  from  time 
to  time  by  agreement  of  parties;  and  that  the  plaintiff  de- 
sired to  try  the  case.  The  court  required  application  to  be 
made  in  writing,  which  was  done  May  9th,  and,  in  addition 
to  what  was  said  orally,  and  the  foregoing  facts,  recited  that 
the  attorneys  for  plaintiff  resided  at  Colfax,  a  distance  of 
twelve  miles  from  the  county  seat;  that  the  cause  had  been 
continued  from  time  to  time  by  agreement  of  parties,  the 
defendant's  attorneys  having  consented  thereto  on  account 
of  the  condition  of  G.  M.  Tripp's  eyesight;  that  his  left 
eye  had  been  seriously  injured  May  16,  1909 ;  that  his  phy- 
sician had  advised  him  that  to  use  his  eyes  much  would  en- 
danger his  eyesight,  and  did  not  permit  him,  until  Decem- 
ber, 1910,  to  read,  and  then  he  could  do  so  but  little  before 
his  eyes  would. blur,  and  since  which  time  he  has  been  able 
to  do  only  a  little  reading.  This  showing  was  supported  by 
affidavit  and  not  contradicted.  No  order  had  been  entered 
exacting  that,  unless  the  case  were  brought  on  for  trial,  it 
would  be  dismissed;  nor  had  any  trial  notice  been  filed 
for  the  term  at  which  the  dismissal  was  entered.  The  court, 
in  overruling  the  motion,   assigned  the  following  reasons 
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therefor:  (1)  The  cause  had  been  on  the  calendar  many 
years.  (2)  No  effort  had  been  made  to  bring  it  on  for 
trial,  and  it  could  not  then  be  tried,  as  the  jury  had  been 
discharged.  (3)  Court  was  tired  of  calling  it,  and  the 
defendant  had  gone  into  the  hands  of  a  receiver  appointed 
by  the  federal  court. 

The  mere  circumstance  that  a  receiver  had  been  ap- 
pointed since  the  action  was  begun,  of  course,  furnished  no 
reason  for  its  dismissal  (Weigen  v.  Insurance  Co.,  104 
1.  AcTioHs:  Iowa,  410),  and  undoubtedly  the  court  could 

dismiisai.  jj^^g  relieved  itself  of  the  burden  of  calling 

this  case  without  dismissing  it  Indeed,  the  practice  pre- 
vails in  many  counties  of  the  state  of  not  printing  causes 
not  noticed  for  trial  on  the  bar  docket  more  than  once  a 
year,  and  of  dismissing  for  want  of  prosecution  those  run- 
ning on  the  calendar  longer  than  a  period  designated,  in 
the  absence  of  a  showing  of  merit  and  excuse  for  delay. 
What  may  have  been  the  practice  of  the  court  in  Jasper 
county  is  not  disclosed. 

But,  though  the  dause  was  promptly  tried  in  the  first 
instance,  it  had  been  pending  since  its  reversal  in  November, 
1908.     The  delay  in  the  issuance  of  the  procedendo  and 

docketing  the  cause  is  not  explained.     It  is 
dismiMai  to  be  Said,  however,  that  defendant  had  taken 

no  exception  thereto.  Thereafter  the  con- 
tinuances were  by  agreement.  It  may  be  that,  notwith- 
standing the  condition  of  Mr.  Tripp's  eyes,  he  could 
have  tried  the  case,  or  his  partner  have  done  so  without 
him ;  but  defendant's  counsel  evidently  deemed  his  condition 
such  as  to  justify  them  in  acquiescing  in  his  desire  that 
the  trial  be  postponed  until  he  might  participate  therein 
without  danger  to  himself,  and  we  are  of  the  opinion  that 
the  court  should  have  recognized  their  right,  in  the  absence 
of  any  order  or  rule  of  court  to  the  contrary,  to  postpone 
the  trial  over  the  term.  Had  the  court  required  in  advance 
the  disposition  of  this  or  of  the  causes  generally  which  had 
been  on  the  calendar  for  a  defined  period  at  that  term, 
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thereby  advising  litigants  of  the  necessity  of  trying  their 
causes,  or  having  dismissals  for  want  of  prosecution  entered, 
appellant  would  have  had  no  cause  of  complaint  But  no 
order  of  the  kind  had  been  entered;  and,  as  the  parties 
had  agreed  upon  a  continuance,  counsel  had  the  right  to 
suppose  that  this  arrangement,  in  the  ordinary  course  of 
business,  would  be.  recognized  and  prove  effectual.  Instead, 
without  warning,  the  action  was  dismissed  by  the  court  on 
its  own  motion,  and  at  a  time  when  another  action  on  the 
same  cause  might  not  be  maintained  owing  to  the  statute  of 
limitations.  While  recognizing  the  large  discretion  a  trial 
court  may  exercise  in  the  control  of  its  calendar,  we  can 
not  avoid  the  conclusion  that  its  order  and  ruling  in  the 
case  at  bar,  though  not  so  intended,  was  somewhat  arbi- 
trary, and  not  to  be  approved. — Reversed, 


Sophia  H.  Clawson,  Appellant,  v.  Emma  Webbkb,  et  al. 

Conveyances:     mental  CApAaTv:    burden  of  proof.    In  seeking  to 

1  set  aside  a  deed  on  the  ground  of  mental  incapacity  and  undue 
influence  the  burden  of  establishing  the  incapacity  is  upon  the 
plaintiff.  In  the  instant  case  the  evidence  is  held  insufficient  to 
show  lack  of  mental  capacity. 

Same:     undue  influence:    evidence.     Neither  the  unreasonableness 

2  of  a  will  or  conveyance  alone,  nor  mere  love  and  affection  be- 
tween parent  and  child  is  sufficient  to  show  undue  influence; 
nor  will  a  consideration  for  the  welfare  and  comfort  of  either 
parent  or  child  establish  such  influence,  or  raise  a  presumption 
that  it  was  exercised;  although  in  cases  where  the  testator  or 
grantor  was  old  and  infirm,  and  reposed  great  confidence  in  a 
child,  a  transaction  for  the  benefit  of  the  child  will  be  closely 
scrutinized,  and  he  will  be  required  to  show  its  good  faith.  The 
evidence  is  held  insufficient  to  show  undue  influence. 

Appeal  from  Henry  iJistrict  Court, — ^Hon.  W.  S.  Withbow, 

Judge. 


Oct.  1912]  Clawson  v.  Webbeb.  _     Y06 

Monday,  Octobeb  21^  1912, 

Suit  in  equity  to  set  aside  a  deed  on  the  grounds  of 
mental  incapacity  and  undue  influence.  Judgment  for  the 
defendants.    PlaintiflF  appeals. — Affirmed. 

m 

J.  C  McCaid,  for  appellant 
TF,  F.  Kopp,  for  appellees. 

Shebwin,  J. — ^Mrs.  Wilhelmine  Lucrode  died  on  the 
15th  day  of  February,  1906,  leaving  four  children  surviv- 
ing her,  to  wit:  Sophia  A.  Clawson,  the  plaintiff  in  this 
action,  Mrs.  Pixley,  who  at  the  time  of  her  death  and  for 
many  years  prior  thereto  lived  in  Kansas,  Carrie  Tovera, 
and  Emma  Lucrode.  Mrs.  Lucrode  became  ill  on  the  3d 
day  of  February,  1906.  On  the  10th  day  of  February  she 
executed  a  deed  of  her  property  in  favor  of  Carrie  Tovera 
and  Emma  Lucrode,  and  it  is  this  deed  that  the  plaintiff 
asks  to  have  set  aside,  because  of  the  mental  incapacity  of 
the  grantor,  and  because  of  the  undue  influence  of  the 
grantees.  We  shall  not  attempt  to  recite  any  considerable 
part  of  the  evidence  received  on  the  4uestion  of  the  grant- 
or's mental  capacity  for  years  before,  and  at  the  time  she 
pxected  the  deed.  A  brief  history  of  the  family  and  our 
conclusion  from  the  evidence  will  suffice  so  far  as  this  branch 
of  the  case  is  concerned.  Mrs.  Lucrode  had  been  a  widow 
for  a  great  many  years.  Mrs.  Clawson,  the  plaintiff,  was 
married  and  left  home  over  thirty-five  years  before  the 
death  of  Mrs.  Lucrode.  The  greater  part  of  this  time  she 
lived  with  her  husband  and  family  in  Mt.  Pleasant,  where 
Mrs.  Lucrode  resided,  and  for  several  years  immediately 
preceding  her  mother's  death  she  lived  on  the  back  end  of 
the  same  lot  that  her  mother  lived  on. 

After  the  marriage  of  MVs.  Clawson,  she  did  not  in 

any  way  assist  in  caring  for  her  mother^  nor  did  her  mother 
Vol.  is6  Ia.— 45. 
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at  any  time  live  with  her.  For  at  least  eight  years  prior 
to  Mrs.  Liicrode's  death  she  and  the  plaintiff  had  not  been 
on  good  terms.  They  did  not  visit  or  call  on  each  other,  nor 
did  they  have  any  communication  of  any  kind.  During 
this  time  the  habits  of  Mr.  Clawson  and  his  son  were  not 
good,  and  did  not  meet  the  approval,  of  Mrs.  Lucrode,  and 
Mr.  Clawson  had  no  more  to  do  with  Mrs.  Lucrode  than  did 
his  wife.  At  the  time  of  Mrs.  Clawson's  marriage,  the  only 
property  that  Mrs.  Lucroda  owned  was  a  little  house  and 
lot  worth  about  $400,  with  an  indebtedness  of  about  $200. 
The  family  had  before  this  time  owned  a  home  in  Missouri, 
which  was  sold  for  $250,  and  the  proceeds  thereof  divided 
among  the  members  of  the  family;  Mrs.  Clawson  getting 
her  share.  Subsequent  to  the  marriage  of  Mrs.  Clawson  for 
a  number  of  years  the  dairghters  Carrie  and  Emma  and 
their  mother  lived  together,  and  supported  themselves  by 
sewing.  Emma  graduated  from  the  public  schools,  and 
then  attended  the  Iowa  Wesleyan  University  at  Mt. 
Pleasant  for  two  years,  graduating  there  in  1878.  She 
earned  her  own  way  through  school.  After  her  graduation, 
she  continued  to  do  sewing  with  her  mother  and  sister 
Carrie  until  1882,  when  she  began  teaching  in  the  Mt. 
Pleasant  High  Scho61,  where  she  taught  about  six  years. 
She  subsequently  taught  in  the  public  schools  of  other  cities 
and  in  a  college  located  in  Kansas.  In  1883,  while  she 
was  teaching  in  Mt.  Pleasant,  her  mother  bought  a  house 
and  lot  in  Mt.  Pleasant,  for  which  she  contracted  to  pay 
$1,500  in  installments,  and  soon  thereafter  the  family 
moved  into  this  house.  Mrs.  Lucrode  lived  there  until  her 
death.  This  property  was  practically  paid  for  with  money 
earned  by  the  daughter  Emma  in  teaching.  In  1887  the 
two  daughters,  Carrie  and  Emma,  and  their  mother,  bought 
another  lot  in  Mt  Pleasant  for  $400,  and  received  a  joint 
deed.  There  was  a  building  on  this  lot  that  was  owned 
by  a  party  other  than  the  o^ner  of  the  lot,  and  this  build- 
ing Emma  bought    The  property  that  Mrs.  Lucrode  owned 
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and  deeded  to  her  daiighters  on  the  10th  of  February,  1906, 
was  the  property  that  she  owned  at  the  time  of  the  plain- 
tiff's marriage,  the  property  that  had  been  purchased  in 
1883  for  $1,500,  had  been  principally  paid  for  with  Bmma's 
money,  and  her  one-third  interest  in  the  lot  purchased  in 
1887  by  herself  and  two  daughters  for  $400.  The  daughter 
Carrie  was  married  somewhere  about  1889,  and  for  the  ten 
years  immediately  preceding  her  mother's  death  she  lived 
next  to  her  on  the  same  lot,  where  she  and  her  husband  con- 
ducted a  restaurant.  Carrie  and  her  mother  were  always 
affectionate  and  friendly,  and  the  relations  existing  between 
Emma  and  her  mother  were  especially  intimate.  The  record 
discloses  but  little  in  relation  to  the  history  of  Mrs.  Pixley, 
but,  as  neither  she  nor  her  heirs  joined  in  this  suit,  the 
matter  is  not  material. 

The  burden  of  proof  is,  of  course,  upon  the  plaintiff 
to  show  that  Mrs.  Lucrode  was  mentally  incompetent  tp 
make  the  conveyance  in  question.     To  sustain  this  branch 

of  her  case,  she  relies  principally  on  evidence 

X.    CONVEYAKCES:  .  •,.  t  ^ 

mental  tending  to  show  that  some  twenty  years  or 

capacity:  f     f 

burden  of         morc  bcfore  the  death  of  Mrs.  Lucrode  she 

proof. 

was  melancholy,  and  on  one  or  two  occasions 
atte^ipted  to  commit  suicide,  and  on  the  further  fact  that 
she  for  maiiy  years  before  her  death  refused  to  have  any 
relations  with  the  plaintiff  or  her  family.  The  record  dis- 
closes suflScient  reasons  for  Mrs.  Lucrode's  conduct  and 
bearing  towards  the  plaintiff  and  her  family.  There  was 
friction  between  them,  and,  if  it  be  conceded  that  the  con- 
duct of  Mrs.  Lucrode  was  just  as  represented  by  the  plain- 
tiff, it  would  fall  far  short  of  proving  mental  incapacity  to 
make  a  deed,  or,  in  fact,  anything  more  than  settled  ill 
feeling,  resulting  in  occasional  displays  of  temper.  The 
evidence  touching  the  question  of  attempts  at  suicide  is 
not  at  all  convincing,  but,  conceding  that  it  is  all  true,  it 
does  not  establish  mental  incapacity  at  the  time  the  deed 
was  executed.     The  evidence  is  practically  conclusive  that 
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Mrs.  Lucrode  was  in  full  possession  of  her  mental  faculties 
up  to  the  time  of  her  death.  Prior  to  her  fatal  illness,  she 
had  always  been  physically  well,  and  while  her  sickness  was 
severef  and  her  decline  rapid,  she  seems  to  have  retained  her 
mental  vigor  as  fully  as  is  usual.  Two  physicians  of  repute, 
who  attended  her,  testify  that  she  was  in  full  possession 
of  her  mental  faculties  up  to  the  last.  Plaintiff  attempted 
to  show  that  deceased  was  physically  very  weak,  and  at 
least  partly  unconscious  on  the  day  that  she  executed  the 
deed.  That  she  was  physically  weak  at  that  time  is  con- 
ceded by  all,  but  the  overwhelming  weight  of  the  evidence 
is  that  she  was  mentally  active  and  bright. 

IL  The  evidence  relied  upon  to  show  undue  influence 
in  much  weaker  than  that  depended  upon  to  show  mental 
incapacity.  Practically  all  there  is  of  it  is  the  claimed  un- 
2  Sams-  reasonableness    6f    the    conveyance    and    the 

S!5h«5ncc:  close  relationship  existing  between  the  mother . 

evidence.  ^^^  j^^.  ^^^  daughters,  the  grantees.     The 

conveyance  was  not  unreasonable.  So  far,  at  least,  as  the 
daughter  Emma  is  concerned,  it  would  have  been  unreason- 
able for  her  mother  to  have  made  any  disposition  of  the 
property  that  would  have  taken  from  her  the  fruit  of  years 
of  hard  labor  in  her  mother's  behalf.  The  plaintiff  had  no 
claim  on  the  property.  She  had  contributed  nothing  towards 
its  accumulation,  nor  towards  the  support  of  her  mother 
during  the  years  of  her  poverty,  and  she  certainly  is  in 
no  position  to  complain  because  of  the  conveyance  to  Emma, 
nor  because  of  the  conveyance  to  Mrs.  Tovera,  for  the  reason 
that  Mrs.  Tovera  was  a  true  daughter  and  not  a  stranger 
in  every  respect  but  blood.  In  any  event,  the  unreasonable- 
ness of  a  will  or  conveyance  is  not  alone  sufficient  to  show 
undue  influence.  In  re  Tovmsend's  Estate,  122  Iowa,  246. 
Mere  love  or  affection  between  parent  and  child  does 
not  alone  tend  to  show  undue  influence,  nor  does  a  careful 
consideration  for  the  comfort  and  welfare  of  either  establish 
such  influence,  or  raise  a  presumption  that  it  has  been  exer- 
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cised.  Hanrahan  v.  O'Toole,  139  Iowa,  229;  Johnson  v. 
Johnson,  134  Iowa,  33;  Reeves  v.  Howard,  118  Iowa,  121; 
Mallow  V.  Walker,  115  Iowa,  238.  In  cases  where  the 
testator  or  grantor  was  old  and  infirm  and  reposed  especial 
confidence  in  his  child,  we  have  held  that  transactions  re- 
sulting in  benefit  to  sucL  child  will  be  closely  investigated, 
and  that  in  such  cases  the  burden  is  on  the  grantee  to  show 
the  bona  fides  thereof.  Beese  y.  Shutte,  133  Iowa,  681; 
Brant  v.  Brant,  115  Iowa,  701.  Without  conceding  that 
the  conditipn  of  Mrs.  Lucrode  and  the  relationship  existing 
between  her  and  her  daughters  would  bring  this  case  within 
the  rule  last  stated,  we  say  that,  if  such  were  the  case,  the 
burden  has  been  fully  met  by  these  defendants.  The  execu- 
tion of  the  deed  is  shown  to  haveT)een  the  deliberate  and 
voluntary  act  of  Mrs.  Lucrode.  The  evidence  also  con- 
clusively shows  a  delivery  of  the  deed  to  the  grantees  im- 
mediately after  its  execution,  and  its  acceptance  by  them. 
This  judgment  is  right,  and  it  is — Affirmed. 


Theodore  Zappas,  a  Minor,  by  Geobge  Shereopulos,  his 
next  Friend,  v.  Christ  Roumeliote,  Appellant. 

Master  and  servant:     issues:    pleadings:    instructions.     In  this 

1  action  to  recover  tips  paid  an  employer  by  mistake,  in  which  a 
settlement  was  pleaded  by  defendant,  and  in  reply  plaintiff  pleaded 
that  the  settlement  was  procured  by  fraud  and  that  he  was  a 
minor  and  had  disaffirmed  it,  a  failure  to  instruct  as  to  the 
effect  of  the  settlement  was  without  prejudice  to  the  defendant, 
where  the  jury  found  that  the  tips,  were  personal  gifts  to  the 
plaintiff  and  that  he  had  not  contracted  to  pay  them  to  defend- 
ant; as  the  action  was  not  upon  any  contract  requiring  repudia- 
tion to  entitle  plaintiff  to  recover,  and  under  the  facts  proven 
defendant  could  not  avoid  liability  on  any  theory. 

Same:     compensation  of  servant:    tips:    burden  of  proof.     Tips 

2  given  a  servant,  over  and  above  the  regular  charge  for  the 
service,  belong  to  the  servant;  and  the  burden  is  upon  the  em- 
ployer to  show  a  contract  by  which  they  were  to  be  turned 
over  to  liim. 
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Appeal    from    Woodbury    District.   Court. — Hon.    David 

Mould,  Judge. 

Monday,  October  21,  1912. 

The  facts  are  stated  in  the  .opinioiL — Affirmed, 

A.  Van  Wagenen,  for  appellant.  ' 

Alfred  Ilaas,  for  appellee. 

Shebwin,  J. — The  plaintiff,  a  minor,  was  employed 
by  the  defendant  in  his  shoe-shining  emporium.  He  worked 
under  a  salary  contraef,  and  the  wages  agreed  upon  were 
paid  him.  During  the  two  years  of  his  service  for  the 
defendant,  however,  he  was  given  tips  by  customers  whose 
work  he  had  done,  and  these  daily  tips  were  turned  over  to 
the  defendant  each  night.  This  action  was  brought  to  re- 
cover back  such  tips.  The  case  was  tried  to  a  jury,  and  a 
verdict  was  returned  for  the  plaintiff,  upon  which  judgment 
was  entered,  and  the  defendant  appeals.  Two  defenses  were 
interposed  by  the  defendant:  First,  that  there  was  an  agree- 
ment between  them  that  the  tips  should  belong  to  the  defend- 
ant; and,  second,  that  there  was  a  complete  settlement  at 
the  end  of  plaintiff's  service,  which  was  evidenced  by  a 
receipt  in  full. 

The  first  two  counts  of  the  petition  were  based  on 
contracts  which  the  plaintiff  alleged  that  he  had  made  with 
the  defendant,  and  neither  count  involved  the  subject  of 

tips.  The  trial  court  instructed  on  the  bear- 
sekvant:  ing  that  the  defendant's  plea  of  settlement 

issues: 

pleadings:         would  havc  ou  theso  two  counts,  but  did  not 

instructions.  ' 

refer  to  the  plea  of  settlement  in  con- 
nection with  count  5,  upon  which  the  claim  for  tips  was 
based,  and  this  is  alleged  as  error.  We  are  given  no  light 
on  this  matter  by  counsel  for  appellee.     But  the  appellee 


\ 


Oct  1912]  Zappas  v.  Roumeliote,  711 

pleaded  in  reply  to  defendant's  answer  that  the  receipt 
pleaded  and  relied  upon  by  the  defendant  was  obtained  by 
frauds  and  that,  being  a  minor,  he  had  disaffirmed  •  any 
settlement  or  receipt  Under  proper  instructions  the  jury 
found  that  there  was  no  contract  between  the  parties  as  to 
tips,  and  that  the  tips  were  personal  gifts  to  the  plaintiff  ^ 
by  patrons  of  the  house.  These  findings  are  fully  established 
by  the  evidence;  and,  accepting  them  as  true,  it  is  manifest 
.that  the  defendant  was  not  prejudiced  by  the  court's  failure 
to  instruct  on  the  question  of  settlement  in  connection  with 
count  5.  This  "count  was  not  based  on  any  contract,  either 
express  or  implied,  unless  it  be  said  that  there  was  an  im- 
plied contract  on  the  part  of  the  defendant  to  return  to 
the  plaintiff  that  which  had  been  wrongfully  exacted  of 
him.  But,  if  that  be  true,  it  was  not  a  contract  that  would 
involve  repudiation  on  the  part  of  the  plaintiff  in  order  to 
maintain  this  suit  Indeed,  the  reverse  of  that  would  be 
true,  and  the  only  repudiation  in  the  case  would  be  that 
of  the  contract  of  settlement,  which  might  deprive  the  plain- 
tiff of  the  benefit  of  the  implied  contract  to  repay  money 
wrongfully  received;  and  such  repudiation  or  disaffirmance 
of  the  settlement  was  conclusively  evidenced  by  the  claim 
made  in  this  suit.  And  we  see  no  way  for  the  defendant* 
to  escape  liability  under  the  facts.  The  trial  court  instructed 
that  the  plaintiff  could  not  recover  on  count  5,  if  he  had 
entered  into  any  contract  to  turn  the  tips  over  to  the  de- 
fendant, and  the  plaintiff  was  not  permitted  to  affirm  a 
part  of  his  contract  with  the  defendant  and  disaffirm  an- 
other part  thereof.  It  is  a  familiar  rule  that  we  will  not 
reverse  where  no  prejudice  appears,  or  where  a  different 
result  can  not  justly  be  reached. 

We  think  the  court  was  right  in  instructing  that  the 
plaintiff  would  be  entitled  to  any  gifts  in  the  way  of  tips, 
over  and  above  the  regular  charge  for  the  service  performed, 
given  to  him  by  patrons  of  the  defendant's  place;  and  that 
the  burden  of  proof  was  on  the  defendant  to  show  an  agree- 
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ment  on  the  part  of  the  plaintiff  to  turn  the  tips  over  to  him. 
^The  plaintiff  did  prove  that  the  tips  were 

s    Same  * 

cpmpensation     given  to  him   as  a  gratuity^   and  were  not 
tips:  burden  of    intended   for  the   defendant;   and  that  was 

proof.  ' 

all  that  the  law  could  require  of  him. 
There  is  nothing  in  the  record  to  indicate  that  the  verdieil 
was  the  result  of  passion  or  prejudice.  On  the  other  hand, 
we  think  it  was  fully  justified  by  the  evidence.  The  plain- 
tiff was  a  young  Greek,  who  had  just  come  to  this  country. 
He  knew  nothing  of  our  language  for  some  time,  and  did 
not  know  for  a  year  that  the  tips  given  to  him  were  in- 
-^  tended  by  the  donors  as  gifts  to  him.  The  defendant  de- 
manded and  received  this  money,  and  it  is  right  that  he 
should  return  it.    The  judgment  is — Affirmed. 


C.  H.  Smith,  Appellee,  v.  H.  W.  SuBOHTiNa,  Appellant 

New  trial:     delay  in  filing  motion.    Where  the  affidavits  in  sup- 

1  port  of  a  motion  for  a  new  trial  were  not  filed  for  some  time 
after  the  time  for  filing:  the  motion  had  expired,  although  the 
motidn  itself  was  filed  within  the  time,  the  court  was  justified 
in  overruling  the  motion. 

*  Same:     newly  discovered  evidence.     The  court  did  not  abuse  its 

2  discretion  in  overruling  a  motion  for  new  trial  on  the  ground 
of  newly  discovered  evidence,  in  an  action  for  slander,  where 
the  proffered  evidence  was  cumulative  and  only  tended  to  estab- 
lish the  justification  pleaded  as  to  part  of  the  admitted  slanderous 
words  used.  • 

Appeal  from  Wapello  District  Court, — Hon.  F.  W.  Eichbl- 

BEBGEB,  Judge. 

Monday,  Octobbe  21,  1912. 

Action  at  law  to  recover  damages  for  an  alleged 
slander.  The  plaintiff  recovered  judgment  for  $500,  and 
defendant  appeals. — Affirmed. 
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Gilmore  &  Moon  and  /.  A.  Lowenberg,  for  appeflant. 

Jaques  &  Jaques,  and  Lloyd  L.  Duke,  for  appellee.' 

Weaver,  J. — The  slanderous  words  which  defendant 
is  charged  with  *  uttering  of  and  concerning  the  plaintiff 
are  to  the  effect  that,  while  in  the  employ  of  the  defendant 
as  an  upholsterer,  plaintiff  had  stolen  goods  from  him ;  that 
plaintiff  had  collected  money  for  the  defendant  and  converted 
it  to  his  own  use;  that  plaintiff  was  a  crook  and  thief,  and 
consorted  and  had  intercourse  with  lewd  womeiL  In  answer 
to  these  allegations  defendant  admits  that  he  did  charge 
plaintiff  with  criminal  acts  as  alleged  in  the  petition,  and 
avers  that  said  charges  are  true.  Further  answering,  he 
says  that  he  was  informed  by  various  persons  that  liis  state- 
ments concerning  the  plaintiff  were  true,  and  that  he  had 
reason  to  believe  their  truth  at  the  time  he  made  them.  In 
support  of  his  pleaded  justification,  defendant  introduced 
the  testimony  of  one  Dom,  who  swore  that  on  several  oc- 
casions prior  to  the  alleged  slander,  while  he  was  employed 
by  the  defendant  in  a  furniture  store  in  Ottumwa,  he, 
at  the  solicitation  of  the  plaintiff,  stole  leather  and  up- 
holstering goods  of  the  property  of  the  defendant  and  de- 
livered them  to  the  plaintiff.  Later  he  says  he  confessed 
his  theft  to  the  defendant,  and  informed  him  of  the  plain- 
tiff's complicity  in  the  crime.  Dom  further  testified  that 
some  of  the  stolen  goods  were  used  by  plaintiff  in  doing 
certain  work  for  one  McOrath,^  and  defendant,  as  a  witness 
in  his  own  behalf,  states  that  he  examined  the  upholstering 
so  done  for  McGrath,  and  swears  that  the  material  therein 
is  like  the  stock  he  was  handling,  and  that  no  other  dealer 
in  Ottumwa"  kept  or  sold  such  goods  to  his  knowledge.  No 
other  witness  was  examined  on  behalf  of  the  defendant. 
Plaintiff  denied  the  story  of  Dom  in  its  entirety,  and  swore 
that  the  goods  used  in  doing  the  McGrath  job  were  pur- 
chased by  him  from  dealers  in  the  usual  course  of  business. 
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Upon  this  showing  the  jury  returned  a  verdict  in  plain- 
tiff's favor  for  $500. 

The  appellant  has  not  included  the  court's  instructions 
in  his  abstract,  and  we  do  not  understand  counsel  as  con- 
tending that   there  is   any  reversible  error  shown  in  the 

record  of  the  trial :  but  error  is  assigned  upon 

X    New   tkial* 

delay  in  , '       the   Overruling   of   a   motion    for   new   trial 

filing  motion.  ^  -it  j. 

based  upon  the  alleged  discovery  of  new  evi- 
dence tending  to  ^show  that  some  of  the  goods  used  by  plain- 
tiff  were  stolen  from  the  defendant.  The  verdict  was  re- 
turned November  5,  1910,  and  by  order  of  court  the  time  • 
for  filing  motion  for  a  new  trial  was  extended  until  Novem- 
ber 12,  1910.  On  the  date  last  named  the  motion,  without 
affidavits  or  other  support,  was  filed.  The  affidavits  appear- 
ing in  the  record  in  support  of  the  motion  were  not  made 
until  about  the  1st  of  December,  1910,  and  were  not  filed 
in  court  until  a  later  date.  The  principal  affidavit  so  re- 
lied upon  is  by  the  manager  of  a  leather  manufacturing 
establishment,  to  whom  a  sample  of  the  material  used  in 
'  the  McGrath  job  was  submitted,  and  he  avers  that  such 
material  was  not  made  until  after  the  date  when  plaintiff 
claims  to  have  purchased  it  in  his  business.  The  motion 
was  properly  denied  for  several  reasons.  It  was  not  filed 
within  the  time  given  for  that  purpose.  True  the  form  or 
body  of  the  motion  was  filed  on  the  last  day  of  the  time 
granted,  but  wholly  without  any  showing  in  its  support; 
and  the  court  could  properly  decline  to  consider  the  affidavits 
filed  at  a  later  date  without  its  leave. 

Even  if  we  consider  the  affidavits  as  having  been  pre- 
sented in  time,  the  evidence  so  offered  is  purely  cumulative. 
The   defendant   himself   testified   as    an   expetrt   that    the  • 
a  Same-  leather  in  question  had  not  been  manufac- 

cowe/^""        tured  at  the  time  plaintiff  claimed  to  have 
evidence.  purchased  it.     Ag^iu,  the  defamatory  words 

charged  and  admitted  by  defendant  include  an  accusation 
of  embezzlement  of  moneys  collected,  a^  well  as  an  accusation 
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of  adultery.  All  of  these  grave  imputations  defendant  ad- 
mitted, and  attempted  to  justify  by  alleging  their  truth — 
a  defense  in  support  of  which  he  offered  not  a  word  of 
testimony.  On  neither  of  these  issues  did  the  alleged  newly 
discovered  evidence  have  any  bearing  whatsoever.  It  needs 
neither  argimient  nor  citation  of  authorities  to  sustain  us 
in  holding  that  the  court  did  not  abuse  its  discretion  in 
denying  the  motion.  Indeed,  the  case  as  made  by  the  de- 
fendant himself  renders  it  very  clear  that  he  indulged  in 
vituperative  abuse  of  the  plaintiff  to  a  reckless  degree,'  and 
then  as  recklessly  emphasized  it  by  alleging  the  truth  of  the 
slander  in  every  particular — a  plea  which  he  made  no  effort 
to  sustain,  save  in  a  single  particular.  He  who  assumes 
that  attitude  against  his  neighbor  has  no  just  ground  or 
complaint  if  the  law  of  the  land  and  a  jury  of  his  peers 
hold  him  to  respond  in  substantial  damages  to  the  injured 
party.  The  verdict  returned  is  by  no  means  excessive. 
There  is  no  ground  on  which  we  can  properly  disturb  the 
judgment,  and  it  is — Affirmed. 


Bank  of  Hinton,  Appellant,  v.  E.  J.  Swan,  et  al.,  Defend- 
ants, and  First  National  Bank  of  Cherokee,  In- 
terveners, Appellees. 

Chattel  mortgages:    oral  agreement:  garnishment.    A  chattel  lien 

1  may  be  created  by  oral  agreement,  and  where  the  agreement 
lis  followed  by  a  change  of  possession  the  property  is  not 
subject  to  attachment.  Thus  where  a  debtor  orally  agreed  with 
a  creditor  and  a  third  person  to  sell  certain  property  and  place 
the  proceeds  in  the  hands  of  the  third  party  for  the  benefit  of 
the  creditor  a  lien  was  created;  and  when  the  fund  passed  to  the 
third  party  it  was  in  effect  delivered  to  the  creditor  and  was 
not  subject  to  garnishment,  even  though  a  portion  of  the  fund 
was  received  by  him  after  service  of  garnishment. 

Same:     extinguishment  of  lien.     Chattel  mortgage  liens  are  ex- 

2  tinguished  by  a  sale  of  the  property  by  agreement  of  the  par- 
ties, and  the  mortgagee's  rights  thereafter  are  to  the  proceeds 
according  to  the  agreement. 
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Appeal  from  Plymouth  District   Court. — Hon.   John  F, 

Oliveb,  Judge. 

Tuesday,  October  22,  1912. 

The  opinion  states  the  case. — Affirmed. 

E.  T.  Bedell,  for  appellant. 

Herrick  &  Herrick,  for  intervener. 

/.  A.  Miller,  for  appellee,  Swan. 

< 

Wbavee,  J. — The  defendant  Swan  was  indebted  .to 
the  plaintiflF  Bank  of  Hinton  as  well  as  to  the  intervener 
First  National  Bank  of  Cherokee.  The  indebtedness  to 
the  intervener  was  secured  by  mortgage  upon  a  considerable 
amount  of  personal  property,  and,  in  part,  at  least  by  land- 
lord's lien.  Prior  to  the  commencement  of  this  action, 
Swan  held  a  public  sale  at  which  the  property  subject  to 
the  lien  was  disposed  of  at  auction,  and  the  proceeds  there- 
of were  received  by  one  Stanoscheck,  who  acted  as  clerk  of 
the  sale.  Thereupon  the  plaintiff  bank  brought  an  attach- 
ment suit  upon  its  claim  against  Swan,  and  caused 
Stanoscheck  to  be  served  with  notice  of  garnishment  therein. 
In  this  action  the  Cherokee  bank  intervened,  pleading  its 
claims  against  Swan,  and  the  liens  by  which  they  were 
secured,  and  alleging  that  the  sale  of  said  property  was 
made  under  and  in  pursuance  of  an  oral  agreement  between 
itself  and  Swan,  by  which  the  property  should  be  put  up 
and  sold  at  auction  for  the  benefit  of  the  intervener.  It 
further  alleges  that  the  said  Stanoscheck  was  agreed  upon 
and  selected  by  the  mortgagor  and  the  intervener  as  the 
person  who  should  act  as  derk  at  said  sale  and  should 
take  and  receive  the  proceeds  thereof  and  turn  the  same  over 
to  the  intervener  to  the  extent  of  its  claims  against  Swan. 
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In  other  words,  it  is  claimed  for  the  intervener  that  Stanos- 
check's  possession  of  said  fund  was  and  is  for  its  benefit, 
and  that  the  garnishment  in  plaintiff's  favor  is  subject 
thereto.  The  claim  is  denied  by  the  plaintiff,  which  insists 
as  a  matter  of  fact  and  of  law  that  in  permitting  the  sale 
of  the  property  intervener  waived  its  lien,  and  that  such 
lien  did  not  follow  or  attach  to  the  proceeds  of  the  sale 
in  the  hands  of  Stanoscheck.  The  trial  court  sustained  the 
claim  of  the  intervener  and  plaintiff  appeals. 

I.  It  may  be  conceded,  as  claimed  by  appellant,  that 
Swan  held  the  sale,  and  employed  the  auctioneer.  It  may 
also  be  conceded  that  the  lien  of  a  mortgage  does  not  as  a 

matter  of  law  follow  or  attach  to  the  pro- 
iioiTCAOEs:        ceeds  of  a  sale  of  the  mortgaged  property. 

oral  agree-  -  ., 

mcnt:  garnish-   But  thcse  coucessious  do  not  nccessarily  en- 

title  plaintiff  to  the  relief  it  asks  in  this 
action.  Even  if  the  intervener  had  no  lien  of  any  kind  upon 
the  property  sold,  yet  if  Swan  was  indebted  to  said  bank 
and  entered  into  an  agreement  with  it  by  which  he  would 
make  his  sale,  and  have  the  proceeds  thereof  delivered  to 
or  placed  in  the  hands  of  the  clerk  or  other  designated 
person  to  be  by  said  person  paid  over  to  the  bank,  that 
person  would  hold  such  proceeds  as  bailee  or  trustee  for 
the  bank,  and  the  fund  would  not  be  subject  to  garnishment 
at  the  suit  of  another  creditor  of  Swan.«  In  other  words, 
even  though  the  mortgage  lien  as  such  should  not  follow  or 
attach  to  such  proceeds  it  was  competent  for  the  parties  to 
create  a  lien  thereon  by  oral  contract,  and,  possession  hav- 
ing once  passed  to  the  third  person  for  the  use  or 
benefit  of  the  bank,  it  was  equivalent  to  a  delivery  into 
the  hands  of  the  bank  itself.  Nor  would  the  result  be 
otherwise  if  as  claimed  some  of  the  money  or  proceeds  of 
the  sale  came  into  the  hands  of  the  clerk  after  the  garnish- 
ment. The  garnishing  creditor  can  get  no  other  or  higher 
right  to  the  fund  in  the  garnishee's  hands  than  the  debtor 
himself  had.     The  clerk's  possession  was  such  only  as  he 
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obtained  by  virtue  of  the  agreement  between  Swan  and  the 
bank,  and  he  never  at  any  time  received  or  held  any  of  the 
proceeds  of  the  sale  for  Swan^  unless  it  should  appear  that 
there  was  an  excess  returnable  to  him  after  paying  the 
claims  of  the  bank — a  condition  which  it  is  dhown  did  not 
exist.  There  was  no  relation  of  creditor  and  debtor  between 
Swan  and  the  clerk  who  held  the  proceeds  of  the  sale  for 
the  benefit  of  the  intervener.  Had  Swan  demanded  them 
from  Stanoscheck,  the  latter  could  not  have  rightfully 
surrendered  them  to  him.  Whether  we  say  the  receipt  of 
the  funds  by  Stanoscheck  was  in  law  a  receipt  by  the  bank, 
or  that  the  arrangement  made  created  a  lien  thereon  in  his 
hands  for  the  benefit  of  the  bank^  the  same  conclusion  must 
be  reached — that  the  garnishing  creditor  gains  no  priority 
by  its  garnishment  See  Savings  Bank  v.  Mowery,  149 
Iowa,  114;  Packer  v.  Crary,  121  Iowa,  388;  Orumme  v. 
Firminich  Co.,  110  Iowa,  607. 

A  chattel  lien  may  be  created  by  oral  as  well  as  by 
written  contract.  Bates  v.  Wiggin,  37  Kan.  44  (14  Pac 
442,  1  Am.  St  Rep.  234) ;  Bank  v.  Jones,  4  N.  Y.  497 
(66  Am.  Dec  290).  This  is  particularly  true  where  the 
agreement  is  followed  by  or  accompanied  with  change  of 
possession.  McTaggart  v.  Rose,  14  Ind.  230;  Bardwell  v. 
Roberts,  66  Barb.  (N.  Y.)  433.  Liens  of  this  character 
are,  of  course,  invalid  as  against  attaching  creditors  with- 
out notice  actual  or  constructive,  but  the  delivery  of  posses- 
sion to  the  lienholder  or  to  a  third  person  for  his  use  is, 
under  familiar  rules,  equivalent  to  notice.  Here  there  was 
a  change  of  possession.  The  garnishment  itself  proceeds 
upon  the  theory  that  the  property  has  been  sold,  and  that 
the  proceeds  of  the  sale  have  come  into  the  possession  ,ot 
the  garnishee.  That  possession  we  have  seen  was  delivered 
to  the  garnishee  for  the  use  and  benefit  of  the  intervener, 
and  became  affected  by  that  right  in  the  very  act  of  de- 
livery. There  was  no  interval  of  time  in  which  the  pro- 
ceeds of  the  sale  can  be  said  to  have  been  the  property  of 
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Swan  free  from  the  intervener's  claim.  In  other  words, 
there  was  never  an  instant  of  time  when  the  plaintiff's 
attachment  of  the  property  or  proceeds  of  the  sale  acquired 
or  could  acquire  priority  over  the  claim  of  the  intervener. 
The  cases  cited  by  appellant — Smith  v.  Bank,  99  Iowa,  282, 
and  other  precedents  of  that  class — do  not  control  the  issue 
here  presented.  In  none  of  them  was  the  property  or  money 
sought  to  be  attached  delivered  to  a  third  person  designated 
and  agreed  upon  to  receive  and  apply  it  to  the  payment  of 
the  mortgage  debt.  Nor  do  we  consider  it  a  matter  of 
material  import  that  Swan  undertook  to  pay  for  Stan- 
oscheck's  services  in  the  matter.  The  vital  question  is. 
What  was  the  nature  of  the  services  he  was  to  perform? 
And  upon  this  there  is  no  substantial  controversy.  Counsel 
misapprehends  the  record  in  asserting  that  there  was  no 
contract  or  agreement  between  the  bank  and  Stanoscheck. 
The  abstract  prepared  by  the  appellant  shows  otherwise. 
Stanoscheck  himself  says  that  Swan^  when  soliciting  him  to 
act  as  clerk,  said  that  the  bank  held  liens  upon  the  property, 
and  that  its  consent  would  have  to  be  secured.  Later  he 
was  called  into  the  bank  where  he  was  told  that  the  sale 
could  be  made,  and  he  could  act  as  clerk  on  condition  that 
he  turn  the  proceeds  into  the  bank  to  apply  upon  the  claims 
secured  by  its  liens.  The  bank  officer,  testifying  as  a  wit- 
ness, also  says  that  he  talked  with  Stanoscheck,  who  agreed 
to  act  as  clerk  under  the  arrangement  by  which  the  proceeds 
were  to  be  turned  over  in  payment  of  said  claims. 

IL  Appellant  makes  the  further  point  that  the  mort- 
gages held  by  the  bank  were  void  because  they  included 
exempt  property,  and  Swan's  wife  did  not  join  in  their 

execution.    It  is  quite  doubtful  whether  plain- 

a    Same*  . 

extinguiihincnt  tiff  as  an  attaching  creditor  is  entitled  to  reap 

of  lien.  * 

any  advantage  over  another  creditor  by  rais- 
ing the  question  of  exemption  in  behalf  of  a  debtor  who 
does  not  claim  it  for  himself,  but,  as  counsel  himself  says, 


tr 
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the  validity  of  the  mortgages  is  no  longer  a  matter  of  special 
importance. 

The  liens,  if  any,  upon  the  property,  were  extinguished 
by  the  sale,  and  the  intervener's  right  in  the  premises  is 
grounded  upon  the  agreement  by  which  the  sale  was  made 
and  the  proceeds  put  into  the  hands  of  the  clerk  for  its 
benefit.  That  agreement  as  we  have  already  said  was  valid 
as  between  the  parties,  and,  when  the  proceeds  of  the  sale 
were  delivered  to  the  clerk  in  pursuance  thereof,  it  became 
valid  also  as  against  attaching  creditors. 

Further  discussion  is  unnecessary.  Some  questions  of 
practice  have  been  argued  by  counsel,  and  the  sufficiency  of 
the  record  presented  by  appellant  has  been  objected  to,  but, 
in  view  of  the  conclusion  we  have  reached  upon  the  merits, 
we  find  it  unnecessary  to  consider  them. 

For  reasons  stated,  the  judgment  below  is — Affirmed. 


il.    L.    MoETULND,    Appellant,    v.    Poweshiek     County, 

Iowa,  Appellee. 

Municipal  corporations:    letting  of  contracts:   rights  of  lowest 

1  BIDDER.  Both  the  statute  and  an  agreement  by  which  public 
work  is  let  to  the  lowest  bidder  are  for  the  benefit  of  the  tax- 
payers rather  than  that  of  bidders;  and  in  the  absence  of  fraud 
an  unsuccessful  bidder,  although  the  lowest,  has  no  remedy  be- 
cause not  awarded  the  contract. 

Same:    rejection  of  bids:   personal  LiABiLmr  of  officers.    A  board 

2  of  supervisors  acts  as  a  governmental  agency  in  contracting  for 
county  work,  and  the  supervisors  are  under  no  personal  liability, 
in  an  action  against  the  county  only,  for  failing  to  let  the  con- 
tract to  the  lowest  bidder. 

■ 

Same:     pleadings.     Allegations   of   wilfulness,   neglect   and   wrong 

3  on  the  part  of  supervisors  in  failing  to  let  a  contract  to  the 
lowest  bidder  are  immaterial,  where  the  action  is  not  against 
the  members  of  the  board  personally,,  and  the  right  to  reject  a 
bid  existed. 

Same:    pleadings:  amendment.    An  amendment  to  a  pleading  after 
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4    the  sustaining  of  a  demurrer  which  raises  no  new  issues  may 
properly  be  stricken  on  motion. 

Appeal  from  Poweshiek  District  Court. — Hon.  H.  E-  Wil- 
oooKsoN  and  Hon.  John  F.  Talbott,  Judges. 

Tuesday,  October  22,  1912. 

Action  at  law  to  recover  damages  from  the  county 
for  failure  of  its  officials  to  award  a  bridge  contract  to  plain- 
tiff; he  being,  as  is  alleged,  the  lowest  bidder  for  the  work. 
The  trial  court  sustained  a, demurrer  to  the  petition,  and 
plaintiff  appeals. — Affirmed. 

J.  M,  Ooodson  and  J.  W.  Carr,  for  appellant. 

U.  M.  Seed,  for  appellee. 

DeesIeb,  J. — ^According  to  the  allegations  of  the  peti- 
tion, the  board  of  supervisors  of  the  defendant  county,  al- 
though not  required  by  law  so  to  do,  undertook  to  let  a  con- 
tract for  doing  all  the  concrete  bridge  and  culvert  work  for 
the  county  to  the  lowest  bidder,  and  it  is  averred  that  plain- 
tiff made  the  lowest  bid  therefor  in  response  to  advertise- 
ments made  by  the  county  officials,  and  that,  notwithstand- 
ing his  was  the  lowest  bid,  the  board  "wilfully,  wrongfully, 
unlawfully,  and  in  contravention  of  their  said  advertise- 
ment, invitation,  promise  and  agreement  made,  in  all  as 
aforesaid,  refused  to  let  the  contract  to  this  plaintiff,  who 
was  the  lowest  bidder  in  fact,  and  let  the  contract  to  an- 
other contractor  at  a  higher  rate  and  price  than  that  offered 
by  plaintiff,  against  his  protest  and  demand,  which  said 
work  was  done  by  another  contractor  during  the  year  of 
1910  to  the  amount  of  more  than  twci^ty-two  thousand 
dollars,  all  to  the  damage  and  injury  of  plaintiff  in  the.  sum 
of  more  than  $2,000,  no  part  of  which  has  been  paid,  and 

is  justly  due  plaintiff.     That  such  damages  are  the  reason- 
VoL.  156  Ia,— 46. 
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able  value  of  the  profits  to  which  plaintiflF  would  have  been 
entitled,  and  would  have  earned,  under  his  bid  aforesaid, 
had  his  bid  been  accepted  and  he  been  awarded  the  contract 
for  said  work." 

A  demurrer  to  this  petition  was  sustained,  and  there- 
after plaintiff  filed  -an  amended  and  substituted  petition 
which  did  no  more  than  specifically  aver  the  damages 
claimed  bj  him,  although  reference  is  made  to  certain 
plans  and  specifications  prepared  by  him,  which  it  is  said 
were  made  at  defendant's  instance  and  request  as  a  basis 
for  competitive  bidding.  The  theory  of  the  action  was  not 
changed,  however,  and  plaintiff  did  not  ask  in  this  amend- 
ment to  recover  for  service  performed.  Defendant  moved 
to  strike  this  amendment  for  the  reason  that  it  tendered  no 
new  issue  and  the  motion  was  sustained.  The  appeal  is 
from  the  rulings  sustaining  the  demurrer  and  the  motion. 
It  is  conceded  that  there  is  no  requirement  of  law  that  such 
contracts  as  are  here  involved  shall  be*  let  to  the  lowest 
bidder,  and  it  is  true,  we  think,  that  the  advertisement 
upon  which  plaintiff  relies  did  not  state  that  the  contract 
would  be  let  to  the  lowest  bidder;  but  it  is  averred  that 
the  board  orally  agreed  to  award  the  contract  to  the  lowest 
bidder.  The  motives  of  the  board  in  awarding  the  contract 
are  not  impugned  and  no  fraud  is  alleged. 

In  view  of  this  record,  but  two  questions  arise:  First. 
There  being  no  law  requiring  the  letting  of  such  contract,  is 
the  county  bound  because  of  the  failure  of  its  board  to  let 
a  contract  to  the  lowest  bidder  for  the  work?  Second. 
Assuming  that  the  county  is  bound  by  the  action  of  the 
board  in  su))mitting  the  matter  to  bids,  is  it  liable  in 
damages  to  the  lowest  bidder  for  not  awarding  him  the 
contract  ? 

These  questions  may  be  answered  as  one,  for  the  solu- 
tion thereof  involves,  as  we  think,  but  a  single  inquiry,  to 
wit:  For  whose  benefit  is  a  law  or  agreement  to  let  a 
contract  for  county  work  to  the  lowest  bidder  ?    Beason  and 
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authority  give  but  one  answer  to  this  quaere,  and  that  is 
„  that  it  is  for  the  benefit  of  the   taxpayer. 

I.  Municipal  COB-  ^   *' 

iVtSJIg^of '  con-  ^^  *^®  absence  of  fraud,  the  unsuccessful 
of*^SwMt^**  bidder,  although  he  be  the  lowest,  has  no 
bidder.  remedy.      The    reason    for    this    is  twofold 

— first,  because  the  arrangement  is  not  for  his  benefit;  and, 
second,  because  the  board  has  a  discretion  in  such  matters, 
and  this  discretion  will  not  ordinarily  be  reviewed  by  the 
courts. 

Again   the   board    in   such   instances    is    acting    as    a 
governmental  agency,  and  under  the  allegations  of  the  peti- 


a.  Sam.:  reec^         ^^^^    ^^^^^   ^^^^^    ^   ^^    pcrSOUal    liability    OU 

iJeAonai  iSbii-  ^bcir    part.      The    questions    here    presented 


1 
ity  of  officers-    ^^^^  heioTB  the  Ncw  York  Court  of  Appeals 

in  East  River  Co.  v.  Donnelly,  93  N".  Y.   657,  and  that 
court  said: 

If  the  defendants  had  found  and  decided,  after  such 
process  of  investigation  and  comparison  as  they  thought 
necessary  to  make,  that  the  plaintiff  was  in  fact  the  bidder 
who  answered  the  call  of  the  statute,  and,  after  that  deter- 
mination, had  refused  to  enter  into  the  contract,  a  "case 
would  have  been  presented  over  which  a  court,  even  in 
favor  of  a  private  suitor,  might  perhaps  have  cognizance. 
The  question  is  not  before  us.  But  here  the  plaintiff  goes 
no  further  than  to  say  that  the  defendants,  knowing  it  was 
the  lowest  bidder  and  ready  to  comply  with  the  statutory 
conditions,  refused  *to  award*  the  contract  to  it;  that  is,  to 
adjudge  in  its  favor.  The  argument  of  the  plaintiff  comes 
to  this:  If  the  defendants  had  judged  or  determined  cor- 
rectly, or  even  honestly  according  to  their  knowledge,  the 
contract  would  have  been  awarded  to  it.  But  as  in  coming 
to  any  conclusion,  even  ascertaining  whether  the  plaintiff 
was  the  lowest  bidder,  they  must  act  in  a  qiuisi  judicial 
capacity,  their  conduct  comes  within  the  general  rule  of 
irresponsibility  to  which  I  have  adverted.  Moreover,  the 
statute  merely  provides  a  scheme  for  the  prudent  admin- 
istration of  the  affairs  of  the  city,  and  has  imposed  a  duty 
upon  the  defendants  to  carry  it  out.  This  duty  appears, 
from  the  plaintiff's  showing,  to  have  been  violated.     But 
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the  duty  is  a  public  duty  to  the  city  or  people  at  large,  not 
to  the  plaintiff  or  for  the  benefit  of  individuals,  or  the 
promotion  of  any  private  interest,  nor  has  the  statute  given 
to  the  plaintiff  or  any  person  an  action  for  its  violation. 

See,  also,  as  supporting  the  same  view,  People  v.  Com- 
mon Council,  78  N.  Y.  33  (34  Am.  Kep.  600) ;  Colorado 
Paving  Co.  v.  Murphy,  78  Fed.  28  (23  C.  C.  A.  631, 
37  L.  R  A.  630) ;  State  v.  Board  of  Education,  24  Wis. 
683;  Board  v.  Gillies,  138  Ind.  667  (38  N.  E.  40); 
Bloomfield  v.  Middlesex  (N.  J.  Sup.),  62  AtL  116; 
Bunker  v.  Hutchinson,  74  Kan.  651  (87  Pac.  884) ;  Case 
V.  Trenton  (N".  J.  Sup.),  68  Atl.  57;  Louisville  Co.  v. 
Oast  (Ky.)  115  S.  W.  761;  Akron  v.  Prance,  24  Ohio 
(C.  R.)  63;  Talbot  v.  Detroit,  109  Mich.  657  (67  N.  W. 
979,  63  Am.  St.  Rep.  604). 

The  allegations  as  to  the  wilfulness,  neglect,  and  wrong 

on  the  part  of  the  board  add  nothing  to  plaintiff's  right 

as  against  the  county.     These  would  be  material,  if  at  all, 

3.  Same:  weTB  the  actiou  agaiust  the  members  of  the 

pleading*.       ^^^^   persouaUy.      Chatfield  v.    Wilson,   28 

Vt.  49 ;  Barr  v.  Cubbage,  62  Mo.  404 ;  Mahan  v.  Brown,  13 
Wend.  (N.  Y.)  261  (28  Am.  Dec.  461).  The  reason  for 
this  is  that,  if  the  board  had  the  right  to  reject  the  plain- 
tiff's bid,  the  motives  of  the  individual  members  are  en- 
tirely immaterial  if  the  action  be  brought  against  the  coun^. 
As  already  observed,  there  are  no  allegations  of  fraud  or 
conspiracy.  Nothing  decided  in  Vincent  v.  Ellis,  116  Iowa, 
616,  runs  counter  to  these  views.  Without  further  elabora- 
tion, it  is  enough  to  say  that  plaintiff's  original  petition  did 
not  state  a  cause  of  action  against  the  defendant. 

The  amended  and  substituted  petition  raised  no  new 
issues.     There  was  no  claim  for  work  and  labor  done  or 

for  materials  furnished,   and  no  allegations 

4.  Same:   plead-  j.    #•         j  •  t  ^^ 

ings:  amend-     of  fraud  or  couspiracy,  hence  there  was  no 

error  in  striking  it.     The  law  of  the  case 
was  settled  by  the  ruling  on  the  demurrer,  and,  as  plain- 
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tiff's  amendment  added  nothing  material  to  the  allegations 
of  plaintiff's  petition/ it  was  properly  stricken  on  motion. 
No  error  appears,  and  the  rulings  and  orders  are  ap- 
proved,  and  the  judgment  must  be,  and  it  is — Affirmed. 


Four    Traction    Auto    Company    v.    Rudolph    Hurni, 

Appellant. 

Sales:     warranties:    variance  by  parol:    pleadings.     The  express 

1  warranties  of  a  written  contract  of  sale  can  not  be  varied  or 
added  to  by  parol  proof  of  oral  representations,  made  preceding  or 
contemporaneous  with  the  written  contract,  and  which  in  them- 
selves amount  to  an  express  warranty.  Thus  in  an  action  for 
the  price  of  an  article  sold  under  a  written  warranty  the  de- 
fendant alleged  that  in  negotiating  the  sale  plaintiff  orally  rep- 
resented that  the  article  was  what  the  defendant  needed,  that 
he  relied  upon  the  statements,  that  the  article  was  not  as  rep- 
resented and  that  the  same  failed  to  comply  with  the  representa- 
tions additional  to  written  warranties,  the  court  properly  struck 
from  the  answer  all  such  allegations  as  did  not  tend  to  plead  an 
implied  warranty  that  the  article  was  not  suitable  for  the  pur- 
pose desired,  and  that  it  did  not  comply  with  the  written  war- 
ranties. 

Same:     express   warranties.     To   constitute   an   express   warranty 

2  it  is  not  necessary  that  the  word  warranty  be  used;  it  is  suffi- 
cient if  the  terms  used  import  representations  on  which  the 
seller  intends  the  buyer  may  rely,  and  on  which  he  does  rely, 
that  the  article  sold  shall  be  of  a  certain  character  or  that  it 
will  fulfill  certain  conditions. 

Appeal     from     Woodbury     District     Court. — ^Hon.     Wm. 

Hutchinson,  Judge. 

Tuesday,  Octobeb  22,  1912. 

This  is  an  action  to  recover  the  purchase  price  of  an 
automobile  truck  sold  by  plaintiff  to  defendant  with  a 
written  warranty.     In  his  answer  the  defendant  pleaded 
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representations  of  the  plaintiff  with  reference  to  the  truck 
which  were  not  met  and  complied  *  with.  On  motion  of 
plaintiff  the  provisions  of  defendant's  answer  alleging 
representations  as  to  the  character  and  capacity  of  the  truck 
were  stricken  out  by  the  court,  and  from  this  ruling  and 
order  the  defendant  appeals. — Affirmed. 

Edwin  J.  Stason,  for  appellant. 

Carter  &  Carter,  for  appellee. 

McClain,  C.  J. — The  single  question  presented  on 
this  appeal,  as  stated  by  appellant,  is  whether  one  who  enters 
into  a  contract  to  buy  from  a  manufacturer  a  machine  or- 
dered for  a  particular  purpose  which  is  fully  understood 
by  the  seller  and  under  provisions  for  trial  and  return 
if  the  machine  is  not  as  represented  may  defend  as  against 
the  action  for  the  purchase  price,  after  offering  to  return 
the  machine,  on  account  of  breach  of  implied  waranty  as 
to  fitness  for  purpose  intended,  although  there  is  a  formal 
written  warranty,  breach  of  the  conditions  of  which  is  not 
shown.  In  short,  counsel  for  appellant  relies  upon  the  prop- 
osition that  without  regard  to  breach  of  written  warranty 
the  buyer  may  rely  as  a  defense  in  an  action  for  the  pur- 
chase price  upon  the  breach  of  an  implied  warranty  as  to 
fitness  or  suitability  of  the  article  for  the  purpose  for  which 
it  is  designed,  although  there  is  an  express  written  warranty, 
breach  of  which  is  not  shown.  We  think,  however,  that 
the  record  does  not  raise  the  question  argued  by  counsel 
for  appellant,  but  a  different  question;  that  is,  the  admissi- 
bility of  parol  evidence  to  establish  a  warranty,  different 
from  and  in  addition  to  that  contained  in  the  written  con- 
tract for  sale.  To  make  plain  the  exact  point  presented  to 
the  lower  court,  it  will  be  necessary  to  briefly  state  the 
allegations  of  the  petition  and  answer. 

In  the  petition,  it  is  alleged  that,  in  pursuance  of  a 
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written  contract  embodied  in  certain  letters  which  are  set 
out,  the  plaintiff  sold  to  the  defendant  a  certain  auto  truck 
X.  Sales:  war-       ^^^    $2,000,    with    a    spccific    Written    war- 
ance "y  pI?oi':     ^antj,    which    trfick    was    delivered    to    de- 
pieadmgs.  fendaut,    and    judgment    is    asked    for    the 

agreed  purchase  price.  The  defendant  in  his  answer  ad- 
mitted the  making  of  the  contract  for  the  purchase  of  the 
auto  truck,  as  alleged  by  the  plaintiff,  and  the  receipt  by 
the  defendant  of  the  truck  referred  to  in  such  contract  and 
the  alleged  breach  of  the  terms  of  the  contract  as  to  work- 
manship and  material  and  in  other  respects.  But  the  de- 
fendant also  alleged  ,that  during  the  negotiations  for  the 
purchase  of  the  auto  truck  "the  defendant  stated  to  the 
plaintiff  .  •  .  that  he  wanted  a  good,  strong,  durable 
truck  and  equipment  that  would  stand  the  test  of  use  in 
all  kinds'  of  weather  and  conditions  of  streets  for  the  pur- 
pose stated,  and  in  all  the  negotiations  had  by  the  defendant 
with  the  plaintiff,  the  plaintiff  .  .  .  represented  to 
and  assured  the  defendant  that"  the  truck  sold  "was  what 
the  defendant  needed,  that  it  would  answer  his  purposes, 
and  that  it  was  fully  capable  of  doing  the  work  required, 
and  that  it  was  a  good,  strong,  durable  truck  of  good  mater- 
ial and  workmanship."  The  defendant  further  alleged  that 
when  he  gave  the  order  for  the  truck,  as  set  out  in  plain- 
tiff's petition,  "he  relied  upon  the  foregoing  representa- 
tions and  warranties  of  the  officers  and  agents  of  the  plain- 
tiff, and  would  not  have  ordered  the  said  auto  truck  if 
the  plaintiff  had  not  thus  warranted  that  the  truck  would 
meet  his  requirements,  fulfill  the  purposes  for  which  he 
desired  an  auto  truck  in  every  respect,  aiid  come  fully  up 
to  the  representations  made."  Further,  the  defendant  al- 
leged that  on  trial  of  the  truck  "it  was  ^ound  to  be  unsatis- 
factory, unreliable,  and  unsuitable  for  the  purposes  for 
which  he  desired  an  auto  truck,"  and  "that  it  was  not  in 
any  respect  a  truck  of  the  character  that  plaintiff  .  .  . 
represented  it  to  be.''     Defendant  also  alleged  that,  after 
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discovering  that  the  truck  did  not  comply  with  these  repre- 
sentations, he  refused  to  accept  and  pay  for  it,  and  returned 
it  to  the  plaintiff  in  accordance  with  the  provisions  of  the 
contract  under  which  such^  return  was  authorized. 

We  think  it  is  plain  that,  so  far  as  defendant  relied 
upon  the  failure  of  the  truck  to  comply  with  the  alleged 
representations  of  the  plaintiff  which  were  outside  of  and 
additional  to  the  specific  requirements  of  the  contract  of 
sale  which  was  in  writing,  the  defendant  pleaded,  not  a 
breach  of  an  implied  warranty  of  fitness  or  suitableness  for 
a  specific  purpose,  but  a  breach  of  an  express  warranty  in 
addition  to  the  warranty  contained  in  the  written  contract 
of  sale.  Conceding  the  contention  for  the  appellant  that 
in  sales  of  personal  property  there  may' be  a  warranty  im- 
plied by  law  of  the  fitness  or  suitableness  of  the  article 
for  the  purpose  for  which  it  is  intended,  in  addition  to  an 
express  warranty  against  defects  in  workmanship  and  ma- 
terial, no  such  implied  warranty  is  pleaded  or  relied  upon 
in  the  portion  of  the  answer  stricken  out.  The  defendant 
pleaded  and  relied  upon  express  representations  and  war- 
ranties of  the  plaintiff  outside  of  and  in  addition  to  those 
contained  in  the  written  contract.  The  court  did  not  strike 
out  the  allegation  in  the  answer  that,  after  a  fair  trial  of 
the  auto  truck,  it  was  found  to  be  unsatisfactory,  unreliable, 
and  unsuitable  for  the  purposes  for  which  he  desired  an 
auto  truck,  but  only  so  much  of  the  allegations  of  the  answer 
as  related  to  the  failure  of  the  truck  to  fulfill  the  repre- 
sentations by  the  plaintiff  which  were  outside  of  and  addi- 
tional to  the  warranties  contained  in  the  written  contract. 
It  was  therefore  left  open  for  the  defendant  to  prove  a 
breach  of  an  implied  warranty  that  the  truck  was  suitable 
for  the  purposes  for  which  it  was  bought,  as  well  as  that 
it  did  not  comply  with  the  warranties  contained  in  such 
written  contract.  The  ruling  of  the  court  simply  denied 
defendant  the  opportunity  of  proving  failure  of  the  truck 
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to  fulfill  other  warranties  and  representations  than  those 
contained  in  the  written  contract. 

It  is  clear  that  failure  of  the  article  sold  to  conform  to 
representations  made  by  the  seller,  with  the 

a.  Same:  cx-  ./  ? 

press' warran-     intention   that   they   should   be    relied  upon 

by    the    buyer,    constitutes    a   breach    of    an 
express  warranty. 

To  constitute  a  warranty,  it  is  not  necessary  that  the 
term  "warranty"  be  used.  It  is  sufficient  that  the  terms  used 
be  such  as  to  import  a  representation  on  which  the  seller 
intends  that  the  buyer  may  rely,  and  on  which  the  buyer 
does  rely,  that  the  article  shall  be  of  a  certain  character 
or  fulfill  certain  conditions.  But  a  warranty  thus  implied 
or  inferred  from  the  language  used  by  the  seller  in  repre- 
senting the  character  and  quality  of  the  thing  sold,  is  not 
an  "implied"  warranty,  as  that  term  is  used  with  reference 
to  a  sale,  but  it  is  an  express  warranty.  Figge  v.  Hill,  61 
Iowa,  430. 

The  question  raised,  therefore,  by  the  motion  to  strike 
out  portions  of  the  defendant's  answer,  was  not  whether 
breach  of  an  implied  warranty  can  be  relied  on  as  a  defense 
notwithstanding  the  embodiment  in  a  contract  of  sale  of 
terms  of  express  warranty,  but  whether  the  buyer  can  show 
by  parol  evidence  the  breach  of  other  agreements  of  war- 
ranty thdn  those  found  in  the  written  contract  of  sale.  That 
the  terms  of  a  written  contract  of  sale  constituting  express 
warranties  may  not  be  varied  or  added  to  by  parol  proof 
of  oral  representations,  preceding  or  contemporaneous  with 
the  written  contract  which  contains  express  warranties  is, 
too  well  settled  to  require  an  extensive  citation  of  author- 
ities. The  views  of  this  court  on  this  question  have  been 
fully  expressed  in  recent  cases.  See,  as  directly  in  point 
on  the  proposition.  Electric  Storage  Battery  Co.  v.  Rail- 
way, 138  Iowa,  369 ;  Western  Electric  Co.  v.  Baerthel,  127 
Iowa,  467. 

The  ruling  of  the  trial  court  was  correct,  and  it  is — 
Affirmed. 
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B.  Babnss  v.  W.  M.  Robebtson,  Road  Supervisor,  J.  H. 
Ramoe  and  Other  Trustees,  and  Anthony  L.  Mates, 
Defendants  and  Appellees,  and  Mask  Chubchill  and 
Lena  Chubchill,  Appellants. 

HighwajTs:     location:    prescription:    evidence.    Where  a  highway 

1  was  unquestionably  established  at  some  point  on  the  land  in 
controversy,  it  will  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  traveled  way  and  that  improved  by  the 
public  is  where  it  was  originally  located.  In  the  instant  case 
the  evidence  is  held  to  show,  even  if  the  highway  was  not  regularly 
established  in  the  first  instance,  that  the  public  had  acquired  a 
right  thereto  by  prescription,  and  that  there  had  been  a  dedica- 
tion and  acceptance. 

« 

Same:    estoppel.    Where  a  property  owner,  because  of  a  highway 

2  crossing  his  land,  obtained  exemption  from  taxation  of  a  strip 
for  that  purpose  of  a  certain  width,  he  was  thereafter  estopped 
to  deny  that  the  highway  of  that  width. 

Appeal   from    Washington   District    Court — Hon.    K.    E. 

WiLOocKsoN,  Judge. 

Tuesday,  Octobeb  22,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 

Eicher  £  Livingston,  for  appellants. 

Edmund  D.  Morrison,  for  appellee. 

« 

Shbbwin,  J. — This  is  an  action  of  mandamus,  praying 
that  the  defendant  road  supervisors  be  required  to  remove 
obstructions  consisting  of  fences  and  gates,  maintained  by 
defendants  Churchill  &  Mayer  in  a  highway  where  it 
crosses  the  S.  ^A  of  section  3,  township  74,  range  9.   After 
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trial  on  the  merits,  there  was  a  decree  for  the  plaintiff, 
and  the  defendants  Churchill  alone  appeal. 

The  appellants  are  the  owners  of  the  E.  ^  of  the  S. 
E.  %  and  the  S.  E.  %  of  the  N.  E.  %  of  section  8,  and 
the  defendant  Mayer  is  the  owner  of  the  S.  W.  %  of  the 
X.  Highways-        '^"  ^'   V^  ^^  ^^^'  ^*°^®  section.     The  plain- 

iS^^ISTn:  ^"^    tiff  is  the  owner  of  the  K  y2  of  the  S.  W. 

eviJcnce.  y^  ^£  g^^^i^j^  2,  township  74,  range  9,  and 

his  house,  where  he  lives,  is  on  the  west  forty  of  his 
eighty.  The  section  of  road  in  controversy  crosses  the  S. 
^  of  the  S.  E.  ^  of  section  3  east  and  west,  and  the  ob- 
structions that  are  complained  of  are  fences  and  gates  that 
are  located  as  follows:  At  the  east  and  west  lines  of 
Churchill's  south  forty,  and  a  little  west  of-  the  west  line 
of  the  Mayer  forty.  The  appellants  became  the  owners 
of  their  land  by  inheritance  from  their  father,  Joseph 
Churchill,  two  or  three  years  before  this  action  was  tried, 
and  their  father  became  the  owner  of  the  south  forty  in 
1878.  Some  time  before  1858  a  road  had  been  established 
from  a  point  south  of  the  southwest  comer  of  section  3, 
and  running  north  of  the  section  line  between  sections  0 
and  10  and  3  and  4  to  a  point  several  rods  north  of  the 
south  line  of  sections  3  and  4,  and  thence  nearly  east  across 
the  S.  W.  14  of  section  3,  where  it  turned  northeast  and 
continued  northeast  across  the  N.  W.  %  of  the  S.  E.  ^ 
and  the  S.  E.  ^  of  the  N.  E.  1/4  of  section  3  to  the  north- 
east comer  of  appellants'  north  forty.  In  1868  this  road 
was  resurveyed  by  one  Coryell;  and  there  is  no  question 
made  but  that  it  was  an  established  county  road.  In  1860 
one  S.  Farley  and  others  petitioned  for  a  change  in  this 
road,  '^commencing  where  said  road  crosses  the  section  line 
between  sections  9  and  10,  in  township  74,  range  9  W. ; 
thence  north  on  said  line  to  the  foot  of.  the  bluff,  and  thence 
cast  until  it  strikes  the  section  line  between  sections  2  and 
3;  thence  north  on  said  line  to  a  point  where  said  road 
crosses    said    section   line."      The    statutory    requirements 
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relative  to  the  change  of  roads  were  strictly  followed,  and 
the  commissioner  appointed  for  the  purpose  filed  his  report 
plat  and  field  notes  in  May,  1860.  In  July  of  the  same 
year,  the  county  court  established  the  change  as  shown  by 
the  plat  and  field  notes,  which  were  ordered  entered  on 
the  road  records  of  Washington  county.  It  does  not  ap- 
pear, however,  that  the  plat  and  field  notes  were  ever,  in 
fact,  entered  on  the  road  records;  but  the  record  in  this 
case  discloses  that  they  are  now  lost,  and  are  not  in  the 
ofiice  of  the  county  auditor. 

After  this  change  of  the  road  was  made,  the  road  run- 
ning in  a  northeasterly  direction  across  section  3  was 
abandoned,  and  the  public  used  the  new  road,  and  has  con- 
tinued to  use  it  for  fifty  years.  It  has  been  worked  and 
improved  by  the  public  authorities,  and  has,  at  all  times, 
been  recognized  by  every  one,  all  of  the  parties  to  this 
litigation  included,  as  a  regularly  established  highway. 
The  road  .north  and  south  of  the  section  line  between  sec- 
tions 2  and  3  extends  south  only  to  a  point  where  the  road 
in  controversy  turns  to  the  west,  and  the  controversy  in 
this  case  relates  only  to  that  part  of  the  road  that  crosses 
the  S.  %  of  the  S.  E.  ^  of  section  3;  and,  indeed,  since 
Mayer  has  not  appealed,  the  controversy  is  really  con- 
fined to  that  part  of  the  road  crossing  the  southeast  forty 
of  the  section.  The  record  shows  that  the  traveled  road 
across  this  eighty  is  now  substantially  where  it  has  been 
ever  since  its  location  in  1860.  For  more  than  twenty-five 
years,  it  has  been  fenced  on  the  north  side  thereof  across 
the  Churchill  land;  and  for  that  length  of  time,  or  longer, 
the  Churchills  have  recognized  it  as  a  road  by  maintain- 
ing gates  for  the  use  of  the  public,  which  gates  were  kept 
open  continuously,  except  during  the  stock-pasturing  season 
each  year.  A  great  many  years  ago,  Mayer  undertook  to 
change  the  course  of  the  road  across  his  forty  and  to  throw 
it  to  the  section  line  on  the  south  thereof;  but  Joseph 
Churchill,  the  appellants'  father,  objected  to  such  action, 
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on  the  ground  that  the  road  had  been  regularly  established 
where  it  then  was,  and  should  not  be  changed,  and  there- 
ujpon  Mayer  abandoned  his  project  In  1876  the  board  of 
supervisors  of  the  county  recognized  this  road,  and  ordered 
a  resurvey  thereof  for  the  purpose  of  more  definitely  de- 
scribing it.  One  Sargent  did  the  work,  and  varied  the  line 
of  road,  on  paper,  from  its  traveled  course;  but  no  one 
paid  any  attention  to  this  change,  and,  as  a  matter  of  fact, 
the  road,  as  changed  by  Sargent,  was  never  opened  or 
traveled,  except  at  its  two  ends,  where  it  met  the  used  way. 
The  board  did  not  authorize  Sargent  to  change  the  road  as 
it  was  then  traveled,  but  directed  him  to  "resurvey  and 
plat  the  same." 

Another  circumstance  throwing  light  on  the  under- 
standing of  all  parties  in  interest,  and  on  the  place  where 
the  road  was,  in  fact,  located  in  1860,  is  found  in  the  fact 
that  some  ten  or  fifteen  years  ago  the  elder  Churchill  and 
the  board  of  supervisors  had  some  negotiations,  whereby 
the  county  was  to  obtain  land  of  Churchill  for  the  purpose 
of  varying  the  established  road  near  the  east  line  of  section 
3,  so  as  to  avoid  the  stone  hill  that  the  north  and  south 
road  then  traversed. 

In  our  judgment,  there  are  several  reasons  why  the 
decree  of  the  trial  court  must  be  sustained.  In  the  first 
place,  we  think  the  record  conclusively  shows  the  establish- 
ment of  the  road,  substantially  where  it  is  now  traveled, 
in  1860.  That  a  road  was  established  somewhere  across 
this  land  at  that  time  is  unquestioned;  and  we  think  it 
should  be  presumed,  and,  in  the  absence  of  a  showing  to 
the  contrary,  found  that  the  road  was  traveled  and  worked 
by  the  public  authorities  substantially  where  it  was  located 
by  such  survey.  But  if  this  road  had  not  been  regularly 
established  and  located  in  1860,  there  can  be  no  serious 
question  but  that  the  public  long  ago  acquired  the  right 
thereto  by  prescription.  A  road  had  been  legally  established 
across  ibis  land;  and  in  using  the  way  actually  traveled, 
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and  in  working  and  improving  the  same,  the  authorities  and 
the  public  were  undoubtedly  acting  under  a  claim  of  a 
right  to  such  use.  And  such  being  the  case  the  right  of  the 
public  is  complete,  because  the  additional  elements  necessary 
to  establish  a  road  by  prescription  are  present,  as  we  have 
already  pointed  out  The  facts,  in  our  opinion,  also  show 
a  dedication  of  the  way  traveled  and  an  acceptance  thereof, 
under  the  rules  announced  in  Fountain  v.  Keen,  116  Iowa, 
406;  State  v.  Tucker,  36  Iowa,  487. 

The  width  of  this  road,  as  established,  was  fifty  feet. 

Churchill  recognized  this  width  by  claiming  and  receiving 

2.  Same:  *^  cxemptiou  from  taxation  of  the  amount 

estoppel.  ^£  j^jj^   g^   taken   and   used,    and  his   heirs 

can  not  now  question  the  matter.  The  judgment  is — 
Affirmed, 


The  Fikst  National  Bank  of  Ottumwa,  Iowa,  Appellee, 

V.  P.  L.  Fulton,  Appellant. 

Corporations:    stock  :  consideration  other  than  money.    The  note 

1  of  a  solvent  maker  given  for  corporate  stock  thereafter  to  be 
issued  is  not  void,  because  in  violation  of  the  statute  providing 
that  when  it  is  proposed  to  pay  for  capital  stock  in  property  or 
other  thing  than  money,  the  Executive  Council  shall  ascertain 
'the  value  thereof,  especially  at  the  instance  of  the  maker.  The 
purpose  of  the  statute  is  to  protect  the  corporation  against  the 
issuance  of  stock  for  property,  services  or  other  thing  of  ficti- 
tious value,  rather  than  for  the  benefit  of  the  purchaser. 

Same:    failure  of  consideration.:   evidence.    Proof  of  partial  fail- 

2  ure  of  consideration  will  not  support  a  plea  of  total  failure. 
In  this  action  upon  9,  promissory  note  the  evidence  does  not 
establish  total  failure  of  consideration. 

Same:    false  representations.    Representations  concerning  the  value 

3  of  corporate  stock  which  relate  to  no  eixsting  facts,  but  are 
mere  expressions  of  opinion  as  to  its  future  value,  do  not  of 
themselves  amount  to  false  representations,  such  as  will  avoid 
a  note  given  for  the  purchase  price  of  the  stock. 

Negotiable  instruments:     holder  in  due  course.    The  question  of 
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4  whether  the  purchaser  of  a  note  is  one  in  due  course  is  imma' 
terial  where  the  maker  has  no  valid  defense  to  a  suit  thereon. 

Appeal:     amendment  of  record.    When  the  record  of  a  case  has 

5  once  been  made  in  the  district  court  by  the  filing  and  certifica- 
tion of  the  shorthand  notes  and  transcript,  it  is  not  subject  to 
amendment  by  the  reporter  alone;  this  can  only  be  done  upon 
application,  notice  and  order  of  court. 

Trial:     reopening  cause:    discretion.     The  propriety  of  reopening 

6  a  cause  for  further  evidence  after  the  parties  have  rested  is 
largely  a  matter  of  discretion,  and  in  the  absence  of  its  abuse 
the  order  of  the  trial  court  will  not  be  disturbed. 

Same:    direction  of^ verdict:   time  of  ruling:   discretion.    It  was 

7  within  the  discretion  of  the  trial  court  to  withhold  a  ruling  on 
a  motion  to  direct  a  verdict  for  plaintiflf,  upon  reopening  the 
cause  for  further  evidence,  until  the  close  of  all  the  evidence; 
and  where  upon  the  whole  evidence  the  defendant  was  not  en- 
titled to  judgment  in  any  event,  any  informality  in  ruling  upon 
the  motion  was  not  prejudicial. 

Appeal    from     Wapello    District     Court. — ^Hon.     F.     M. 

HuNTEE,  Judge. 

Tuesday,  October  22,  1912. 

Action  at  law  upon  a  promissory  note.  The  payee 
of  the  note  was  T.  H.  Corrick,  who  transferred  the  same 
in  due  form  to  the  plaintiff.  The  defendant  set  up  the 
following  defenses:  (1)  That  the  note  was  void  because 
issued  in  violation  of  the  provisions  of  section  1641-b,  C5ode 
Supplement;  (2)  that  it  was  void  for  want  of  considera- 
tion and  because  the  consideration  had  failed;  (3)  that  it 
was  obtained  by  false  and  fraudulent  representation.  It 
was  also  averred  that  the  plaintiff  was  not  a  holder  in  due 
course.  At  the  close  of  the  evidence  the  trial  court  di- 
rected a  verdict  for  the  plaintiff.  The  defendant  appeals. 
— Affirmed. 

J.  P.  Starr,  for  appellant 
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J.  /.  Smith,  for  appellee. 

Evans,  J. — The  note  in  question  bears  date  March  8, 
1908,  and  is  for  $500.  It  is  known  in  this  record  as  Ex- 
hibit A.  Another  note  for  a  like  amount  was  executed  by 
the  defendant  to  the  same  payee  at  the  same  time,  which  is 
known  in  the  record  as  Exhibit  1.  These  notes  were 
executed  in  purported  payment  for  ten  shares  of  corporate 
stock  to  be  issued  in  the  corporation  known  as  the  Under- 
writers' Agency  Company.  This  company  was  a  going  con- 
cern, which  had  been  originally  capitalized  at  $15,000. 
The  defendant  had  become  a  stockholder  .therein  about  a 
year  prior  to  the  transaction  considered  herein.  Previous 
to  March  28,  1908,  the  defendant  had  become  the  owner  of 
two  blocks  of  stock  of  five  shares  each  issued  upon  the  orig- 
inal capitalization.  Shortly  before  March  28,  1908,  it  had 
been  voted  to  increase  the  capitalization  to  $25,000,  and 
thereby  to  issue  and  sell  $10,000  additional  stock.  It  was  a 
part  of  this  issue  for  which  the  defendant  bargained  at  the 
time  of  the  execution  of  the  note  in  suit.  The  purpose  of  the 
corporation  was  to  conduct  a  life  insurance  agency,  and 
for  that  purpose  it  took  over  the  business  already  existing 
of  T.  H.  Corrick.  Leading  business  men  of  tried  sagacity 
looked  upon  it  with  favor,  and  became  stockholders  there- 
in. Corrick  was  its  secretary  and  treasurer  and  general 
manager.  It  paid  enticing  dividends  at  ten  percent,  and 
won  the  affections  of  its  stockholders,  and  then  died.  We 
have  only  to  do  herein  with  the  transactions  relating  to 
the  notes  of  March  28,  1908,  one  of  which  is  in  suit  here- 
in, although  the  evidence  in  the  record  takes  a  somewhat 
wider  range.  We  will  direct  oiir  attention  to  the  particular 
defenses  set  up  in  the  order  above  stated. 

I.  Section  1641-b  of  the  Code  Supplement  is  as  fol- 
lows : 

Capital  stock — ^how  issued — executive  council  to  fix 
value.  That  from  and  after  the  passage  of  this  act  no  corpo- 
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ration  organized  under  the  laws  of  the  state  of  Iowa,  except 
building  and  loan  associations  as  defined  and  provided  for  in 
chapter  thirteen^  title  9  of  the  Code  shall  issue  any  capital 
stock  or  any  certificate  or  certificates  of  shares  of  capital 
stock,  or  any  substitute  therefor,  until  the  corporation  has 
received  the  par  value  thereof.  If  it  is  proposed  to  pay  for 
said  capital  stock  in  property  or  in  any  other  thing  than 
money,  the  corporation  proposing  the  same  must,  before 
issuing  capital  stock  in  any  form,  apply  to  the  executive 
council  of  the  state  of  Iowa  for  leave  so  to  do.  Such  appli- 
cation shall  state  the  amount  of  capital  stock  proposed  to 
be  issued  for  a  consideration  other  than  money,  and  set 
forth  specifically  the  property  or  other  thing  to  be  received 
in  payment  for  such  stock.  Thereupon,  it  shall  be  the  duty 
of  the  executive  council  to  make  investigation,  under  such 
rules  as  it  may  prescribe,  and  to  ascertain  the  real  value 
of  the  property  or  other  thing  which  the  corporation  is  to 
receive  for  the  stock;  and  shall  enter  its  finding,  fixing  the 
value  at  which  the  corporation  may  receive  the  same  in  pay- 
ment for  the  capital  stock;  and  no  corporation  shall  issue 
capital  stock  for  the  said  property  of  thing  in  a  greater 
amount  than  the  value  so  fixed  and  determined  by  the 
executive  council. 

The  transaction  was  had  between  Corrick  and  the  de-. 
fendant.  >  The  consideration  for  the  note  was  an  agreement 
to  issue  and  deliver  stock  at  par  value  in  the  corporation, 
and  a  certain  further  agreement  on  the  part  of  Gorrick 
personally  which  will  be  i*eferred  to  later. 

Was  the  note  void  as  in  violation  of  section  1641-b, 

supra?    We  think  not.     The  clear  purpose  of  such  section 

of  the  statute  is  to  protect  the  corporation  as  such  against 

1  CoRFosATioNs*    ^^®  issuo  of  its  corporatc  stock  in  payment' 

Jrttfo^other      ^^^  property  or  services   or  other  thing  at 

than  money.      fictitious  valuatious.     "If  it  is  proposed  to 

pay  for  said  capital  stock  in  property  or  in  any  other  thing 

than  money,"  it  is  made  the  duty  of  the  executive  council 

to  "ascertain  the  real  value  of  the  property  or  any  other 

thing  which  the  corporation  is  to  receive  for  the  stock." 

Granting  that  the  spirit  and  letter  of  this  statute  might  be 

Vol.  156  Ia.— /7. 
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violated  by  issuing  stock  for  promissory  notes^  no  suck  case 
is  presented  here.  Kor  in  any  event  do  we  think  the 
statute  could  be  made  available  as  a  weapon,  in  favor  of 
the  makers  of  notes,  except  for  fraud  or  for  want  of  con- 
sideration. These  grounds  we  consider  later.  In  the  case 
before  us,-  the  maker  was  solvent,  and  the  note  was  good. 
It  was  in  itself  a  proposal  and  a  promise  to  pay  in.  money. 
There  was  no  occasion  for  its  valuation.  It  was  executed 
and  delivered  before  the  delivery  or  issue  of  the  stock. 
The  statute  therefore  had  not  been  violated  at  the  time  of 
the  delivery  of  the  note.  The  statute  only  forbids  the  issu- 
ance of  the  stock  "until  the  corporation  has  received  the 
par  value  thereof."  The  statute  does  not  forbid  the  execu- 
tion of  la  promise  to  pay  the  par  value  of  the  stock  in  ad- 
vance of  the  issuance  thereof.  It  can  not  be  said  therefore 
that  the  note  was  void  as  having  been  executed  in  violation 
of  this  statute. 

II.  It  is  next  argued  that  the  note  was  without  con- 
sideration, and  that  the  consideration  thereof  wholly  failed. 
As  already  stated,  the  substantial  consideration  for  the  note 

was  the  promise  to  issue  stock.     There  was 
of  considcra-      a  furthcr  consideration  that  Corrick  .executed 

tion:  evidence.  ,1,.  •,  iii.-i 

and  delivered  to  the  defendant  a  written 
agreement.  This  was  not  produced  at  the  trial,  but  its 
substance  was'  shown  to  the  extent  that  he  agreed  to  pur- 
chase such  stock  from  the  defendant  at  the  expiration  of 
one  year  and  to  pay  him  therefor  par,  and  a  premium  of 
$50.  For  sojne  yeason  not  appearing  in  the  record,  the 
certificates  were  never  in  fact  issued.  Defendant  was 
treated,  however,  as  the  owner  thereof,  and  some  dividends 
were  paid  to  him  thereon.  In  September,  1908,  the  de- 
fendant elected  to  require  Corrick  to  purchase  such  stock. 
Thereupon,  in  September,  they  entered  into  a  written 
agreement  known  in  the  record  as  Exhibit  C.  Such  agree- 
ment, so  far  as  it  relates  to  the  note  in  suit  and  its  sister 
note.  Exhibit  1,  is  as  follows: 
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Agreement  between  T.  H.  Corrick  and  P.  L.  Fulton 
as  follows:  Corrick  agrees  to  sell  one  thousand  dollars 
($1,000.00)  of  stock  in  Iowa  Underwriters'  Agency  Co., 
owned  by  Fulton  within  thirty  days  from  this  date  at  par 
and  will  take  up  and  deliver  to  Fulton  two  notes  of  five 
hundred  dollars  ($500.00)  each,  dated  March  — ,  1908, 
payable  to  Corrick.  Fulton  to  have  .dividends  at  10  per- 
cent per  annum  .on  stock  from  July  1,  1908,  to  date  of 
sale  and  to  pay  interest  on  the  notes  according  to  the  terms 
thereof.  •  .  •  In  the  event  that  Corrick  fails  to  sell 
said  stock,  he  agrees  to  buy  same  and  pay  for  same  on  above 
terms  and  conditions.  (Signed)  P.  L.  Fulton.  T.  H. 
Corrick. 

Before  this  contract  was  entered  into  and  on  June  16, 
1908,  the  present  plaintiff  had  become  the  owner  of  the 
note  in  suit,  claiming  to  have  purchased  the  same  in  due 
course.  In  pursuance  of  the  contract,  Corrick  surrendered 
to  the  defendant  the  $500  note  (Exhibit  1),  and  paid  him 
$500  in  cash,  which  is  the  face  of  the  note  in  suit.  He 
also  paid  purported  dividends  on  the  stock  at  10  percent. 
The  note  in  suit  bears  interest  at  7  percent.  Defendant's 
testimony  in  reference  to  this  transaction  is  set  fortli  in 
his  own  abstract  as  follows: 

After  this  agreement  was  made  Corrick  paid  me  $500 
in  cash,  and  took  up  and  sent  to  me  one  of  my  notes  for 
$500,  and  afterwards  when  the  settlement  in  March,  1910, 
was  made,  he  paid  to  me  and  my  brother  $1,000  in  cash 
and  gave  us  a  note  signed  by  himself  and  wife  for  $1,228. 
The  note  which  my  brother  had  given  Mr.  Corrick  was  for 
$500.  To  make  the  matter  clear  I  gave  him  the  first  note 
about  the  last  of  April,  1907,  the  second  note  on  January 
27,  1908,  and  two  notes  on  March  28,  1908.  For  the 
first  -two  notes,  I  received  two  certificates  of  stock  for 
$500  each,  and  at  the  time  of  the  contract  in  Sep- 
tember, 1908,  he  gave  me  his  personal  check  for  the 
dividends  that  was  supposed  to  be  standing  on  the  books  in 
mv  name  which  I  had  not  received,  and  this  was  on  the 
dividends  due  me  on  the  entire  $2,000  investment  up  to 
July  1^  1908.    After  that  contract  be  sent  me  $500  in  cash 
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and  returned  one  of  the  second  $500  notes.  I  still  held  two 
certificates  of  stock  which  I  had  received  and  continued  to 
get  dividends  on  that  stock  until  the  final  settlement  in 
March^  1909,  except  about  $25  in  dividends  which  I  had 
not  received,  but  which  went  into  the  final  settlement  The 
$1,000  paid  in  the  final  settlement  as  shown  by  'Exhibit  4* 
was  also  to  cancel  the  indebtedness  from  Corrick  to  my 
brother,  W.  A.  Fulton,  on  a  note  for  $500*  which  he  had 
given  for  stock  that  he  had  never  received.  When  I  and 
my  attorney  were  here  to  see  Corrick  in  September,  1908, 
about  the  stock  certificates  which  I  had  not  received,  Cor- 
rick represented  that  the  new  stock  certificates  had  not  yet 
been  issued,  but  that  it  was  on  the  books  all  right,  and 
I  would  get  it  in  a  few  days.  The  question  of  dividends 
came  up  because  I  had  not  received  the  dividends  on  the 
stock  which  I  held,  and  he  said  it  had  been  overlooked 
by  the  bookkeeper,  and  he  would  give  me  his  personal 
check,  which  he  did,  for  some  $48  or  $50.  He  drew  the 
check  to  himself  and  endorsed  it. 

This  testimony  is  set  forth  a  little  more  fully  in  the 
amended  abstract  of  appellee.  The  foregoing,  however,  is 
sufficient  to  make  it  appear  that  the  defendant  received 
back  from  Corrick  the  full  equivalent  of  the  note  in  suit 
less  the  accrued  interest  at  7  percent  for  six  months,  or, 
as  he  estimates  it,  $25  in  dividends.  Upon  this  showing 
,  the  agreement  entered  into  by  Corrick  both  at  the  time 
the  note  was  given  and  also  in  September  was  breached  to 
the  extent  of  $18  to  $28.  Such  a  breach  is  not  available 
to  the  defendant  as  a  defense  of  total  want  of  considera- 
tion. Whether  the  defendant  could  have  interposed  a 
coimterclaim  to  this  extent  and  substantiated  the  same  as 
against  the  plaintiff  we  need  not  determine.  The  only 
defense  pleaded  at  this  point  is  the  defense  of  total  failure 
of  consideration.  His  own  testimony  is  fatal  to  such  de- 
fenscj  and  the  court  properly  withdrew  it. 

HI.  The  third  defense  above  stttited  was  not  inter- 
posed* until  after  the  close  of  the  evidence,  and  on  the  last 
day  of  the  trial.     The  allegations  of  false  representations 
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are  as  follows:  The  payee  (nominally)  T.  H.  Corrick  rep- 

3.  Same:  false       Tcsented  to  defendant  that  the  Iowa  Under- 

reprcsenutions.  ^ri|;gpg>  Agency  Company  was  a  prosperous 

company,  and  able  to  pay  a  10  percent  dividend  per  year, 
and  would  be  able  to  pay  20  or  30  percent  before  the  note 
matured;  that,  if  defendant  would  execute  the  two  notes 
for  stock  in  the  Iowa  Underwriters'  Agency  Company,  he, 
Corrick,  would  personally  guarantee  a  premium  of  $50  on 
the  stock  at  the  end  of  the  first  year  if  defendant  wanted 
to  sell  it  and  a  premium  of  $57  on  the  stock  at  the  end  of 
eighteen  months  if  defendant  then  wanted  to  sell,  and  that 
he,  Corrick,  was  financially  worth  $10,000,  and  amply  able 
to  make  said  guaranty  good;  that  the  company  would  hold 
said  notes  in  their  vaults  and  not  negotiate  them,  and  would 
surrender  them  to  defendant  at  their  maturity  if  defend- 
ant desired  to  surrender  his  stock  at  that  time,  because 
the  company  did  not  need  the  money;  and  that  W.  B. 
Bonni  field  was  a  director  in  said  company. 

The  defendant's  testimony  in  support  of  these  allega- 
tions is  as  follows:  **When  I  bought  this  last  stock,  Cor- 
rick told  me  that  he  would  keep  those  notes  right  in  the 
safe  of  the  Iowa  Underwriters'  Agency  Company.  I  be- 
lieved his  statements  that  he  would  do  so,  and  that  he 
•would  return  the  notes  and  pay  the  premiums  as  he  said 
he  wouldj  and  he  told  me  that  I  would  not  want  to  sell  him 
the  stock  back  because  I  would  want  to  keep  it  as  it  would 
pay  at  least  20  percent  by  that  time.  I  did  not  have  any 
reason  to  think  that  he  was  not  making  me  a  truthful  prop- 
osition, and  I  believed  what  he  told  me  at  the  time." 
Some  other  representations  are  claimed  to  have  been  made 
at  a  previous  purchase  of  stock.  It  will  be  noted  that  the 
representations  above  quoted  from  the  defendant's  testimony 
relate  to  no  existing  fact  Standing  alone,  these  are  mere 
promises  or  expressions  of  opinion  for  the  future.  Such 
promises  may  sometimes  form  a  part  of  known  false  repre- 
sentations, but  there  is  no  attempt  in  this  record  to  give 
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them  any  other  character  than  appears  upon  their  face. 
They  do  not  of  themselves  amount  to  false  representations 
in  a  legal  sense.  We  must  hold,  therefore,  that  this  defense 
was  not  sufficiently  supported  to  require  its  submission  to 
the  jury. 

Considerable    argument    is    devoted    to    the    question 
whether  the  plaintiff  was  a  holder  in  due  course.     In  view 
of  our  conclusions   above  indicated,   the   question  becomes 
4.  Negotiable  in-    immaterial.      It    was    a    purchaser    of    the 
hcJdeJ"1"*due  ^^otcs.     The  qucstiou  of  notice  would  become 
course  material .  only    in   the    presence   of   a   valid 

defense  by  tlie  defendant  as  against  this  note.  The  evidence 
discloses  that  the  real  grievance  of  the  defendant  is  in  re- 
lation to  other  transactions. 

These  can  not  be  litigated  here,  nor  has  any  attempt 
been  made  by  the  pleadings  to  bring  them  into  the  litiga- 
tion.   We  must  therefore  ignore  them. 

IV.  Appellee  has  moved  to  dismiss  the  appeal  for 
failure  of  appellant  to  serve  notice  of  appeal  upon  guar- 
antor defendants  against  whom  judgment  was  entered. 
Considerable  argument  is  devoted  to  this  motion.  It  is 
sufficient  to  say  that  the  same  motion  was  submitted  in 
advance  of  the  submission  of  the  case.  It  was  then  over- 
ruled and  the  ruling  announced.  We  have  seen  no  reason* 
for  a  change  of  view  and  the  former  ruling  will  be  ad- 
hered to. 

V.  Appellant  has  moved  to  strike  a  purported  amend- 
ment to  the  transcript  and  an  amended  abstract  by  appellee. 
The  appellee  claims  that  through  oversight  the  original 
transcript  filed  in  the  district  court  failed  to  incorporate 
a  statement  appearing  in  the  original  notes  to  the  effect 
that  at  the  close  of  all  the  evidence  the  plaintiff  moved  for 
a  directed  verdict.  After  the  filing  of  appellant's  abstract 
here,  the  shorthand  reporter  of  the  trial  court  filed  with 
the  clerk  of  such  court  an  amendment  to  his  transcript 
setting  forth  the  additional  record  and  certifying  that  it 
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was  omitted  by  oversight  from  the  original  transcript.  The 
amended  transcript  has  been  certified  to  this  court,  and 
an  amended  abstract  incorporating  the  same  has  been  filed 
by  appellee. 

It  is  sufficient  to  say  that,  when  the  record  has  been 
once  made  in  the  district  court  by  the  filing  and  certifica- 
tion of  shorthand  notes  and  transcript,   it  is  not  subject 

to  change  by  the  mere  act  of  the  shorthand 
•mendment        reporter.     The  proper  method  of  correction 

is  very  simple,  and  can  not  be  ignored.  Only 
the  court  has  power  to  correct  the  record.*  For  such  pur- 
pose an  application  should  be  made  to  the  court,  and  proper 
notice  given.  The  trial  court  can  then  determine  upon  the 
evidence  whether  the  record  contains  any  mistake  or  over- 
sight which  is  subject  to  correction,  and  can  order  or  refuse 
correction  accordingly.  In  the  case  before  us  no  such  pro- 
ceeding was  had.  The  appellant's  motion  to  strike  must 
therefore  be  sustained. 

VI.  Some  specific  errors  in  relation  to  the  admission 
of  testimony  are  urged  by  the  appellant:  If  these  specifica- 
tions were  sustained,  they  would  avail  nothing  to  the  de- 
fendant. The  rulings  were  wholly  without  prejudice  in 
view  of  our  conclusions  already  announced,  and  we  will  not 
undertake  to  pass  upon  them  as  abstract  propositions. 

It  is  also  urged  by  appellant  that  the  trial  court  abused 
its  discretion  in  reopening  the  case  for  additional  evidence 
after  the  parties  had  once  rested.  This  practice  is  not  un- 
6.  Trial:  re-         usual.      The   rccord    at   this   point    discloses 

openinff  cause:  _  j*      i*  •  m-i 

discretion.  no  abyso  of  discretion.  The  propriety  of 
such  an  order  is  pre-eminently  within  the  discretion  of 
the  trial  court.  Meadows  v,  Hawkeye  Insurance  Co.,  67 
Iowa,  57. 

Lastly  it  is  argued  that  the  plaintiflF  did  not  move  for 
a  directed  verdict  at  the  close  of  all  the  evidence.  This 
is  the  point  in  the  record  which  was  attempted  to  be  cov- 
ered by  the  amended  transcript     Our  ruling  on  appellant's 
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motion  to  strike  leaves  the  record  in  the  condition  contended 
7.  Same:  direc      ^^^  ^7  appellant     From  such  record  it  ap- 
timc°of'?u1iSy:  pears    that    at    the    close    of    the    evidencje, 
di^c'^tion-      '  ^hen  the   parties   first   rested,   the  plaintiff 
presented  a  motion  for   a   directed  verdict     Before  this 
motion  was  ruled  on,  the  case  was  reopened  at  plaintiflfs 
request  for  further  evidence  and  further  evidence  was  re- 
ceived, and  the  parties  again  rested.     Thereupon,  according 
to  the  record,  the  court  sustained  the  plaintifiF's  motion  for 
a  directed  verdict     Whether  this  motion  was  written  or 
oral  does  not  appear.    Whether  the  ruling  had  reference  to 
the  motion  previously  made  or  to  the  renewal  thereof,  made 
after  the.  final  resting  of  the  parties,  does  not  appear.    To 
our  minds  it  is  quite  immaterial. 

That  the  trial  court  should  withhold  ruling  upon  the 
motion  to  direct  a  verdict  upon  a  reopening  of  the  evidence 
and  should  then  rule  thereon  at  the  close  of  all  the  evi- 
dence was  a  matter  of  mere  form  and  order,  and  was  clear- 
ly within  the  discretion  of  the  court. 

Moreover  in  view  of  our  finding  that  the  defenses  of 
the  defendant  had  all  failed  under  the  testimony,  a  judg- 
ment against  him  was  inevitable,  and  the  formality  of  the 
procedure  at  this  point  could  not  be  prejudicial  to  him. 

The  judgment  below  must  be — Affirmed. 


J.  C.  McCoNKEY,  Appellant,  v.  Edmund  Pendleton*, 
Executor  of  the  Estate  of  Henry  Riding,  deceased, 
Appellee. 

Reference  of  causes:  appointment  and  qualification  op  referee: 
I  STATUTES.  The  provisions  of  the  statutes  relating  to  the  appoint- 
ment, acceptance  and  qualification  of  ja  referee  appointed  by  the 
court  to  try  and  report  a  cause  are  directory  only,  and  do  not 
go  to  his  power  to  act  as  referee.  And  the  error  of  failing  to 
sign  his  report  may  be  cured  by  afterward  affixing  his  signa- 
ture and  refiling  the  report. 
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Same:    time  for  fiung  sefort.    The  general  rule  is  that  a  referee 

2  ehottld  file  his  report  at  the  next  succeeding  term,  in  the  absence 
of  an  order  of  court  fixing  the  time  for  filing  the  same;  but  the 
time  may  be  extended  by  agreement:  Thus  where  the  court  \gi 
the  order  of  appointment  fixed  no  time  for  the  referee  to  re- 
port, and  the  parties  stipulated  that  he  should  make  and  file  his 
report  as  of  the  last  day  of  a  certain  term,  and  that  the  same 
should  be  submitted  in  vacation  if  the  court  was  not  in  session 
and  decree  entered  as  of  that  term,  he  was  authorized  to  file 
liis  report  at  any  time  during  that  term  and  until  the  commence- 
ment of  the  succeeding  term;  but  upon  his  failure  to  so  file 
the  report  he  lost  jurisdiction  of  the  case. 

Same:    waiver  of  failure  to  file  report:   estoppel.    Exceptions  to. 

3  the  first  report  of  a  referee  and  motions  to  set  it  aside,  filed 
a  short  time  before  moving  to  strike  out  the  report,  were  not 
a  waiver  of  the  referee's  failure  to  file  a  second  report  within 
the  proper  time,  where  the  motion  to  strike  was  made  as  soon 

.  as  counsel  learned  of  the  filing  of  the  second  report. 

Same.    Ordinarily  there  can  be  no  estoppel  to  assert  that  a  referee's 

4  report  was  not  filed  in  time. 

Appeal  from  Woodbury  District  Court. — ^Hon.  Wm.  Hutoh- 

iNSONy  Judge. 

Tuesday,  October  22,  1912. 

This  is  an  appeal  from  a  ruling  of  the  trial  court 
overruling  plaintiff's  objections  and  exceptions  to,  and 
motion  to  strike  the  report  of  a  referee,  and  from  a  finding 
approving  the  report  and  ordering  judgment  for  the 
plaintiff  in  the  sum  of  $260.55. — Reversed  and  remanded. 

Edwin  J.  Stason,  for  appellant. 

Pendleton  &  Wakefield,  for  appellee. 

Deekeb,  J. — The  original  action  was  brought  by 
plaintiff  against  Henry  Riding,  now  deceased,  asking  for 
an  accounting.  Defendant  pleaded  settlements,  and  denied 
any  indebtedness  to  the  plaintiff.     After  the  issues  were 
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made  up  and  on  December  13,  1909,  one  C.  C.  Hamilton 
was  appointed  referee  to  report  his  findings  of  fact  and 
conclusions  of  law.  The  case  went  to  a  hearing  before  the 
referee,  and  on  June  31,  1910,  it  was  stipulated  that  the 
case  should  be  submitted  on  brifefs,  arguments,  etc.,  on  July 
11,  1910,  and  that  he  should  make  his  report  on  the  last 
day  of  May,  1910,  term  of  court.  On  July  1st  it  was 
further  stipulated  that  the  case  might  be  submitted  to  the 
court  in  vacation  and  judgment  entered  as  of  the  last  day 
of  the  May,  1910  term.  On  December  8,  1910,  what  pur- 
ported to  be  a  report  of  the  referee  was  filed,  but  this  was 
unsigned.  In  this  report  was  the  following  recommenda- 
tion :  "I  find  that  plaintiff  is  entitled  to  recover  from  the 
defendant  the  sum  of  $230.55."     On  December  13,  1910,  J 

objections  were*  filed  to  this  report  by  the  plaintiff  l)ecause 
the  referee  failed  to  find  any  conclusions  of  law,  and  failed 
to  certify  and  return  the  evidence  before  him.  On  the  14th 
of  the  same  month  plaintiff  moved  to  strike  the  report 
because  (1)  the  referee  was  not  called  upon  to  accept  the 
appointment  and  the  record  shows  no  acceptance;  (2)  be- 
cause he  did  not  make  the  affidavit  required  by  section 
3745  of  the  Code,  and  no  affidavit  was  ever  filed  with  the 
clerk-;  (3)  the  report  was  filed  too  late  and  after  the 
authority  of  the  referee  had  terminated;  (4)  no  time  was 
fixed  by  the  court  for  the  report;  (5)  the  report  was  not 
made  in  time;  (6)  the  report  was  insufficient  and  inac- 
curate. On  January  12,  1911,  the  referee  filed  another 
report  identical  with  the  first,  accompanied  by  this  state- 
ment: 

I  was  not  present  in  the  courtroom  when  the  appoint- 
ment was  made,  but  soon  afterwards,  and  on  the  same  day 
Judge  Hutchinson  notified  me  that  the  parties  had  con- 
sented to  my  appointment.  I  informed  him  that  I  would 
accept  the  appointment  and  act  as  referee.  I  conferred 
with  the  attorneys  and  with  the  plaintiff  with  reference  to 
the  time  for  taking  testimony,  and  by  agreement  the  first 
testimony  was  taken  on  behalf  of  the  plaintiff  December 
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28,  1909.  Adjournments  were  taken  from  time  to  time, 
and  the  testimony  was  concluded  on  April  10,  1910. 
Shortly,  thereafter,  I  left  Si<Mix  City,  and  was  gone  till 
May  20,  1910.  I  furnished  a  transcript  of  the  testimony 
to  the  parties  about  June  30,  1910.  Thereafter  the  attor- 
neys filed  their  briefs,  and  ^I  made  a  finding  of  fact  and 
filed  the  same  with  the  clerk  •  •  .  on  the  8th  day  of 
December,  1910,  as  shown  by  the  filing  marks  on  the  report. 
Through  inadvertance  I  failed  to  sign  the  said  report  al- 
though a  blank  space  was  left  therefor.  ...  I  fur- 
nished to  the  plaintiff  and  to  the  attorneys  for  the  defen- 
dant a  copy  of  said  report.  On  this  date,  January  12, 
1911,  at  the  request  of  the  attorneys  for  the  defendant,  I 
have  signed  and  filed  said  report.  I  have  also  this  day, 
filed  the  transcript  of  the  evidence,  and  also  the  shorthand 
notes  of  the  evidence  taken  therein.  I  further  depose,  and 
say  that,  before  taking  any  of  the  testimony  in  said  cause, 
Mr.  E.  J.  Stason,  attorney  for  plaintiff,  asked  me  if  I  had 
filed  my  affidavit  as  referee,  and  I  told  him  I  had  not. 
Thereupon  Mr.  Stason  administered  to  me  the  oath  of 
referee,  said  E.  J.  Stason  being  a  notary  public' 

As  soon  as  plaintiff's  counsel  learned  of  this,  he  filed 
a  motion  to  strike  the  report  and  the  accompanying  affida- 
vit. On  January  5,  1911,  Riding  died,  and  no  substitu- 
tion was  made  until  April  14,  1911.  The  case  on  these 
motions  was  submitted  on  April  14,  1911,  and  on  May  20th 
the  trial  court  made  an  order  overruling  each  and  all  of 
plaintiff's  motions,  and  all  exceptions  were  also  overruled, 
and  judgment  was  entered  against  the  administrator  of 
Hiding's  estate  for  the  sum  of  $260.55,  being  $30  more 
than  the  amount  recommended  bv  the  referee.  Plaintiff 
appeals  from  all  these  orders  and  from  the  judgment. 

The  relevant  sections  of  the  Code  bearing  upon  this 
appeal  are  as  f oljows :  "The  referee  shall  stand  in  the  place 
of  the  court,  and  shall  have  the  same  power  so  far  as  neces- 
sary to  discharge  his  duty."'  Code,  section  3738.  "The 
report  of  the  referee  on  the  whole  issue  must  state  the 
facts  thus  found  and  the  conclusions  of  law  separately,  and 
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shall  stand  as  the  finding  of  the  court,  and  judgment  may 
be  entered  thereon  in  the  same  manner  as  if  the  action  had 
been  tried  by  the  court;  the  ^report  may  be  excepted  to  and 
reviewed  i^  like  manner."  Code,  section  3740.  '*When 
the  reference  is  to  report  the  facts,  the  report  shall  have 
the  effect  of  a  special  verdict."  Code,  section  3741.  "The 
referee  must  make  affidavit  well  and  faithfully  to  hear  and 
examine  the  case,  and  make  a  just  and  true  report  therein, 
according  to  the  best  of  his  understanding.  The  affidavit 
shall  be  returned  with  the  report,  filed  by  the  clerk,  and 
be  a  part  of  the  record."  .  Code,  section  3745.  "The 
order  shall  not  be  made  until  the  case  is  at  issue  as  to  the 
parties  whose  rights  are  to  be  examined  on  the  reference. 
The  order  may  direct  when  the  referee  shall  proceed  to  a 
hearing,  and  when  he  shall  make  his  report,  but,  in  the  ab- 
sence of  such  direction,  he  shall  do  so  on  the  morning  of 
the  tenth  day  after  the  day  on  which  the  order  or  refer- 
ence was  made,  and  shall  file  his  report  as  soon  as  done. 
The  parties  shall  take  notice  of  the  time  thus  fixed  or 
determined  and  non-attendance  of  either  party  within  an 
hour  thereof  shall  be  attended  with  like  consequences  as 
if  the  case  were  in  court,  which  consequences  shall  be  re- 
ported as  any  other  fact  or  finding  of  the  referee."  Code, 
section  3746.  "The  referee  must  be  called  on  by  the  court 
to  accept  or  refuse  the  appointment,  and  his  acceptance 
sh^U  be  entered  of  record:  and  he  shall  be  under  the  con- 
trol of  the  court,  who  may  on  the  motion  of  either  party 
make  proper  orders  with  a  view  to  his  proceeding  with  all 
due  dispatdh,  and  the  court  or  judge  may,  on  motion  extend 
the  time  for  making  his  report."     Code,  section  3747. 

The  main  points  for  a  reversal  are:  (1)  The  referee 
was  not  called  upon  to  accept  the  appointment,  and  his  ap- 
pointment was  not  entered  of  record.  (2)  The  referee  made 
no  affidavit,  and  no  affidavit  by  him  was  ever  filed  with 
the  derk.  (3)  The  report  of  the  referee  was  not  signed 
by  him.     (4)   The  referee  did  not  report  his  findings  of 
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fact  and  conclusions  of  law  separately.  (5)  The  referee 
had  no  jurisdiction  to  act  and  the  report  filed  in  January 
of  the  year  1911  was  too  late. 

The  record  shows  that  the  referee  did  accept  the  ap- 
pointment>  and,  although  his  acceptance  was  not  entered 
of  record  at  the  time  it  was  given,  it  was  recognized  in  a 
stipulation  filed  by  the  parties  and  an  order  of  court  made 
July  1,  1910.  An  oath  was  in  fact  administered  to  the 
referee,  although  it  seems  no  affidavit  was  ever  filed  by 
him  in  the  district  court. 
„  The  first  report  was  not  signed  by  the 

I.  Refekence  of  *  .  . 

pohftmenf^nd  ^'^f^rcc,  but  this  was  curcd  by  adding  his 
Jefirecf *°"  ^*  signature  and  the  refiling  of  the  same  after 
statutes.  ^jjg  signature  had  been  appended. 

The  provisions  of  the  statute  applicable  to  these  omis- 
sions may  well  be  regarded  as  directory  only,  and  not  as 
going  to  the  power  or  authority  of  the  referee  to  act.  In- 
deed, such  seem  to  be  the  prior  holdings  of  this  court  in 
Harper  v.  KissicJe,  62  Iowa,  733;  Quick  v.  Cox,  38  Iowa, 
668;  Shindler  v.  Luke,  43  Iowa,  89;  Sears  v.  Sellew,  28 
Iowa,  501.  The  report  should  not  be  regarded  as  filed, 
however,  until  it  was  signed  by  the  referee  and  refiled  on 
January  12,  1911.  This  brings  us  to  the  only  debatable 
proposition  in  the  case.  Was  the  report  filed  in  time,  and 
should  the  referee  be  held  to  have  lost  jurisdiction  of  the 
case? 

The  order  appointing  the  referee  did  not  fix  the  time 
for  hearing,  nor  did  it  give  any  direction  as  to  when  the 
report  should  be  made,  but  the  parties  made  the  following 

stipulation  with  reference  thereto:  "It  is 
for  filing         further  stipulated  that  all  briefs,  arguments, 

evidence,  and  exhibits  shall  on  the  last- 
mentioned  date  be  submitted  to  C.  C.  Hamilton,  referee, 
and  that  he  shall  make  and  file  his  report  as  of  the  last 
day  of  May,  1910,  term  of  this  court;  that  the  parties  to 
the  cause  shall  have  five  days  after  the  date  of  the  actual 
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filing  of  the  report  in  which  to  file  objections  thereto  and 
briefs  and  arguments,  and  that  the  report  of  the  referee, 
the  objections  thereto^  and  all  the  briefs  and  arguments 
shall  be  submitted  to  the  Hon.  Wm.  Hutchinson  for  deter- 
mination of  the  cause  in  vacation,  if  the  court  be  not  in 
session,  and  by  him  determined,  and,  if  determined  by 
him  in  vacation,  decree  may  be  entered  as  of  the  May,  1910, 
term  of  this  court."  And  on  July  1,  1910,  the  court  made 
and  entered  the  following  order  in  the  case:  "And  now 
at  this  time,  to  wit,  July  1,  1910,  come  the  parties  herein 
by  their  respective  attorneys  of  record,  and  in  open  court 
stipulate  and  agree  that  this  cause  may  be  submitted  to 
the  court  in  vacation  and  judgment  entered  in  vacation  as 
of  the  last  day  of  May,  1910,  term  of  this  court." 

The  report  was  not  in  fact  filed  as  we  think  until 
January  12,  1911;  and  it  is  conceded  that  between  the 
time  of  the  appointment  of  the  referee  in  December,  1909, 
and  the  filing  of  the  report  at  least  four  terms  of  court 
intervened. 

The  last  of  the  testimony  was  taken  in  April,  1910, 
and  by  stipulation  the  parties  were  given  until  the  11th  of 
July,  1910,  in  which  to  file  their  arguments.  This  excuses 
any  failure  of  the  referee  to  act  before  that  date.  After 
the  submission  and  before  the  actual  filing  of  the  report  at 
least  one  termed  intervened.  Now,  the  stipulation  says  that 
"the  referee  shall  make  and  file  his  report  as  of  the  last 
day  of  the  May  term  of  court;  that  the  parties  shall  have 
five  days  after  the  actual  filing  of  the  report  to  file  mo- 
tions," etc.,  and  that  the  report  should  be  submitted  to 
Judge  Hutchinson  in  vacation  if  court  be  not  in  session  and 
decree  entered  as  on  the  last  day  of  the  May,  1910,  term 
.  of  court  The  order  made  and  entered  of  record  by  the  trial 
court  confirms  the  stipulation  as  to  the  submission  in  vaca- 
tion. These  are  the  only  matters  appearing  of  record  with 
reference  to  the  time  of  filing  of  the  report.  As  the  court 
fixed  no  time  for  the  filing  of  the  report,  it  is  certain  that 
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the  referee  had  jurisdiction  to  make  a  report  at  any  time 
during  the  May  term  of  19 10,  and  doubtless  at  any  time 
thereafter  until  the  commencement  of  the  next  succeeding 
term;  and,  as  no  time  was  fixed  in  the  original  order,  the 
parties  might  stipulate  as  to  when  the  report  should  be 
made.  If  not  made  at  the  time  so  stipulated,  the  referee 
under  our  decisions  lost  jurisdiction  of  the  matter.  Goodale 
V.  Case,  71  Iowa,  434;  Davis  v.  Caldwell,  100  Iowa,  658; 
Manning  v.  Nelson,  107  Iowa,  34.  These  cases  do  not 
perhaps  go  to  the  extent  of  holding  that  stipulations  of  the 
parties  are  controlling  in  the  absence  of  an  order  by  the 
court;  but  that  result  logically  follows,  and  is  the  holding 
of  the  courts  of  other  states.  Davis  v.  Finney,  37  Kan.  165 
(14  Pac.  460) ;  Berry  v.  Sands,  60  Me.  99. 

In  the  absence  of  an  order  of  court  or  stipulation  of 
the  parties,  the  general  rule  seems  to  be  that  the  referee's 
report  must  be  returned  to  anfl  filed  at  the  next  term  suc- 
ceeding his  appointment.  Minton  v.  Moore,  4  Blackf. 
(Ind.)  315;  Jeffers  v.  Hazen,  69  Vt  456  (38  Atl.  86); 
Southworth  v,  Bradford,  5  Mass.  524;  Mott  v.  Anthony,  5 
Mass.  489.  Contra,  Francisco  v.  Rowland,  14  Mo.  App. 
600. 

Whatever  the  rule  here,  it  is  apparent  that  plaintiff 
waived  any  default  in  filing  occurring  prior  to  the  May, 
1910,  term,  and  doubtless  a  filing  at  any  time  before  the 
commencement  of  the  next  succeeding  term  would  have  been 
in  time  under  the  stipulation  filed.  That  the  time  may  be 
extended  by  stipulation,  see  Shore  v.  BanJc,  61  Kan.  246 
(59  Pac.  263)  ;  Powell  v.  Ford,  4  Lea  (Tenn.)  278.  What, 
then,  is  the  effect  of  the  stipulation  of  the  parties.  It  seems 
to  us  that  by  the  use  of  the  terms  "as  of  the  last  day  of 
the  May,  1910,  term''  to  be  determined  in  vacation  and 

• 

decree  entered  as  of  the  May,  1910,  term  of  court,  and 
judgment  entered  in  vacation  of  the  last  day  of  the  May, 
1910  term  of  this  "court,"  the  parties  meant  that  the 
report  should  be  filed  either  during  the  May  term  or  during 
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that  period  between  the  adjournment  of  the  May  term  and 
the  day  of  the  beginning  of  the  next  succeeding  term.  Such 
is  the  interpretation  put  upon  the  word  "vacation"  as  here 
used.  Warner  v.  Donahue,  99  Mo.  App.  37  (72  S.  W.  492)  ; 
Brayman  v.  Whitcomb,  134  Mass.  526 ;  Hadley  v.  Bemero, 
97  Mo.  App.  314  (71  S.  W.  451).  Of  course,  it  is  sometimes 
given  a  broader  meaning,  and  held  to  cover  any  time  when 
the  court  is  not  actually  in  session;  but  such  was  not  the 
intent  of  the  parties  in  this  case.  To  so  hold  would  place 
no  limitations  upon  the  time  for  a  report,  save  that  it 
might  be  filed  during  any  vacation,  no  matter  how  long 
after  the  submission  to  the  referee  and  without  reference 
to  the  number  of  intervening  terms.  When  the  term  next 
succeeding  the  May,  1910,  term  began,  the  vacation  referred 
to  in  the  order  of  the  court  and  the  stipulation  of  the  parties 
was  at  an  end,  and,  as  the  report  was  not  filed  either  during 
the  May  term  or  in  the  succeeding  vacation,  it  was  not  in 
time,  and  should  have  been  stricken  under  the  rules  of  this 
court,  unless  it  be  found  that  plaintiff  waived  the  delay  or 
is  estopped  from  asserting  that  the  report  was  not  timely. 
There  was  no  waiver  or  estoppel  unless  it  should  be 
held  that,  by  filing  exceptions  to  the  report  and  motions  to 
set  it  aside  a  few  days  before  moving  to  strike  it,  such  an 

estoppel  should  be  found.     These  exceptions 

m    Saick* 

waiver  of         and   motions   were   lodged    against   the   first 

failure  to  file  n^     i         i  •   i  ?  i  i       i     i  i    • 

esto'^'i  report  filed,  which  we  have  already  held  m- 

sufiicient.  As  soon  as  plaintiff's  counsel 
learned  of  the  filing  of  the  second  one  with  the  affidavit  of 
the  referee,  they  moved  to  strike  this  second  one  for  the 
reasons  already  stated.  We  find  nothing  in  this  which 
should  be  held  to  be  a  waiver  or  considered  an  estoppel  even 
if  an  estoppel  could  arise  from  conduct  in  such  cases. 

Aside  from  this,  we  have  held  that,  if  the  referee's 
report  is  not  filed  in  time,  there  can  be  no  es- 
*'    **""  toppel.     Davis  v.  Caldwell,  100  Iowa,  658; 

Qoodah  v.  Case,  71  Iowa,  434. 
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The  trial  court  should  have  sustained  the  motion  to 
strike  and  made  an  order  resubmitting  the  case,  or  ap- 
pointing another  referee  or  held  the  case  for  decision  on  the 
merits.  As  he  did  not  do  so,  but  proceeded  to  confirm  the 
report  with  a  slight  modification,  its  actions  in  the  premises 
were  wrong,  and  the  case  must  be  reversed  for  proceedings 
in  harmony  with  this  opinion.  The  motion  to  strike  ap- 
pellee's abstract  will  be  overruled. — Reversed  and  remanded. 
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ACCOUNT. 

Account  stated:  Evidence.  The  statement  of  an  account  for 
services  rendered,  which  is  accepted  by  the  other  party,  consti- 
tutes an  account  stated,  and  no  further  proof  of  the  items  therein 
is  necessary.  The  evidence  in  this  case  is  held  insufficient  to 
establish  the  bill  for  professional  services  as  an  account  stated. 
Ida  County  Savings  Bank  v.  Johnson,  234. 

ACCRETIONS.     See  Real  Property. 

ACTIONS. 

DismissaL  The  appointment  of  a  receiver  for  one  of  the  parties 
after  the  commencement  of  an  action  is  not  ground  for  its  dis- 
missal.   O'Mara  v.  Newton  &  N.  W.  Ry.  Co.,  701. 

Same.  Where  a  cause  had  been  continued  by  agreement  of  parties 
to  accommodate  one  of  the  attorneys,  a  dismissal  of  the  same 
by  the  court  on  its  own  motion,  without  having  previously  made 
any  order  that  it  should  be  brought  to  trial  or  it  would  be  dis- 
missed, and  no  trial  notice  having  been  filed,  was  improperly 
entered.    Idem. 

Certiorari:  Abstract:  Return:  Amendment.  It  is  permissible 
in  certiorari  proceedings  to  review  the  action  of  a  town  council 
in  extending  the  limits  o(  the  town  for  defendant  to  amend  the 
abstract  curing  an  alleged  defective  description  of  the  territory, 
and  to  amend  its  return  by  striking  out  that  part  showing  that 
the  polls  were  not  opened  until  after  the  proper  hour.  Lehigh 
Sewer  Pipe  &  Tile  Co.  v.  Town  of  Lehigh,  386. 

Same:  Review  of  ministerial  acts.  Certiorari  will  not  lie  to  re- 
view a  ministerial  act;  such  as  the  receiving  or  rejection  of 
votes  by  the  judges  at  a  municipal  election  on  the  question  of 
extending  the  town  limits.  'Idem, 

Same:  Defective  ballot:  Review.  Certiorari  will  lie  to  review 
the  action  of  an  inferior  tribunal  only  when  it  has  acted  in  a 
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judicial  or  semi- judicial  character,  and  then  only  when  the  act 
was  without  jurisdiction  or  otherwise  illegal;  it  is  not  the  proper 
remedy  for  the  correction  of  mere  errors,  nor  of  ministerial, 
administrative  or  legislative  acts;  nor  to  control  the  discretion  of 
a  judicial  or  semi-judicial  body:  Thus  where  the  proper  offi- 
cials, in  preparing  the  ballot  used  at  an  election  on  the  question 
of  extending  the  limits  of  an  incorporated  town,  a  purely  minis- 
terial act,  omitted  therefrom  a  description  of  the  territory  to 
be  added,  which  constituted  the  only  error  complained  of,  and 
it  in  no  manner  prejudiced  any  elector,  certiorari  was  not  avail- 
able for  the  purpose  of  vitiating  the  whole  proceeding;  but  there 
was  an  adequate  remedy  either  by  injunction  or  quo  warranto. 
Idem, 

Mandamus:  Transfer  to  equity:  Statutes.  The  provisions  of 
the  statute  relating  to  transfer  of  causes  without  abatement  or 
dismissal,  when  an  error  in  the  kind  of  proceeding  has  been 
adopted,  are  not  applicable  to  an  action  ia  mandamus;  and  if 
designated  in  the  petition  as  a  law  action  that  fact  would  not 
require  the  defendant  to  move  for  a  transfer  to  the  equity  side 
of  the  docket,  and  to  object  to  a  jury  trial  before  answering, 
for  the  court  has  no  authority  to  submit  the  action  in  any  form 
to  a  jury.    Klopp  v.  Chicago  M.  &  St.  Paul  Ry.,  466. 

Same:  Reversal.  Where  an  action  in  mandamus  has  been  erro- 
neously tried  to  a  jury  it  will  be  reversed  that  it  may  be  tried 
to  the  court  as  provided  by  statute.    Idem, 

Reference  of  causes:  Appointment  and  qualification  of  referee: 
Statutes.  The  provisions  of  the  statutes  relating  to  the  appoint- 
ment, acceptance  and  qualification  of  a  referee  appointed  by  the 
court  to  try  and  report  a  cause  are  directory  only,  and  do  not 
go  to  his  power  to  act  as  referee.  And  the  error  of  failing  to 
sign  his  report  may  be  cured  by  afterward  affixing  his  signa- 
ture and  refiling  the  report.    McConkey  v.  Peddleton,  744. 

Same:  Time  for  filing  report.  The  general  rule  is  that  a  referee 
should  'file  his  report  at  the  next  succeeding  term,  in  the  absence 
of  an  order  of  court  fixing  the  time  for  filing  the  same;  but  the 
time  may  be  extended  by  agreement:  Thus  where  the  court  in 
the  order  of  appointment  fixed  no  time  for  the  referee  to  re- 
port, and  the  parties  stipulated  that  he  should  make  and  file  his 
report  as  of  the  last  day  of  a  certain  term,  and  that  the  same 
should  be  submitted  in  vacation,  if  the  coprt  was  not  in  session, 
and  decree  entered  as  of  that  term,  he  was  authorized  to  ^file 
his  report  at  any  time  during  that  term  and  until  the  commence- 
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ment  of  the  succeeding  term;  but  upon  his   failure  to  so  file 
the  report  he  lost  jurisdiction  of  the  case.    Idem, 

Same:  Waiver  of  failure  to  file  report:  Estoppel.  Exceptions 
to  the  first  report  of  a  referee  and  motions  to  set  it  aside,  filed 
a  short  time  before  moving  to  strike  out  the  report,  were  not 
a  waiver  of  the  referee's  failure  to  file  a  second  report  within 
the  proper  time,  where  the  motion  to  strike  was  made  as  soon 
as  counsel  learned  of  the  filing  of  the  second  report    Idem. 

Same.  Ordinarily  there  can  be  no  estoppel  to  assert  that  a  referee's 
report  was  not  iiled  in  time.    Idem. 

Transfer  of  causes:  Harmless  error.  Refusal  to  transfer  an 
action  demanding  only  a  money  judgment  to  the  equity  side 
of  the  docket  was  harmless  error,  where  by  a  subsequent  amend- 
ment to  the  petition  an  equitable  cause  of  action  was  pleaded 
and  equitable  relief  demanded.  Miller  v.  Hawkeye  Dredging 
Co.,  557. 

AGENCY.     See  Carriers. 

Brokers:  Commissions:  Procuring  cause.  A  broker  may  be 
instrumental  in  effecting  a  sale  of  real  estate  and  still  not  be 
the  procuring  cause  so  as  to  entitle  him  to  a  commission  for 
finding  a  purchaser.     Kurtz  v.   Payne  Invst.   Co.,  376. 

Same:  Acceptance  of  purchaser.  Ordinarily  the  production  of  a 
person  willing  to  make  an  exchange  of  properties  is  not  the  per- 
formance of  a  contract  to  find  a  purchaser;  but  where  the  owner 
has  reserved  the  right  to  fix  the  terms  of  sale,  and  accepts  other 
property  in  part  payment,  ^e  can  not  object  to  the  broker's  com- 
mission on  the  ground  that  the  purchaser  did  not  pay  all  cash. 
Idem, 

Same:  Commission  contract:  Variance  by  parol.  Where  the 
written  terms  of  an  agency  made  no  provision  for  the  payment 
of  commissions  in  case  of  an  exchange  of  properties,  but  had 
relation  only  to  cases  where  sales  were  made,  an  oral  agree- 
ment for  compensation  in  case  of  an  exchange  was  not  in  con- 
flict with  the  writing  and  therefore  provable.    Idem. 

Same:  Procuring  a  purchaser:  Evidence.  The  provision  in  a 
broker's  contract  that  no  commission  should  be  allowed  him 
unless  he  brought  a  customer  and  a  sale  was  closed  at  that  time, 
did  not  require  the  sale  to  be  made  at  the  time  the  broker  was 
first  appointed,  but  was  a  limitation  of  the  period  in  which  nego- 
tiations then  begun  should  be  concluded.     Evidence  held  to  re- 
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quire  submission  of  the  questions  of  whether  the  broker  pre- 
sented a  prospective  purchaser  and  the  negotiations  then  begun 
resulted  in  a  sale.    Idem, 

Samt:  Ratification  of  agent's  acts.  Confirmation  orf  a  sale  made 
by  a  broker  at  a  price  fixed  by  the  owner's  agent  is  a  rati^ca- 
tion  of  the  agent's  representations  as  to  commissions  to  be  paid 
the  broker.    Idem. 

Same:  Evidence:  Res  gestae.  The  statements  of  an  agent  of 
the  owner  in  the  sale  of  land  as  to  the  payment  of  commissions, 
not  a  part  of  the  broker's  negotiation  of  the  sale,  are  not  admis- 
sible SiS  res  gestae  in  an  action  for  the  commission.    Idem. 

Same:  Scope  of  authority.  From  authority  to  appoint  agents 
may  be  inferred  authority  to  fix  the  terms  pf  the  appointment, 
including  the  matter  of  compensation.    Idem. 

Same:  Recovery:  Quantum  meruit  Where  the  claims  of  a 
broker  to  commissions  are  based  upon  express  contract  fixing  his 
commission,  instructions  authorizing  recovery  on  quantum  meruit 
are  erroneous.    Idem, 

APPEAL.    See  Drainage — ^Justice  of  the  Peace — Municipal  Cor- 
porations— Partition — Suretyship. 

Amendment  of  record.  When  the  record  of  a  case  has  once  been 
made  in  the  district  court  by  the  "filing  and  certification  of  the 
shorthand  notes  and  transcript,  it  is  not  subject  to  amendment 
by  the  reporter  alone;  this  can  only  be  done  upon  application, 
notice  and  order  of  court.    First  National  Bank  v.  Fulton,  734. 

Defective  abstract:  Amendment.  An  appeal  will  not  be  dis- 
missed because  the  original  abstract  was  not  subscribed  by  appel- 
lant's counsel,  or  because  the  same  was  not  certified,  where  coun- 
sel's name  appeared  on  the  opening  page  of  the  abstract  and 
both  omissions  were  cured  by  an  amendment    Sutcliffe  v.  Pence, 

643.  '  ^ 

Remarks  of  court:  Review.  Remarks  of  the  court  urging  upon 
the  jury  the  desirability  of  agreeing  upon  a  verdict,  to  which 
no  exception  was  taken  at  the  time,  are  not  reviewable  on  appeal. 
Caldwell  v.  Iowa  State  Traveling  Men's  Assn.,  327. 

Reviewable  question.  The  appellant  court  must  determine  a  case 
on  the  record  as  presented;  it  will  not  express  an  opinion  as  to 
whether  omitted  facts  would  lead  to  a  different  conclusion. 
Herr  v.  Green,  532. 


Index,  Vol.  156.  Y59 

AvriAi.  Continued  to  Attoimeys 

Law  of  the  case.  A  determination  by  the  appellate  court  on  a 
former  appeal  that  the  evidence  was  sufficient  to  take  the  case 
to  the  jury  on  all  the  issues  raised  became  the  law  of  the  case, 
whether   right   or   wrong.     White   v.    International    Text   Book 

Co.,  210. 

ARGUMENT.    Sec  New  Trial. 

ASSIGNMENTS. 

Assignment  of  wages:  Validity.  A  contract  by  which  an  em- 
ployee, for  the  purpose  of  obtaining  credit,  gives  the  master 
authority  to  deduct  from  his  wages  an  amount  sufficient  to  pay 
his  living  expenses  is  not  void  as  a  unilateral  contract,  or  as  a 
mere  license  or  privilege  without  consideration;  since  thereby 
the  employee  was  enabled  to  procure  credit  and  thus  secure  his 
employment.    Steltzer  v.  Chicago  M.  &  St.  Paul  Ry.  Co.,  i. 

Same:  Rights  of  assignee.  The  assignee  of  the  wages  of  a  rail- 
way employee  acquires  no  greater  right  thereto  than  the  assignor 
had  at  the  time  of  the  assignment.    Idem, 

ATTACHMENT. 

Garnishment:  Notice  to  garnishee.  A  judgment  against  a  gar- 
nishee who  had  no  notice  of  the  garnishment  is  invalid.  Reed 
v.  Racine  Boat  Co.,  12. 

Garnishment:  Service  of  notice.  Where  the  statute  of  a  foreign 
state  provided  that  notice  of  garnishment  in  justice  court  should 
be  served  in  such  manner  as  the  justice  directed,  and  he  ordered 
service  of  notice  by  mail  on  the  claimant  of  the  fund,  service 
had  in  that  manner  was  sufficient.  Steltzer  v.  Chicago  M.  &  St. 
Paul  Ry.  Co.,  i. 

Same:  Foreign  judgments:  Conclusiveness.  Where  a  debtor 
has  been  regularly  garnished  in  a  foreign  state  the  claimant  of 
the  fund  by  assignment,  who  had  proper  notice  of  the  garnish- 
ment but  failed  to  appear  and  protect  his  rights,  can  not  main- 
tain suit  against  that  garnishee  for  the  fund  in  the  courts  of 
this  state.     Idem. 

ATTORNEYS.    See  Partition. 

Authority  of  attorney:  Ratification..  An  attorney  has  statu- 
tory authority  to  bind  his  client  in  respect  to  any  proceeding 
within  the  scope  of  his  proper  duties  and  powers ;  but  this  does 
not  authorize  him,  under  a  m^rt  general  employment  to  bring 
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and  prosecute  an  action,  to  enter  into  a  stipulation  of  settle- 
ment of  all  matters  involved  in  the  suit  and  to  dismiss  the 
same,  thus  depriving  his  client  of  a  just  cause  of  action;  this 
can  only  be  done  by  special  authority.  And  there  could  be  no 
ratification  of  the  attorney's  act  by  the  client  without  a  knowl- 
edge of  the  terms  and  effect  of  the  stipulation.  Lingenfelter 
Bros.  V.  Bowman,  649. 

Disbarment:  Statutes:  Constitutionality.  The  statute  author- 
izing disbarment  proceedings  on  the  court's  own  motion,  and 
the  appointment  of  an  attorney  to  draw  up  the  accusation  with- 
out the  allowance  of  compensation,  is  not  unconstitutional.  Brown 
V,  Warren  County,  20. 

Application  of  statute:  Occupying  claimant's  action.  The  at- 
torneys' lien  law  does  not  apply  to  actions  under  the  occupy- 
ing claimant's  statutes;  as  there  is  no  money  due  the  adverse 
party,  within  the  meaning  of  the  lien  law,  which  will  support 
the  lien.  The  claim  in  such  cases  may  be  satisfied  either  by 
the  claimant  paying  the  value  of  improvements  and  taking  the 
property,  or  upon  his  refusal  to  pay  he  may  permit  the  other 
party  to  take  his  interest  in  the  property,  or  they  may  become 
tenants  in  common  of  the  entire  property,  but  the  court  has  no 
power  to  render  a  personal  judgment  against  the  owner  of  the 
land  or  to  order  it  sold  to  satisfy  the  claim,  thus  creating  a 
fund  to  which  the  lien  would  attach.  McCormick  v.  Dumbarton 
Realty  Co.,  692. 

BANKS  AND  BANKING. 

Power  of  ofificers.  Although  the  directors  of  a  bank,  under  the 
authority  of  its  articles  of  incorporation,  employed  the  vice- 
president  to  supervise  and  conduct  its  business,  still  the  presi- 
dent had  the  authority  to  dispose  of  land  acquired  by  the  bank; 
and  his  act  in  so  doing  in  this  instance  was  valid,  especially  as 
the  managing  officer  knew  of  and  acquiesced  therein.  Ida  County 
Savings  Bank  v.  Johnson,  234. 

Same:  Unauthorized  acts:  Burden  of  proof.  A  bank  has  the 
burden  of  proof  in  seeking  to  show  that  the  acts  of  its  officers 
were  unauthorized.     Idem, 

Same:  Evidence.  Authority  of  a  bank  official  to  act  for  it,  or 
the  ratification  of  his  unauthorized  act,  need  not  be  a  matter  of 
record  on  the  books  of  the  bank ;  it  is  a  question  of  fact  which 

• 

may  be  otherwise  shown.    Idem, 
Negotiable  instruments:    Good  faith  purchase:    Gambling  con- 


i 


Index,  Vol.  156.  761 

Bawks  and  Banking  Continued  to  Cauixess 

tracts.  A  certificate  of  bank  deposit  is  a  negotiable  instrument 
by  which  the  issuing  bank  obligates  itself  to  pay  to  the  rightful 
holder  the  sum  named  in  the  certi^cate;  and  one  acquiring  the 
certificate  under  a  blank  indorsement  in  due  course  of  business 
for  value,  before  maturity  and  without  notice,  is  a  bona  fide 
holder,  under  the  Negotiable  Instruments  Act.  Kushner  v.  Ab- 
bott, 598. 

BOUNDARIES.    See  Real  Property. 

BRIDGES.     See  Highways. 

BROKERS.    See  Agency. 

BURGLARY.    See  Criminal  Law. 

CARRIERS.    See  Railroads. 

Carriers  of  passengers:  Disorderly  conduct:  Negligence:  Evi- 
dence. It  is  the  duty  of  a  railway  company  to  exercise  care  for 
the  safety  of  its  passengers;  and  where  an  intoxicated  person 
enters  a  train  and  his  presence  is  known  to  the  trainmen  it 
becomes  their  duty  to  prevent  such  person  from  assaulting  and 
injuring  another  passenger.  The  evidence  in  this  case  is  held 
to  require  submission  of  defendant's  negligence,  through*  failure 
of  the  trainmen  to  protect  plaintiff  from  the  assault  of  an  in- 
toxicated passenger,  and  to  justify  a  'finding  of  negligence  in 
that  regard.     Starr  v.  Chicago  B.  &  Q.  Ry.  Co.,  311. 

Carriers  of  freight:  Breach  of  contract:  Tort:  Pleadings: 
Proof.  An  action  for  injury  to  livestock  while  in  transit  may 
be  based  upon  tort,  or  upon  contract,  and  if  purely  a  tort  action 
is  alleged  the  party  is  confined  in  his  proof  to  that  specific 
breach  of  duty;  but  if  a  contract  for  shipment  and  its  breach 
are  alleged,  even  though  enough  is  stated  in  addition  to  justify 
recovery  for  violation  of  a  specific  duty,  still  he  is  not  held  to 
proof  of  the  particular  wrong  but  may  show  any  breach  of  the 
contract  for  safe  transportation;  and  proof  that  the  stock  was^ 
delivered  to  the  carrier  in  good  condition  and  that  it  was  in 
bad  condition  when  it  reached  its  destination,  not  apparently 
due  to  unavoidable  circumstances,  will  establish  a  prima  facie 
case  of  breach  of  contract  and  authorize  recovery,  irrespective 
of  the  allegations  of  tort.  Gilbert  Bros.  v.  Chicago,  R.  I.  & 
Pac.  Ry.  Co.,  440. 

Livestock:  Liability  for  injury:  Rules  of  evidence.  A  carrier 
is  liable  for  loss  or  injury  to  freight  during  its  transportation, 
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not  due  to  the  act  of  Grod  or  the  public  enemy,  its  inherent 
nature  or  the  act  of  the  shipper,  and  as  to  these  exceptions  he 
may  be  liable  for  negligence ;  and  whether-  the  shipment  be  goods 
or  livestock  practically  the  same  rules  of  evidence  and  of  the 
burden  of  proof  obtain.  And  where  the  loss  is  not  due  to  the 
excepted  cases,  whether  the  action  be  for  breach  of  contract  for 
safe  carriage,  or  for  breach  of  a  public  duty  to  do  the  same  thing, 
the  carrier  can  not  escape  liability  by  proof  of  reasonable  care. 
Idem. 

Action  for  negligence:  Proof.  Proof  that  livestock  was  deliv- 
ered to  a  carrier  in  good  condition  and  that  it  was  in  bad  con- 
dition when  it  reached  its  destination  will  support  an  action 
for  its  injury  while  in  transit,  based  solely  on  allegations  of 
negligence;  and  where  such  facts  are  alleged  proof  of  the  same 
makes  a  prima  facie  case  of  negligence,  which  is  not  obviated 
by  a  further  allegation  that  at  some  particular  point  on  the  route 
•defendant  was  guilty  of  some  specific  act  of  negligence;  as  the 
same  was  not  essential  to  plaintiff's  case,  but  was  covered  and 
included  in  the  allegations  and  proof  of  good '  condition  un  re- 
ceipt by  the  carrier  and  bad  condition  at  destination.    Idem. 

Evidence:  Market  value.  It  is  not  reversible  error  to  permit 
a  qualified  witness  to  state  the  difference  in  value  of  cattle  in 
the  •  condition  in  which  they  were  delivered  at  destination  and 
what  their  value  would  have  been  if  delivered  in  good  condi- 
tion, as  such  difference  in  value  is  a  mere  matter  of  computation. 
Idem, 

Same:  Best  evidence.  Where  the  record  of  the  weight  of  cattle 
was  not  admissible  in  evidence  and  there  was  no  proof  of  its 
correctness,  thetestimony  of  a  competent  witness  of  the  gain  they 
had  made  from  the  date  of  purchase  to  the  date  of  sale  was 
admissible,  over  the  objection  that  it  was  not  the  best  evidence. 
Idem, 

Authority  of  agents:  Presumption:  Proof  of  authority:  Evi- 
dence. It  will  be  presumed  that  a  railway  agent  has  no  author- 
ity to  act  in  the  matter  of  making  shipments  from  stations 
other  than  the  one  at  which  he  is  employed,  and  this  is  true 
with  respect  to  his  authority  concerning  shipments  beyond  the 
terminus  of  the  road;  but  such  authority  may  be  shown  by  proof 
of  other  like  acts  of  authority,  or  by  the  acceptance  or  approval 
of  like  services  by  .his  principal.  The  evidence  in  this  case  of 
the  agent's  authority  to  negotiate  for  shipment  from  another 
station  is  held  sufficient  to  take  the  question  to  the  jury,  but  not 
sufficient  to  show  authority  to  make  contracts  of  shipment  be- 
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yond  the  line  of  the  company  by  which  he  was  employed.    Mc- 
Manus  v.  Chicago  Great  Western  Ry.  Co.,  359. 

DeclarationB  of  agent.  The  declarations  of  an  agent  are  not 
competent  on  the  question  of  his  authority  to  bind  the  car- 
rier for  shipments  beyond  its  lines,  unless  his  acts  in  so  doing 
have  been  ratified  or  confirmed  by  carrying  the  same  into  effect. 
Idtfti, 

Contracts:  Variance  by  parol.  Evidence  that  the  shipping  rates 
were  not  to  be  inserted  in  the  contracts  of  shipment,  and  that 
no  rates  were  in  fact  inserted  when  the  contracts  were  signed, 
but  that  they  were  made  out  simply  as  evidence  to  the  conductor 
of  the  right  to  transportation  with  the  shipment,  was  not  ob- 
jectionable as  tending  to  vary  or  contradict  the  terms  of  the 
instruments;  but  was  admissible  to  show  what  the  contracts  in 
fact  were  when  signed.    Idem, 

Delay  in  transportation t-  Evidence.  In  this  action  for  delay  in 
transportation  the  evidence  is  held  to  warrant  a  finding  that 
defendant  was  responsible  for  a  delay  of  several  hours,  between 
the  point  of  shipment  and  the  yards  where  the  stock  was  un- 
loaded for  feed  and  rest    Idem, 

Same.  In  an  action  for  negligent  delay  in  the  shipment  of  stock, 
evidence  of  the  length  of  time  required  to  ship  stock  between 
two  other  points  further  separated  than  those  in  question,  and 
on  another  line  of  road,  was  inadmissible,  but  in  view  of  the 
record  in  this  case  its  admission  was  not  prejudicial.    Idem. 

Negligent  delay  in  transportation:  Measure  of  damages.  Where 
a  carrier  contracts  to  transport  stock  to  the  terminus  of  its 
line,  with  the  understanding  that  it  'is  to  be  taken  by  other 
companies  and  transported  in  the  same  cars  to  its  destination, 
the  measure  of  damages  for  negligent  delay  by  the  initial  car- 
rier is  the  difference  in  the  value  of  the  stock  in  the  condi- 
tion in  which  it  was  in  fact  delivered,  and  its  value  had  it  been 
delivered  within  a  reasonable  time,  at  the  point  of  destination. 
Idem, 

Interstate  commerce  rates.  Rates  for  the  interstate  transporta- 
tion of  freight,  which  as  fixed  by  the  carrier's  agent  are  incon- 
sistent with  the  schedules  filed  with  the  Interstate  Commerce 
Commission,  are  invalid.    Idem, 

Connecting  lines:  Excessive  charges:  Recovery  of  same. 
Where  the  interstate  charges  on  freight  were  paid  by  each  suc- 
ceeding carrier  to  its  predecessor  up  to  its  own  line,  and  the 
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terminal  carrier  collected  all  the  freight,  from  the  shipper  for  the 
entire  distance  at  its  termination,  and  it  was  not  shown  that  any 
part  of  an  overcharge  ever  reached  the  initial  carrier,  the  initial 
carrier  was  not  liable  for  any  part  thereof.    Idem. 

Discrimination  in  rates:  Limitations.  Actions  against  common 
carriers  for  discrimination  in  rates  are  barred  in  two  year's,  un- 
less there  has  been  a  fraudulent  concealment  of  the  discrimina- 
tion. Central  Trust  Co.  of  111.  v.  Chicago,  R.  I.  &  Pac.  Ry. 
Co.,  104. 

Interstate  commerce:  Discrimination  in  rates.  Where  hogs 
were  purchased  at  different  markets  in  the  state  and  forwarded 
to  one  central  point,  there  unloaded,  sorted  and  most  of  them 
reloaded  and  shipped  to  foreign  states,  a  finding  that  the  iirst 
shipment  was  merely  local  and  did  not  become  interstate  until 
the  hogs  were  reloaded  and  accepted  for  shipment  out  of  the 
state,  was  authorized ;  and  the  granting  of  an  interstate  rate  from 
the  initial  point  to  their  ultimate  destination,  lower  than  the  local 
rate  to  the  place  of  unloading  and  reshipment,  and  such  hogs 
came  into  competition  with  those  of  other  purchasers  making  only 
local  shipments,  would  constitute  an  unjust  discrimination  against 
the  local  purchasers,  within  the  meaning  of  the  statute  prohibiting 
a  common  carrier  from  giving  preference  to  any  particular  person. 
Idem, 

Same.  Where  hogs  were  purchased  especially  for  shipment  out 
of  the  state,  although  assembled  at  a  central  point  within  the 
state  for  the  purpose  of  sorting,  reloading  and  determining  their 
ultimate  destination,  their  shipment  at  an  interstate  rate  was 
not  a  discrimination  against  local  purchasers  who  were  charged 
a  local  and  higher  rate  of  transportation;  as  the  same  did  not 
come  into  competition  with  local  shipments.    Idem. 

Limitations:  Pleadings.  The  statute  of  limitations  when  relied 
upon  as  a  defense  must  be  specially  pleaded;  so  that  a  general 
denial  of  a  petition  alleging  that  discriminations  in  freight  rates 
.  against  the  plaintiff  prior  to  the  two  year  limitation  period,  were 
fraudulently  concealed  and  did  not  come  to  the  knowledge  of  the 
plaintiff  until  about  the  time  of  briging  suit,  was  not  a  suffi- 
cient pleading  of  the  statute  to  raise  the  question  of  limitation. 
Idem. 

m 

Discrimination  in  rates:  Damages:  Who  may  recover.  An 
action  for  damages  because  of  alleged  violation '  of  the  statutes 
prohibiting  discrimination  in  freight  rates  is  ex  delicito  and  not 
ex  contractu;  so  that  a  purchaser  of  live  stock  can  not  recover 
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such  damages  for  the  breach  of  a  contract  made  by  him  for  the 
benefit  of  another,  but  only  such  as  he  himself  actually  sustained. 
Thus  where  it  appeared  that  plaintiff  purchased  hogs  f.  o.  b.  at 
his  place  of  business,  paid  the  freight  and  deducted  the  amount 
from  the  purchase  price,  presumptively  at  least  the  consignor  and 
not  the  plaintiff  suffered  the  damage  from  any  discriminatory 
rates,  and  unless  overcome  by  the  evidence  he  is  not  entitled  to 
recover.    Idem. 

CERTIORARI.    See  Actions— Elections. 

CHATTEL  MORTGAGES. 

Oral  agreement:  Garnishment.  A  chattel  lien  may  be  created 
by  oral  agreement,  and  where  the  agreement  is  followed  by  a 
change  of  possession  the  property  is  not  subject  to  attachment. 
Thus  where  a  debtor  orally  agreed  with  a  creditor  and  a  third 
person  to  sell  certain  property  and  place  the  proceeds  in  the 
hands  of  the  thirci  party  for  the  benefit  of  the  creditor  a  lien 
"was  created;  and  when  the  fund  passed  to  the  third  party  it 
was  in  effect  delivered  to  the  creditor  and  was  not  subject  to 
gamishmentf'  even  though  a  portion  of  the  fund  was  received 
by  him  after  service  of  garnishment  Bank  of  Hinton  v. 
Swan,  715. 

Extinguishment  of  lien.  Chattel  mortgage  liens  are  extinguished 
by  a  sale  of  the  property  by  agreement  of  the  parties,  and  the 
mortgagee's  rights  thereafter  are  to  the  proceeds  according  to 
the  agreement.    Idem, 

COMPROMISE  AND  SETTLEMENT.    See  Negotiable  Insihu- 

MENTS. 

CONSPIRACY.    See  Malicious  Prosecution.  , 

CONTEMPT.    See  Intoxicating  Liquors. 

CONTRACTS.    See  Carriers— Equity— Husband  and  Wife— In- 
surance— Insanity — Municipal  Corporations — ^Real  Property. 

Construction:  Evidence.  Where  the  evidence  is  conflicting  as 
to  the  terms  of  an  oral  agreement  and  the  language  of  a  lost 
writing  on  the  subject,  it  is  competent  to  show  the  interpreta- 
tion put  upon  the  agreement  by  the  parties  themselves,  and  to 
take  into  consideration  their  understanding  of  the  terms  and  effect 
thereof,  in  determining  the  real  agreeement;  and  it  is  proper 
for  the  court  to  instruct  in  accordance  with  the  terms  of  the 
statute,  that  the  sense  is  to  prevail  against  either  party  to  a? 
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agreement  in  which  he  had  reason  to  suppose  the  other  party 
understood  it    Cedar  Rapids  National  Bank  v.  Carlson,  343. 

Modification:  Appeal:  Review.  Where  the  modification  of  a 
contract  had  been  assented  to  and  its  provisions  performed,  ab- 

,  sence  of  the  signature  of  one  of  the  parties  was  not  material 
as  bearing  on  its  validity;  and  where  the  record  on  appeal  failed 
to  show  the  original  paving  contract,  or  whether  payment  was 
to  be  made  in  a  lump  sum  or  according  to  area,  the  propriety 
of  a  ruling  sustaining  a  modification  of  the  original  contract 
could  not  be  reviewed.    In  re  Appeal  of  Mayden,  157.- 

Modification  of  contract  by  parol.  The  parties  to  a  written  con- 
tract may  subsequently  modify  it  by  an  oral  agreement,  or  en- 
tirely supersede  it  by  one  in  paroL  Kurtz  v.  Payne  Invst.  Co., 
376. 

Construction:  When  performed.  A  broker's  contract  providing 
that  commissions  should  be  due  and  payable  on  settlement  of  all 
sales  is  construed  to  mean  upon  full  payment  of  that  part  of  the 
price  to  be  paid  in  cash,  whether  at  the  time  of  signing  the  con- 
tract of  sale,  or  only  part  then  and  the  balance  at  consummation 
of  the  contract;  and  commissions  not  thus  matured  at  the  time 
judgment  was  entered  on  the  contract  were  subject  to  a  plea 
in  abatement.    Idem. 

CONVEYANCES.    See  Fraud. 

Construction:  Words  of  inheritance.  While  under  the  statutes 
technical  words  of  inheritance  are  not  necessary  to  constitute 
an  estate  in  fee,  or  to  create  an  estate  of  inheritance,  still  they 
may  be  important  in  determining  whether  a  fee  is  conveyed. 
Husted  v.  Rollins,  546. 

Habendum  clause.  The  objection  of  a  habendum  clause  in  a  deed 
is  to  define  the  grantee's  estate;  and  while  at  common  law  it  was 
the  general  rule  that  it  might  be  resorted  to  to  explain,  enlarge 
or  qualify  the  estate  but  not  to  defeat  it*  the  modem  rule  adopted 
in  this  state  is  to  construe  the  whole  instrument  without  refer- 
ence to  formal  divisions,  so  as  to  effectuate  if  possible  the  gran- 
tor's intent.    Idem, 

Grantee  named  in  habendum  only.  A  grantee  named  for  the 
Ifirst  time  in  the  habendum  clause  may  acquire  the  remainder  by 
a  fee  title,  the  grantees  named  in  the  preceding  portion  of  the 
instrument  taking  only  a  life  estate.    Idem, 

Consideration:    Parol  evidence.    While  a  deed  is  the  culmination 
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of  the  contract  for  the  sale  of  land  it  rarely  constitutes  the 
full  agreement;  and  although  a  grantor  can  not  show  a  total 
want  of  consideration  where  one  is  expressed  the  nature  and 
amount  of  the  same  may  be  inquired  into.  So  that  under  a 
deed  expressing  a  stated  consideration,  but  excepting  from  the 
description  the  "railroad  right  of  way,"  it  was  competent  to 
show  that  in  addition  to  the  expressed  consideration  the  grantor 
was  to  have  whatever  might  b^  recovered  for  the  right  of  way. 
Sutcliffe  V.  Pence,  643. 

Conveyance  subject  to  mortgage:  Presumption.  Where  land  is 
sold  subject  to  a  mortgage  the  land  becomes  the  primary  fund 
for  payment  of  the  indebtedness,  and  the  incumbrance  is  pre- 
sumed to  have  been  provided  for  in  adjusting  the  consideration. 
Marshall  Invst.  Co.  v.  Lindley,  6. 

Mental  capacity:  Burden  of  proof.  In  seeking  to  set  aside  a 
deed  on  the  ground  of  mental  incapacity  and  undue  influence 
the  burden  of  establishing  the  incapacity  is  upon  the  plaintiff. 
In  the  instant  case  the  evidence  is  held  insufficient  to  show  lack 
of  mental  capacity.    Qawson  v.  Webber,  704. 

Undue  influence:  Evidence.  Neither  the  unreasonableness  of  a 
will  or  conveyance  alone,  nor  mere  love  and  affection  between 
parent  and  child  is  sufficient  to  show  undue  influence;  nor  will 
a  consideration  for  the  welfare  and  comfort  of  either  parent 
or  child  establish  such  influence,  or  raise  a  presumption  that  it 
was  exercised;  although  in  cases  where  the  testator  or  grantor 
was  old  and  infirm,  and  reposed  great  confidence  in  a  child,  a 
transaction  for  the  benefit  of  the  child  will  be  closely  scrutin- 
ized, and  he  will  be  required  to  show  its  good  faith.  The  evi- 
dence is  held  insufficient  to  show  undue  influence.    Idem. 

Revocation:  Substitution.  The  parties  to  an  unrecorded  deed 
may  revoke  the  same  and  substitute  another  by  parol  agree- 
ment; and  it  is  immaterial  whether  the  original  was  destroyed 
or  delivered  back  to  the  grantor.  Evidence  held  to  show  that 
by  agreement  the  former  deed  reserving  a  life  estate  was  revoked 
and  a  new  deed  executed  and  delivered  in  its  stead,  reserving  a 
fee  title  to  the  land,  under  which  plaintiff  in  this  action  claims 
title.    Wardman  v.  Harper,  453. 

CORPORATIONS.      See    Banks    and    Banking — Insurancd— 
Municipal  Corporations. 

Pa3nnent  for  stock:     Conversion:     Rights  of  stockholders.     A 

shareholder  is  not  by  virtue  of  that  fact  alone  a  corporate  cred- 
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itor,  and  he  has  no  distinct  •  right  to  any  of  the  corporate  prop- 
erty; but  the  corporation  may  become  indebted  to  him  the  same 
as  to  a  stranger:  So  that  where  the  corporation  refused  to 
apply  money  tendered  in  payment  of  stock  subscriptions  to  that 
purpose,  but  accepted  and  retained  the  same,  converting  it  to 
its  own  use,  its  liability  was  the  same  as  for  the  conversion  of 
the  property  of  a  stranger.    Miller  v.  Hawkeye  Dredging  Co.,  557- 

Rights  of  stockholders:  Injimction.  Stockholders  seeking  to 
establish  a  lien  on  funds  of  the  corporation  are  not  entitled  to 
a  temporary  injunction  restraining  the  corporation  from  other- 
wise disbursing  the  fund,  where  there  is  no  allegation  of  insol- 
vency and  they  are  only  entitled  to  a  money  judgment.    Idem. 

Stock:  Consideration  other  than  money.  The  note  of  a  solvent 
maker  given  for  corporate  stock  thereafter  to  be  issued  is  not 
void,  because  in  violation  of  the  statute  providing  that  when  it 
is  proposed  to  pay  for  capital  stock  in  property  or  other  thing 
than  money,  the  Executive  Council  shall  ascertain  the  value  there- 
of, especially  at  the  instance  of  the  maker.  The  purpose  of 
the  statute  is  to  protect  the  corporation  against  the  issuance  of 
stock  for  property,  services  or  other  thing  of  fictitious  value, 
rather  than  for  the  benefit  of  the  purchaser.  First  National 
Bank  v.  Fulton,  734. 

False  representations.  Representations  concerning  the  value  of 
corporate  stock  which  relate  to  no  existing  facts,  but  are  mere 
expressions  of  opinion  as  to  its  future  value,  do  not  of  them- 
selves amount  to  false  representations,  such  as  will  avoid  a  note 
given  for  the  purchase  price  of  the  stock.    Idem* 

COSTS.     See  Partition. 

COUNTIES.    See  Municipal  Corporations. 

CRIMINAL  LAW. 

Error  in  names:  Harmless  error.  Neither  the  fact  that  the 
court  in  his  instructions  spelled  the  name  of  defendant  "Rodgers" 
when  his  true  name  and  that  in  the  indictment  was  "Rogers;" 
nor  the  fact  that  the  foreman  of  the  jury  signed  the  verdict 
"Ira  A.  Stout"  while  his  name  in  the  jury  list  was  "Ira  Stout," 
there  being  no  question  as  to  his  identity,  or  that  he  was  not 
the  person  who  acted  as  foreman  and  signed  the  verdict,  was 
sufficient  to  cause  a  reversal.    State  v.  Rogers,  570. 

Self-defense:  Instruction.  A  violent  act  in  self-defense  is  justi- 
fied, where  the  danger  was  actual  and  urgent  to  the  compre- 
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hension  of  a  reasonable  person.    The  instruction  as  given  by  the 
court  was  a  correct  statement  of  the  law.    State  v.  Jackson,  588. 

'Duty  to  retreat.    One  assaulted  may  stand  his  ground  only  when 
it  reasonably  appears  that  he  can  not  retreat  in  safety.    Idem. 

Burglary:  Insufficient  evidence.  A  verdict  of  guilty  in  a  criminal 
case  will  not  be  upheld  when  against  the  clear  weight  of  the 
evidence.  In  this  prosecution  for  burglary  the  evidence  is  held 
insufficient  to  support  conviction.     State  v.  Sullivan,  603. 

Burglary:  Circumstantial  evidence.  Where  the  evidence  of  a 
burglary,  though  wholly  circumstantial,  is  clear  and  direct,  and 
covers  all  elements  of  the  charge,  the  verdict  of  guilty  will  not 
be  disturbed.     State  v.  Rogers,  570. 

Same:  Sentence:  Excessive  punishment.  Where  the  purpose 
of  a  burglary  was  the  theft  of  property  of  small  value  and  the 
same  was  stolen  to  meet  the  necessities  of  poverty,  a  peniten- 
tiary sentence  was  excessive  punishment,  and  the  same  is\  re- 
duced to  a  jail  sentence  of  nine  months  with  credit  for.  the 
time  served  in  the  penitentiary.    Idem, 

Rape:  Included  offenses:  Instruction.  Where  the  evidence  was 
sufficient  to  support  a  conviction  for  rape,  the  defendant  could 
not  complain  that  the  court  permitted  the  jury  to  consider  the 
crime  of  assault  with  intent  to  rape,  if  they  found  that  rape 
had  not  been  committed,  and  in  that  event  authorized  convic- 
tion for  the  lesser  offense,  which  instruction  the  jury  followed 
and  returned  a  verdict  of  Assault  with  intent  to  rape.  State  v. 
Haugh,  639. 

Same:  Corroborating  evidence.  The  admissions  of  a  defendant 
charged  with  rape  that  he  had  had  sexual  intercourse  with  the 
prosecutrix  were  sufficient  corroborating  evidence.     Idem, 

EVIDENCE. 

Evidence:  Admission  upon  motion:  Discretion:  Prejudice. 
The  trial  court  is  vested  with  a  discretion  in  determining  the 
question  of  diligence  in  procuring  evidence  offered  upon  the 
trial,  but  not  submitted  to  the  grand  jury,  which  will  not  be 
disturbed  except  for  an  abuse  of  such  discretion  resulting  in 
prejudice;  and  while  an  error  in  admitting  evidence  upon  mo- 
tion under  the  statute  is  not  in  all  cases  waived  by  failing  to  take 
a  continuance,  the  failure  to  do  so  may  be  considered  in  deter- 
mining the  question  of  prejudice.  State  v.  Jackson,  588. 
Vol.  156  Ia.— -19. 
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Evidence  taken  upon  notice.  The  examination  of  a  witness 
whose  evidence  is  taken  upon  notice  need  not  be  strictly  con- 
fined to  those  matters  specified  in  the  notice.    Idem. 

Threats.  Recent  uncommunicated  threats  against  one  charged  with 
crime,  where  the  plea  of  self-defense  is  interposed,  are  admis- 
sible for  the  purpose  of  showing  who  was  the  aggressor  in  the 
affray,  but  in  the  instant  case  the  offered  evidence  is  insufficient 
to  show  a  threat.    Idem. 

View  of  premises:  Discretion.  Permission  of  the  jury  to  view 
the  premises  where  the  crime  with  which  a  defendant  is  charged 
was  committed,  is  wholly  discretionary  with  the  trial  court. 
Idem. 

DAMAGES.    See  Carriers— Drainage— Malicious  Prosecution. 

Disregard  of  instruction:  Presumption.  It  will  not  be  presumed 
that  a  direction  to  the  jury  to  allow  the  fair  reasonable  value 
of  property  destroyed,  as  shown  by  the  evidence,  was  disregarded 
by  an  allowance  for  property  of  which  there  was  no  evidence 
of  value.    Frederickson  v.  Iowa  Cent.  R.  Co.,  26. 

Verdict:  Sufficiency.  A  verdict  is  sufficient  to  authorize  a  judg- 
ment if  it  clearly  expresses  the  intention  of  the  jury.  The  ver- 
dict for  defendant  in  this  action  for  breach  of  marriage  prom- 
ise ,  which  had  appended  to  the  form  as  prepared  by  the  court 
the  words  "not  guilty"  was  not  thus  rendered  insufficient;  espe- 
cially as  plaintiff  did  not  ask  to  have  the  jury  reform  or  correct 
it  in  any  manner,  but  simply  raised  the  question  of  its  sufficiency 
in  a  motion  for  new  trial.    Wilson  v.  McCarty,  660. 

Verdict:  Passion  and  prejudice.  The  verdict  of  $3475.67  for 
the  death  of  decedent,  a  man  of  sixty  years  of  age,  was  not  so 
large  as  to  clearly  indicate  passion  and  prejudice.  Maman  v. 
Chicago,  R.  I.  &  Pac.  Ry.  Co.,  457. 

DEEDS.     See  Conveyances. 

DRAINAGE. 

Appeal:  Statutes.  An  appeal  in  drainage  cases  is  perfected  by 
■filing  a  notice  and  giving  a  bond;  all  other  statutory  proceed- 
ings, the  filing  of '  a  transcript,  payment  of  fee,  docketing  the 
case  and  the  filing  of  pleadings,  have  reference  to  procedure 
after  the  appeal  has  been  taken.    Elwood  v.  Sac  County,  407. 

Dismissal   of  appeal.     The   statute   requiring  a  party  appealing 
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from  the  establishment  of  a  drainage  district  to  file,  among  other 
things,  a  petition  setting  forth  his  claims  and  objections  on 
or  before  the  first  day  of  the  next  succeeding  term  of  the  dis- 
trict court,  and  providing  that  failure  to  comply  with  the  require- 
ments will  work  a  dismissal,  is  remedial  and  should  be  liberally 
construed,  to  assist  and  effectuate  justice  between  the  parties: 
So  that  where  by  mistake,  accident  or  neglect,  the  appellant, 
having  complied  with  all  other  requirements,  neglected  simply 
to  file  his  petition  until  the  second  day  of  the  term,  but  before 
a  ruling  on  a  motion  to  dismiss  on  that  ground  was  lAade,  a 
dismissal  should  not  have  been  entered;  as  the  neglect  was  in  no 
sense  jurisdictional,  and  could  be  excused.    Idem. 

Notice  of  appeal:  Service  of  notice.  A  notice  of  appeal  from 
the  district  court  in  drainage  proceedings  is  not  fatally  defec- 
tive because  reciting  in  the  caption  the  following,  ^'In  the  Supreme 
Court  of  Iowa,"  but  the  same  will  be  treated  as  surplusage, 
where  enough  remains  to  indicate  the  judgment  appealed  from: 
.  Nor  need  the  notice  be  addressed  to  the  clerk  by  name.  And 
accepted  service  of  the  notice  by  the  clerk  and  the  filing  thereof 
by  him  was  a  sufficient  service.    Lightner  v.  Greene  County,  398. 

Same:  Waiver  of  right.  Acceptance  of  the  amount  of  a  drainage 
assessment  by  the  treasurer,-  after  an  appeal  was  taken,  was  not 
a  waiver  of  the  right  of  appeal,  where  the  acceptance  expressly 
reserved  that  right    Idem, 

Assessment  o(  benefits:  Objections:  Sufficiency.  On  appeal 
in  drainage  proceedings  the  appellant  is  con-fined  to  such  objec- 
tions as  were  made  before  the  board  of  supervisors;  and  they 
must  have  been  sufficiently  specific  to  fairly  suggest  the  real 
issue  sought  to  be  raised.  The  objections  to  an  assessment  in 
this  case  were  sufficient  to  raise  the  questions  of  whether  the 
apportionment  of  the  expense  was  equitable,  and  whether  it 
exceeded  the  benefits  conferred.    Idem, 

Appeal:  Burden  of  proof.  On  appeal  from  a  drainage  assess- 
ment of  the  board  of  supervisors  the  district  court  will  assume 
that  the  assessment  as  made  by  the  board  was  correct,  and  the 
party  appealing  has  the  burden  of  overcoming  the  presumption; 
and  on  appeal  to  the  Supreme  Court  it  will  be  assumed  that  the 
district  court  observed  this  rule,  thus  casting  the  burden  on  the 
appellant  to  show  its  incorrectness.    Idem. 

Assessments:  Validity.  The  assessment  of  the  entire  cost  of 
a  tile  drain  running  practically  the  entire  length  of  a  forty  acre 
tract  within  a  drainage  district,  to  that  particular  forty  acres, 
was  erroneous.    Idem. 
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Surface  waters:  Diversion.  The  right  given  a  landowner  to 
drain  into  a  general  course  of  natural  drainage  does  not  authorize 
him  to  gather  the  water  on  his  own  land,  which  would  natur> 
ally  flow  in  another  direction,  and  discharge  it  upon  the  land  of 
his  neighbor.     Valentine  v.  Widman,  172. 

Same:  Limitations.  Where  a  drainage  system  did  no  damage 
to  the  land  of  an  adjacent  owner  until  it  was  enlarged  and 
extended  to  a  pond  on  the  owner's  land,  an  action  brought 
within  the  statutory  period  following  the  extension  was  timely. 
Idem. 

Same:  Diversion  of  surface  water:  Damages.  Where  surface 
water  naturally  drained  into  a  pond  on  the  owner's  land  and 
the  natural  drainage  of  the  overflow  was  in  two  directions,  the 
construction  of  a  drain  carrying  an  increased  portion  of  the 
overflow  in  one  direction  and  onto  the  land  of  another,  caus- 
ing him  substantial  damage,  created  a  liability  therefor.  And 
in  case  the  pond  was  never  likely  to  overflow,  but  the  owner 
by  diverting  the  water  so  as  to  materially  increase  the  flow 
onto  the  adjacent  land  was  liable  for  the  damage;  but  in  case 
the  pond  overflowed  at  times  and  the  natural  course  of  the  water 
was  onto  adjacent  premises  at  the  point  where  the  same  was 
discharged  by  the  owner's  drain,  then  no  cause  of  action  arose 
because  of  the  drain.     Idem, 

Same:  Damages:  Evidence:  Instructions.  Wh^re  the  evidence 
showed  that  a  nuisance  created  by  a  private  drainage  system 
was  abated  by  the  establishment  of  a  drainage  district,  and  that 
a  portion  of  plaintiff's  land  had  been  flooded  for  a  few  years 
prior  thereto  by  defendant's  private  drain,  and  the  evidence  on 
the  question  of  damage  would  have  authorized  a  verdict  for  a 
substantial  sum  on  the  theory  that  the  nuisance  was  permanent, 
the  verdict  as  returned  for  a  much  smaller  sum  indicated  that 
no  allowance '  was  made  for  a  permanent  nuisance,  but  rather 
for  the  damage  caused  prior  to  its  abatement,  and  defendant 
was,  therefore,  in  no  position  to  complain  of  evidence  of  dam- 
age, in  support  of  a  permanent  nuisance,  or  of  instructions  per- 
mitting recovery  on  that  theory.    Idem, 

EASEMENTS.    See  Real  Pkoferty. 

ELECTIONS. 

Contests:  Primary  elections:  Statutes.  The  provisions  of  the 
statutes  by  which  a  court  of  contest  is  given  authority  to  exam- 
ine witnesses  and  determine  contested  elections  to  county  offices 
have  no  application  to  primary  elections.  Jones  v.  Fisher,  582, 
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Primaiy  elections:     Contest:     Authority  of  supervisors.     The 

power  of  the  supervisors  in  case  of  a  contested  primary  elec- 
tion  is  limited  to  a  recount  of  the  ballots  as  cast,  on  a  showing 
of  fraud,  error  or  mistake  in  the  count  as  returned  by  the  judges 
of  the  election;  they  have  no  authority  to  inquire  into  the 
legality  of  a  ballot  which  has  been  received  by  the  judges.    Idem. 

Same:  Review  of  illegal  action  of  supervisors:  Certiorari.  Al- 
though the  statute  authorizing  a  recount  of  the  ballots  by  the 
supervisors  in  a  contested  primary  election  provides  that  their 
action  in  so  doing  shall  be  final,  such  provision  does  not  prevent 
a  review  of  the  illegal  act  of  the  board  in  determining  a  matter 
not  within  its  jurisdiction;  and  certiorari  is  the  proper  remedy 
in  such  case.    Idem, 

Municipal  elections:  Records.  The  record  of  a  town  council 
is  not  conclusive  on  the  question  of  when  the  polls  of  a  munici- 
pal election  were  opened;  as  the  same  is  not  the  record  of  the 
judges  and  clerks  of  the  election.  Lehigh  Sewer  Pipe  &  Tile 
Co.  V.  Town  of  Lehigh,  386. 

EQUITY.    See  Injunctions. 

Equitable  liens:  Contracts:  Substance  rather  than  form.  Equity 
looks  to  the  substance  and  not  to  the  form  of  a  contract.  Thus 
where  a  corporation  exchanged  land  subject  to  a  specific  mort- 
gage indebtedness,  and  prior  to  the  conveyance  executed  mort- 
gages on  the  property  to  its  secretary,  which  with  the  previous 
mortgage  amounted  to  the  indebtedness  specified,  it  is  held  that 
the  transaction  operated  in  equity  as  a  reservation  to  the  cor- 
poration of  a  lien  on  the  property  for  that  sum,  even  though 
it  be  conceded  that  the  mortgages  created  no  actionable  obliga- 
tion between  the  parties.    Marshal  Invest.  Co.  v.  Lindley,  6. 

Same:  Equitable  liens:  Notice.  Where  a  corporation  executed 
mortgages  4Jpon  its  property  to  itself  as  mortagee,  and  con- 
veyed the  land  subject  thereto,  the  transaction  is  held  to  create 
an  equitable  lien,  enforceable  against  subsequent  grantees  who 
acquired  the  title  with  notice  of  the  same.    Idem, 

Reformation  of  instruments:  Constructive  trusts:  Evidence. 
The  evidence  in  this  case  is  held  insufficient  to  authorize  refor- 
mation of  the  writings,  so  as  to  make  an  equal  distribution  of 
the  proceeds  of  the  land  held  by  defendant  among  his  brothers 
and  sisters;  or  to  establish  a  constructive  trust  in  their  favor 
on  the  theory  of  fraud,  which  must  be  by  clear  and  satisfactory 
evidence.    Matt  v.  Matt,  503. 
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Specific  performance^  Specific  performance  of  a  contract  rests 
largely  in  the  discretion  of  the  court,  and  will  be  denied  where 
enforcement  would  result  in  great  hardship,  not  merely  pecuniary 
loss;  or  where  the  party  complaining  has  been  guilty  of  laches, 
or  has  acquiesced  in  the  doing  of  the  thing  of  which  he  com- 
plains.    Johnson  v.  Robertson,  64. 

ESTATES  OF  DECEDENTS. 

Allowance  of  claims:  Effect.  Where  the  defendant  in  an  action 
to  subject  the  land  secretly  conveyed  to  him  by  his  mother,  to 
the  satisfaction  of  her  debt,  did  not  appear  and  resist  an  allow- 
ance of  the  claim  against  her  estate,  the  allowance  of  the  claim 
was  not  prima  facie  proof  of  its  correctness  as  against  him. 
Levi  V.  Levi,  297. 

Descent  and  distribution.  Upon  the  death  of  a  wife  intestate, 
leaving  children  by  a  former  marriage  surviving  her,  but  with- 
out issue  as  the  fruit  of  her  second  marriage,  her  second  hus- 
band surviving  her  would  take  only  a  one-third  interest  in  her 
separate  estate,  which  upon  his  death  would  descend  to  his  heirs. 
Husted  v.  Rollins,  546. 

ESTOPPEL.   See  Actions— Highways— Insurance— Real  Property. 

EVIDENCE.  In  criminal  cases.  See  Cri^iinal  Law.  See  also. 
Agency —  Carriers —  Negotiable  Instru  ments —  Practice —  Rail- 
roads— ^Trusts. 

Admissions.  The  admissions  of  a  party  to  an  action  should  not 
be  excluded  because  his  attention  was  not  called  to  them  while 
testifying  as  a  witness.     Adams  v.  Chicago  G.  W.  Ry.  Co.,  31. 

Admission  of  evidence.  The  admission  of  plaintiffs  books  of 
account  was  harmless  to  defendant,  where  his  own  witness  ad- 
mitted the  facts  sought  to  be  proved  thereby.  Commercial  Na- 
tional Bank  v.  Flickinger,  97. 

Same:  Exclusion  of  evidence:  Prejudice.  The  exclusion  of  as 
exhibit  showing  a  continuation  of  plaintiffs  claim  against  a  third 
party  was  not  prejudicial,  where  such  party  admitted  his  lia- 
bility to  the  extent  shown  in  the  exhibit.    Idem. 

Admissions:  Instructions.  Verbal  admissions  should  be  received 
with  great  caution,  because  that  kind  of  evidence  is  subject  to 
imperfection  and  mistake;  but  when  deliberately  made  and  ac- 
curately proven  are  often  entitled  to  much  weight.    The  instruc- 
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'  tion  in  the  instant  case  is  held  to  state  the  rule  correctly.    State 
V.  Jackson,  588. 

Confidential  communicationa:  Review  on  appeal.  An  objection 
to  evidence  because  a  confidential  communication  from  client 
to  attorney  will  not  obtain,  as  against  the  uncontradicted  testi- 
mony of  the  attorney  that  the  relation  did  not  exist;  and  if 
good  the  objection  will  not  be  considered  on  appeal  unless  iirst 
raised  in  the  trial  court.     Sutcliffe  v.  Pence,  643. 

Evidence  of  compromise:  Waiver.  The  admission  in  evidence 
of  an  offer  to  compromise  and  settle  a  suit  is  reversible  error, 
and  is  not  waived  by  the  cross-examination  of  the  witness.  Kurtz 
V.  Payne  Invst.  Co.,  376. 

Expert  evidence:  Ultunate  conclusion.  An  expert  witness  may 
state  his  knowledge  concerning  the  treatment  and  care  of  a 
personal  injury,  or  basing  his  answers  upon  an  assumed  state 
of  facts,  may  then  testify  that  the  injury  in  his  opinion  may 
or  may  not  have  resulted  from  the  facts  stated;  but  it  is  not 
permissible  for  him  to  state  as  an  ultimate  fact  that  the  injury 
was  thus  caused;  as  it  is  the  province  of  the  jury  alone  to 
draw  the  ultimate  conclusion.  The  evidence  in  this  case  was 
objectionable  for  the  reason  stated.  Sever  v.  M.  &  St  L.  Ry. 
Co.,  664. 

Evidence  of  value:  Admissibility:  Irresponsive  answer:  Ob- 
jection. The  inquiry  of  a  witness,  if  he  knew  the  value  of  cattle 
in  Canada  during  a  certain  month,  was  objectionable  for  in- 
definiteness ;  but  as  it  was  merely  preliminary,  calling  for  a 
fact  touching  his  competency,  its  admission  was  not  erroneous. 
And  although  the  answer  was  not  responsive  opposing  counsel 
could  not  raise  that  objection.  McManus  v.  Chicago  G.  W.  Ry. 
Co.,  359. 

Offer  of  exhibits:  Review  of  ruling.  Where  portions  of  a  letter 
were  offered  in  evidence  and  were  excluded  upon  objection  that 
the  entire  letter  was  not  offered,  and  subsequently  the  introduc- 
tion of  the  entire  letter  by  the  other  party  was  permitted,  the 
appellate  court  was  not  in  position  to  pass  on  the  ruling,  in  the 
absence  of  a  showing  in  the  record  of  the  omitted  portions 
when  first  offered,  or  to  determine  whether  the  party  offering 
only  portions  was  in  position  to  object  to  the  entire  offer.    Idem, 

Motion  to  strike:  Review.  A  motion  to  strike  certain  evidence 
from  the  record,  which  has  not  been  ruled  upon  by  the  trial 
court,  will  not  be  reviewed  on  appeal,    liem^ 
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Firm  books  of  account.  Where  a  ifirm,  carrying  on  a  mercantile 
business,  also  acted  as  the  financial  agent  of  a  party  in  the  col- 
lection of  rents  and  the  disbursement  of  the  funds  thus  col- 
lected, under  the  direction  of  such  party,  the  entries  in  the  firm 
books  made  in  the  ordinary  course  of  business,  showing  advances 
and  charges  expended  for  the  party  were  competent  evidence 
against  her  and  also  against  her  grantee,  in  a  suit  to  subject 
the  property  conveyed  to  the  payment  of  her  debt;  and  the  books 
themselves  having  been  properly  identified  and  the  entries  having^ 
been  shown  to  have  been  made  in  the  ordinary  course  of  the 
firm  business,  outside  of  its  mercantile  business,  constituted  com- 
petent evidence  of  the  money  thus  received  and  paid  out,  in  the 
absence  of  an3rthing  to  impeach  the  good  faith  of  the  trans- 
actions.   Levi  v.  Levi,  297. 

Good  faith  entries:  Evidence.  Hie  mere  failure  of  a  member 
of  the  (firm  to  distribute  his  father's  estate  and  turn  over  to 
the  firm  the  share  belonging  to  his  mother,  for  whom  the  iirm 
was  acting  as  financial  agent,  was  insufficient  to  charge  the  firm 
with  bad  faith  and  defeat  its  right  to  recover  the  sum  due  it, 
as  shown  by  the  account  with  her  proven  by  competent  evidence. 
Idem. 

Variance  by  parol.  Where  an  instrument  is  not  relied  upon  as 
the  basis  of  an  action  or  defense,  but  is  a  mere  collateral 
instrument  of  evidence,  contradiction  of  its  terms  by  parol  is 
admissible,  notwithstanding  the  parol  evidence  rule.  Thus  where 
a  party  relied  upon  a  contract  to  show  that  certain  notes  were 
binding  upon  the  makers  though  they  did  not  contain  the  names 
of  all  who  signed  the  contract,  and  also  to  rebut  an  inference 
that  the  notes  were  not  to  be  delivered  until  a  certain  number 
of  signatures  were  obtained,  evidence  that  those  signing  the  con- 
tract had  been  misled  in  doing  so,  without  knowledge  that  the 
same  was  a  contract,  was  admissible  to  destroy  the  probative 
effect  of  the  instrument,  although  no  fraud  in  procuring  their 
signatures  was  alleged.  Cedar  Rapids  National  Bank  v.  Carl- 
son, 343. 

Same.  Where  an  instrument  does  not  specify  the  number  of  sign- 
ers to  be  procured,  nor  the  liability  of  each,  evidence  of  an 
oral  agreement  that  the  same  was '  not  to  become  binding  until 
a  speci-fied  number  of  signers  was  obtained,  was  not  a  variance 
of  the  instrument;  and  was  provable  by  parol  as  a  condition 
precedent  to  the  effectiveness  of  the  instrument    Idem, 

Explanatory  evidence.  In  a  suit  upon  notes  in  which  the  plain- 
tiff relied  upon  a  contract  by  the  makers  and  others  for  the 
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purchase  of  a  horse,  and  defendants  alleged  that  there  was  an 
oral  agreement  that  the  payee  was  to  secure  the  signatures  of  a 
certain  number  of  solvent  persons  to  the  agreement  of  pur- 
chase, when  the  notes  provided  for  in  the  contract  should  be 
executed  and  delivered,  and  also  alleged  that  many  of  the  signers 
were  insolvent,  evidence  that  one  of  the  signatures  had  been 
erased  was  not  erroneously  admitted,  where  the  instrument  still 
contained  the  requisite  number  of  names;  as  the  same  was  simply 
explanatory  of  the  fact  that  at  one  time  it  contained  more  names 
than  when  introduced  ^n  evidence.    Idem. 

Examination  of  witnesses.  Although  the  court  may  inadvertently 
strike  out  answers  of  a  witness  containing  matter  not  vulnerable 
to  the  objection  raised,  still  the  complaining  party  should  by 
further  questions  call  for  such  answers  as  are  not  objectionable, 
to  be  heard  on  appeal.    Idem, 

Examination  by  the  court.  The  presiding  judge  may  rightfully 
participate  in  the  examination  of  witnesses,  if  by  so  doing  he  can 
expedite  the  trial  or  assist  the  witness;  but  to  make  a  practice 
of  thus  interfering  with  the  examination  of  witnesses  is  unwise. 
Idem, 

Exclusion  of  evidence:  Harmless  error.  Where  the  court  in- 
structed the  jury  that  pleadings  in  another  case  offered  in  evi- 
dence should  not  be  considered,  refusal  to  permit  a  witness  to 
explain  the  cause  for  dismissal  of  such  action  was  not  prejudi- 
cial; as  it  will  be  presumed  that  the  jury  followed  the  court's 
instruction.    Idem, 

FRAUD.    See  Corpoeations— Suretyship. 

Fraudulent  conveyances:  Creditor's  rights:  Evidence  of  indebt- 
edness. When  a  secret,  voluntary  conveyance  of  property  has 
been  set  aside  at  the  suit  of  a  pre-existing  creditor,  he  may  not 
only  subject  the  property  to  payment  of  that  portion  of  his 
claim  then  accrued,  but  also  to  the  balance  thereafter  accruing. 
In  this  action  the  evidence  is  held  to  show  that  the  grantor  was 
indebted  to  plaintiffs  at  the  date  of  the  conveyance.  Levi  v. 
Levi,  2g7. 

Same:    Acceptance  of  convesrance:    Knowledge  of  indebtedness. 

One  who  obtains  .title  to  property  by  a  secret,  voluntary  convey- 
ance and  allows  his  grantor  to  retain  the  apparent  ownership, 
on  the  strength  of  which  credit  is  extended  the  grantor,  can  not 
insist  on  his  right  to  the  property  as  against  such  creditor;  and 
it  is  immaterial  that  he  had  no  fraudulent  intent  in  accepting 
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the  conveyance,  or  that  he  was  unaware  of  the  grantor's  accu- 
mulating indebtedness;  but  in  this  instance  the  evidence  discloses 
sufficient  knowledge  of  the  circumstances  to  put  him  on  inquiry 
regarding  the  grantor's  indebtedness.     Idem. 

Fraudulent  conveyances:  Injunction:  Dissolution.  In  a  suit 
to  set  aside  a  deed  on  the  ground  of  forgery  the  plaintiff  is 
entitled  to  an  injunction  restraining  a  disposition  of  the  land 
pending  the  litigation;  for  even  though  the  filing  of  the  petition 
might  operate  as  a  Us  pendens  the  plaintiff  might  be  compelled 
to  bring  another  action  against  the  purchaser.  And  where  fraud  * 
is  alleged  the  filing  of  an  answer  in  denial  is  not  sufficient 
ground  for  dissolving  a  writ.    Bankers'  Surety  Co.  v.  Linder,  486. 

FRAUDULENT  CONVEY ANCES,    See  Fraud. 

GARNISHMENT.     See  Attachment. 

HIGHWAYS. 

Location:  Prescription:  Evidence.  Where  a  highway  was  un- 
questionably established  at  some  point  on  the  land  in  controversy, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  traveled  way  and  that  improved  by  the  public  is  where 
it  was  originally  located.  In  the  instant  case  the  evidence  is 
held  to  show,  even  if  the  highway  was  not  regularly  established 
in  the  first  instance,  that  the  public  had  acquired  a  right  thereto 
by  prescription,  and  that  there  had  been  a  dedication  and  accept- 
ance.    Barnes  v.  Robertson,  730. 

Estoppel.     Where  a  property  owner,  because  of  a  highway  cross-  1 

ing  his  land,  obtained  exemption   from  taxation  of  a  strip   for 
that  purpose  of  a  certain  width,  he  was  thereafter  estopped   to  1 

deny  that  the  highway  was  of  that  width.    Idem, 

Negligence:     Custom  as  a  defense.     The  usual  custom  of  per- 
forming work  is  not  a  defense  to  a  charge  of  negligence   for 
performing  it  in  a  like  manner;  as  defendant  can  not  avoid  lia- 
bility, if  negligent,  by  a  showing  that  it  had  always  been  negli-  • 
gent  in- the  same  respect.     Sewing  v.  Harrison  County,  229. 

I 

Repair  of  bridges:    Special  finding.    Where  two  or  more  causes 

unite  in  producing  an  accident,  all  of  which  are  proximate,  be- 
cause  without   the  operation   of   all  no   injury   would   have  oc-  * 
curred,  liability  therefor  exists.    Thus  where  a  county,  in  repair-  j 

ing  a  bridge  piled  lumber  on   the  bridge;   failed  to  nail  down  ' 

new  plank  already  laid,   and  piled  old  plank  on  the  approach 
to  the  bridge,  and  it  appeared  that  plaintiffs  team  became  fright-  | 

I 
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ened  at  the  pile  of  new  plank,  then  by  the  rattle  of  the  unnailed 
plank  and  afterward  was  still  further  frightened  by  the  pile  of 
old  plank,  and  all  three  grounds  of  negligence  were  submitted 
to  the  jury  as  charged,  with  instruction  that  plaintiff  could  re- 
cover if  defendant  was  negligent  in  any  or  all  respects,  a  special 
finding  that  the  pile  of  old  lumber  at  the  end  of  the  bridge  was 
not  the  original  cause  of  the  fright  of  the  team,  and  that  the 
accident  would  not  have  occurred  except  for  its  fright  thereat, 
did  not  negative  negligence  in  the  other  respects  charged  and  was 
not  therefore  inconsistent  with  a  general  verdict  for  plaintiff. 
Idem. 

Bridges:  Approacli«  Whether  the  approach  to  a  bridge  is  part 
of  the  bridge  is  usually  a  question  for  the  jury,  and  in  this 
instance  the  evidence  justified  a  finding  that  the  pile  of  old  lum- 
ber at  the  end  of  the  bridge  occupied  a  part  of  the  approach. 
Idem, 

Same:  Instructions*  With  a  finding  that  the  old  lumber  was 
piled  on  the  approach  to  the  bridge,  an  instruction  that  defend- 
ant might  be  found  negligent  in  piling  the  same  where  it  would 
frighten  teams  while  on  the  bridge  or  approach  thereto,  was  not 
prejudicial  to  defendant.    Idem. 

Same:  Assumption  of  facts.  The  court's  statement  that  it  was 
conceded  that  when  the  men  quit  work  the  laying  of  the  new 
floor  of  the  bridge  was  not  completed,  could  not  have  been 
understood  to  mean  that  one  of  the  grounds  of  negligence 
charged  failure  to  nail  the  new  plank,  was  .conceded.    Idem. 

Same:  Personal  injury:  Verdict.  A  verdict  for  $5,3(M-52  is 
held  not  so  excessive  as  to  indicate  passion  and  prejudice,  where 
it  appeared  that  plaintiffs  spine  was  so  injured  as  to  perma- 
nently affect  her  nervous  system  and  general  health,  and  that  she 
had  suffered  great  pain  as  a  result.    Idem. 

Improvement:  Damage  to  abutting  prpperty.  While  a  road 
supervisor  is  clothed  with  some  authority  in  determining  the 
method  of  improving  the  highways,  still  his  plans  for  their  im- 
provement must  be  within  the  scope  of  reasonable  discretion.  He 
can  not  destroy  the  ingress  or  egress  to  farm  property,  or  turn 
the  natural  drainage  of  surface  water  to  the  injury  of  adjoin- 
ing owners,  but  must  use  diligence  in  draining  the  same*  from 
the  highways  in  its  natural  course.  In  the  instant  case  the  con- 
struction of  a  ditch  in  front  of  plaintiff's  property  unreasonably 
and  unnecessarily  interfered  with  his  access  to  his  premises 
from  the  highway.    Haydon  v.  Whitaker,  87. 
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HOMESTEAD. 

« 

Abandonment:  Burden  of  proof.  Where  actual  occupancy  of  a 
homestead  had  ceased  by  the  wife  before  entry  of  judgment 
against  her  husband,  the  burden  was  upon  her  to  show  a  defmite 
and  fixed  purpose  to  return  in  order  to  preserve  and  maintain 
her  homestead  rights,  and  avoid  the  effect  of  the  judgment 
Vittengl  V.  Vittengl,  41. 

Same.  Where  both  the  husband  and  wife  left  their  homestead 
intending  to  return,  but  while  absent  the  husband  abandoned 
his  family  and  went  to  another  state,  his  agency  for  the  family 
ceased  at  that  time  and  his  intent  thereafter  regarding  the  home- 
stead was  not  controlling  as  to  the  wife.    Idem. 

Same.  One  not  in  the  actual  possession  of  a  homestead  but  hav- 
ing a  definite  and  fixed  intention  of  returning  and  occupying 
the  same,  does  not  abandon  it  by  making  a  contract  of  sale 
with .  the  intent  of   investing  the  proceeds  in  a  new  homestead 

t  when  the  sale  is  consummated;  the  intent  to  return  not  having 
been  otherwise  changed.    Idem, 

» 

Election.  Where  the  husband  had  the  right  to  occupy  premises 
for  life  and  the  interest  of  his  wife  in  other  property  termin- 
ated with  her  death,  his  election  to  take  a  homestead  in  the 
other  property  made  under  a  mistaken  belief  as  to  her  title, 
did  not  prejudice  his  rights  in  any  property  acquired  by  the  wife 
during  marriage,  or  that  of  his  heirs  upon  his  death.  Rusted 
V.  Rollins,  546. 

HUSBAND  AND  WIFE.    See  Suretyship. 

Contract  by  husband  and  wife:  Foreclosure:  Judgment  Where 
a  wife  joined  with  the  husband  in  a  contract  for  the  sale  of 
land  and  in  a  suit  to  foreclose  the  contract,  alleging  that  the 
only  interest  she  had  in  the  property  was  her  inchoate  right  of 
dower,  which  was  stipulated  by  the  parties  as  a  fact  in  the  case, 
and  she  made  no  claim  to  any  p^rt  of  the  amount  due,  judgment 
was  properly  rendered  in  favor  of  the  husband  for  the  full 
amount.     Boynton  v.   Salinger,  529. 

Same:  Nature  of  judgment.  The  decree  on  foreclosure  in  such 
case  should  allow  the  purchaser  a  stated  time  in  which  to  pay 
the  amount  found  due  to  the  clerk,  with  direction  that  the  same 
be  not  paid  out  until  a  proper  deed  was  deposited  with  him, 
and  if  payment  was  not  made  within  the  time  specified,  special 
execution  should  issue.    Idem, 
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INJUNCTIONS. 

Restraining  proceedings  in  another  state.  Courts  of  equity  of 
this  state  have  power  to  render  decrees  in  personam  restraining 
a  defendant  from  proceeding  in  the  courts  of  another  stats, 
where  some  evasion  of  the  laws  of  this  state  intended  to  regu- 
late the  relations  of  its  citizens  to  each  other  in  some  definite 
manner  is  threatened;  but  they  are  reluctant  to  interfere  with 
the  unquestioned  right  of  a  citizen  to  enter  the  courts  of  another 
state  to  secure  such  rights  as  may  there  be  available  to  him, 
and  will  not  scrutinize  his  motives  in  so  doing.  Jones  v.  Hughes, 
684. 

Same.  The  'fact  that  a  resident  of  this  state  may  secure  some 
advantage  in  another  state,  by  bringing  his  suit  against  a  resi- 
dent defendant  in  that  state,  is  not  ground  for  equitable  inter- 
ference with  the  right  to  sue  in  any  court  having  jurisdiction 
and  competent  to  afford  relief.     Idem. 

Same.  The  mere  bringing  of  suit  against  a  resident  defendant 
in  another  state,  and  the  attachment  of  property  situated  there, 
is  not  such  unjustifiable  annoyance  and  harassment  as  to  war- 
rant an  interference  by  the  courts  of  this  state.    Idem, 

Multiplicity  of  suits.  Equity  will  not  interfere  by  injunction 
to  restrain  causeless  and  vexatious  litigation;  nor  does  its  juris- 
diction to  prevent  a  multiplicity  of  suits  apply  to  the  repetition 
of  a  suit.    Idem. 

Removal  of  causes:  Abatement.  The  statute  authorizing  the 
removal  of  a  cause  to  the  county  of  defendant's  residence  has 
no  application  to  a  suit  brought  in  another  state;  and  can  not 
be  construed  so  as  to  prohibit  the  bringing  of  a  suit  in  another 
state.  Nor  do  the  provisions  for  abatement  of  actions  on  the 
ground  of  another  action  pending  apply  to  an  action  pending 
in  another  state.    Idem. 

INSANITY.     See  Conveyances. 

Insane  persons:  Disaffirmance  of  contracts.  The  personal  rep- 
resentative of  an  insane  person  may  disafifirm  and  avoid  his  con- 
tracts.   Nutter  V.  Des  Moines  Life  Ins.  Co.,  539. 

Same:  Verdict:  Passion  and  prejudice.  Where  the  evidence 
concerning  the  mental  capacity  of  a  person  is  such  as  to  sup- 
port a  finding  of  insufficient  capacity  to  comprehend  and  appre- 
ciate the  business  in  hand,  a  verdict  to  that*  effect  will  not  be 
set  aside  on  the  ground  of  passion  and  prejudice.    Idem: 
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INSTRUCTIONS.    See  Malicious  Prosecution. 

Refusal  of  requests.  The  refusal  of  requested  instructions  in- 
volving matters  covered  in  those  given  by  the  court  on  its  own 
ipotion  is  not  erroneous.  Caldwell  v.  Iowa  State  Traveling  Men's 
Assn.,  327. 

INSURANCE. 

Accident  insurance:  Proximate  cause.  Where  death  follows  from 
a  disease,  the  natural  tHough  not  necessary  consequence  of  an 
accidental  injury,  it  may  be  deemed  the  result  of  the  injury 
and  not  of  the  disease;  under  the  provisions  of  a  policy  re- 
quiring  that  death  must  result  solely  from  accidental  means  to 
create  a  liability.    Caldwell  v.  Iowa  State  Traveling  Men's  Assn., 

Same:  Accidental  injury:  Burden  of  proof.  The  plaintiff*  in 
an  action  upon  a  policy  providing  liability  for  death,  the  result 
of  external,  violent  and  accidental  means,  has  the  burden  of 
showing  not  only  the  death  of  the  assured  but  also  that  it  was 
caused  by  such  means.  Proof,  however,  of  the  existence  of 
the  injury  will  support  a  finding  that  the  cause  was  violent 
and  external,  without  a  showing  of  the  circumstances  causing  it. 
Idem, 

Same:  Accidental  injury:  Presumption.  In  the  absence  of 
direct  evidence  on  the  subject  it  will  be  presumed  that  a  per- 
sonal injury  was  not  intentionally  inflicted  either  by  an  assured 
or  by  another;  and  this  presumption  is  available  as  affirmative 
evidence,  from  which  the  jury  may  infer  that  it  was  caused  by 
accidental  means.    Idem, 

Benefit  insurance:    Action  to  recover  sick  benefits:    Evidence. 

'  In  this  action  for  the  recovery  of  sick  benefits  under  by-laws 
of  the  order  providing  that  it  should  pay  no  benefits  for  sick- 
ness or  disability  originating  while  'a  member  was  in  arrears, 
or  within  thirty  days  after  payment  of  such  arrears,  the  evi- 
dence is  held  to  show  that  deceased  had  recovered  from  a  dis- 
ease commencing  while  he  was  in  arrears,  and  that  another  dis- 
ease from  which  he  died  originated  more  than  thirty  days  after 
payment  of  his  arrearages.  It  is  also  held  that  in  the  absence 
of  evidence  to  that  effect  no  presumption  arose  that  the  latter 
disease  resulted  from  or  was  in  any  way  connected  with  the 
former.    West  fall  v.  Bedford  Lodge  I.  O.  O.  F.,  615, 

Benefit  insurance:  Beneficiaries:  Rights  of  parties.  The  bene- 
ficiary named  in  a  certificate  of  mutual  benefit  insurance  has 
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no  vested  or  property  interest  therein  which  is  the  subject  of  sale 
and  transfer,  and  the  extent  of  the  insured's  control  over  it  is 
the  right  to  select  a  new  beneficiary;  so  that  any  promise  on 
his  part  to  keep  the  same  in  force  for  the  benefit  of  another 
in  case  of  the  death  of  the  beneficiary  named,  will  not  create 
an  enforceable  obligation.  Thus  where  the  rules  of  the  associa- 
tion provided  that  in  case  the  beneficiary  was  not  living  at  the 
death  of  a  member,  his  wife,  if  living,  should  be  entitled  to 
the  benefit,  but  if  not,  then  it  should  be  paid  to  his  children: 
Held,  that  upon  the  death  of  the  beneficiary  and  later  the  as- 
sured, without  change  in  beneficiary,  his  second  wife  was  en- 
titled to  the  benefit,  although  he  had  promised  his  first  wife, 
the  named  beneficiary,  that  he  would  keep  the  certificate  alive 
for  the  benefit  of  a  child  of  the  first  wife.  Cooper  v.  Order  of 
Railway  Conductors,  481. 

Same:  KstoppeL  The  partv  claiming  an  estoppel  has  the  burden 
of  proof  on  that  question.  .  In  the  instant  case  the  evidence  is 
held  insufficient  to  show  that  decedent's  second  wife  was  es- 
topped from  claiming  the  benefits  under  the  certificate,  as  against 
a  child  by  his  first  wife;  the  certificate  as  originally  issued  pro- 
viding for  payment  of  benefits  to  the  widow,  if  living,  and  no 
change  ever  having  been  made.    Idem. 

Benefit  insurance:    Assessmenfts:    By-laws:     Construction.    A 

member  of  a  purely  mutual  insurance  association  can  not  be 
assessed  for  losses  occurring  prior  to  his  membership,  unless 
he  has  agreed  to  pay  such  assessments.  The  by-laws  in  the  in- 
stant case  do  not  authorize  such  assessments;  but  if  ambiguous 
in  that  respect  they  must  be  construed  strictly  against  the  asso- 
ciation to  avoid  forfeiture.  Clark  v.  Iowa  State  Traveling  Men's 
Assn.,  201. 

Same:  Diversion  of  funds.  A  mutual  insurance  company  has  no 
power  to  create  an  emergency  fund  from  dues  and  assessments 
paid  by  its  members  for  another  purpose^  unless  its  charter 
and  by-laws  so  provide;  and  such  a  fund  not  so  provided  for 
is  illegally  created.    Idem. 

Same:  Diversion  of  funds:  KstoppeL  The  fact  that  a  member 
of  a  mutual  insurance  association  received  a  copy  of  a  resolu- 
tion in  the  form  of  a  recommendation  for  the  creation  of  an 
emergency  fund  from  funds  paid  for  other  purposes,  and  made 
no  protest  against  the  proposition,  would  not  prevent  his  bene- 
ficiary from  contesting  the  validity  of  the  -fund;  in  the  absence 
of  evidence  that  he  knew  of  the  existence  of  the  fund  or  that 
his  payments  had  been  diverted  thereto.    Idem, 


784  Index,  Vol.  166. 

Insuiancx   Continued 

Same:     Assessments:     Forfeiture.     Where  a  mutual  association 

has  demanded  and  received  larger  assessments  than  it  was  entitled 
to»  the  excess  is  held  as  a  credit  for  future  assessments;  and 
where  such  credit  exists  the  membership  can  not  be  forfeited. 
Idem. 

Same.  An  insurance  association  has  no  right  to  divert  the  pay- 
ments  made  by  a  member  to  another  fund  illegally  created,  or 
to  transfer  thereto  money  from  the  general  fund  to  which  he 
has  contributed;  nor  can  he  be  compelled  to  contribute  to  a 
fund  already  in  excess  of  that  authorized.    Idem, 

Same:     Accident  insurance:     Cause  of  death:     Evidence.     In 

this  action  upon  an  accident  certificate  the  evidence  is  held  to 
show  that  the  member  was  drowned,  and  to  authorize  recovery 
under  a  provision  creating  liability  for  bodily  injuries  through 
external,  violent  and  accidental  means,'  which  independent  of 
other  causes  resulted  in  death.    Idem. 

Same:  Burden  of  proof.  The  burden  in  this  action  was  upon 
plaintiff  to  show  that  death  resulted  from  a  cause  within  the 
terms  of  the  certificate;  and  this  burden  was  met  by  a  showing 
that  the  member  was  drowned  while  bathing,  and  is  not  over- 
come by  the  mere  fact  that  he  voluntarily  entered  the  water. 
Idem. 

Contract  by  incompetent:  Validity.  Where  an  insurance  con- 
tract gave  to  the  assured  several  optional  settlements,  an  exer- 
cise of  either  involving  a  knowledge  of  his  rights  and  the  effect 
upon  him  and  those  dependent  upon  him,  a  settlement  there- 
under was  in  itself  a  new  contract  and  not  merely  the  perform- 
ance of  one  already  made,  and  was  invalid  if  the  assured  at 
the  time  of  making  settlement  was  mentally  incapable  of  exer- 
cising a  deliberate  judgment.  Nutter  v.  Des  Moines  Life  Ins. 
Co.,  539. 

Avoidance  of  contract:  Status  quo.  Where  the  parties  can  be 
placed  in  statu  quo,  the  contract  of  an  insane  person  will  be 
set  aside,  even  though  the  other  party  did  not  know  of  the  dis- 
ability, and  the  entire  transaction  was  fair  and  free  from  fraud 
Thus  where  the  policy  was  recognized  as  in  full  force,  and  cash 
settlement  was  made  with  the  insured  when  mentally  incompe- 
tent, the  parties  could  be  placed  in  statu  quo,  in  a  suit  by  the 
'beneficiary,  by  deducting  from  the  amount  of  the  policy  the  sum 
paid  in  settlement  and  existing  loans.    Idem. 

Evidence:  Representations  of  insured  The  purpose  of  the  stat- 
ute requiring  that  all  representations  and  warranties  by  the  in* 
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sured  shall  be  attached  to  the  policy  is  that  all  parts  of  the  con- 
tract may  be  together  and  the  insured  may  be  in  possession  of 
the  evidence  of  his  contract;  and  a  failure  to  do  so  precludes  the 
insurer  from  pleading  or  proving  any  representations  not  so  at- 
tached to  the  policy:  So  that  where  the  insured  made  no  repre- 
sentations in  his  original  application  concerning  the  use  of  liquor, 
the  representation  in  an  application  for  reinstatement  that  he  was 
in  good  health  and  did  not  use  alcoholic  liquor  to  any  greater 
extent  than  originally  warranted  was  not  admissible.    Idem. 

Surrender  of  policy:  Suit  by  beneficiary.-  The  setting  aside  of 
a  contract  of  settlement  and  surrender  of  a  policy  of  insurance, 
made  by  the  insured  when  mentally  incompetent,  is  not  a  pre- 
requisite to  an  action  on  the  policy  by  the  beneficiary.    Idem, 

Rights  of  insurer:  Subrogation.  Where  insured  property  is 
burned  because  of  the  wrongful  act  of  a  third  person,  the  in- 
surer, upon  paying  the  indemnity,  is  entitled  to  be  subrogated 
to  the  rights  of  the  insured  against  the  wrongdoer;  and  this 
right  does  not  depend  upon  any  such  condition  in  the  policy. 
But  the  insured  in  leasing  property  may  release  the  lessor  from 
any  liability  for  injury  resulting  from  the  lessor's  negligence, 
and  this  will  deprive  the  insurer  of  the  right  of  subrogation. 
Gerlach  v.  Grainshippers'  Ins.  Assn.,  33. 

Same.  Where  the  lessee  of  property  released  the  lessor  from  all 
liability  in  case  of  loss  from  fire,  and  subsequently  insured  the 
same,  notifying  the  company  of  the  lease  but  not  of  the  release 
provision,  and  the  policy  provided  that  in  case  of  loss  through 
the  negligence  of  any  person,  the  insurer,  upon  payment  of  the 
same,  should  be  subrogated  to  that  extent  to  all  the  rights  of 
the  insured:  Held,  that  upon  destruction  of  the  property  through 
the  negligence  of  the  lessor  the  provision  releasing  it  from  lia- 
bility did  not  avoid  the  policy;  as  the  contract  for  subrogation 
only  extended  to  such  rights  as  the  insured  had,,  and  was  not  a 
covenant  as  to  any  right  whatever.    Idem. 

Same:  Adjustment  of  loss:  Effect.  Under  the  foregoing  cir- 
cumstances a  tender  to  the  plaintiff  by  the  insurance  copipany 
of  the  full  amount  of  its  liability,  on  the  one  condition  that 
plaintiff  assign  his  cause  of  action  against  the  party  through 
whose  negligence  the  loss  occurred,  and  acceptance  with  a  writ- 
ten tender  of  the  assignment,  constituted  an  adjustment  of  the 
loss  binding  upon  both  parties,  in  the  absence  of  fraud  or  mis- 
take, regardless  of  any  defenses  which  may  have  existed  in 
favor  of  the  company.    Idem. 

INTERSTATE  COMMERCE.    See  Carriers. 
Vol.  156  Ia.— so. 
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INTOXICATING  LIQUORS. 

Consent:  Appeal:  Intervention.  Any  citizen  may  intervene  un- 
der the  mulct  law,  on  an  appeal  to  the  district  court  from  a 
finding  that  the  statement  of  consent  to  the  sale  of  liquor  iw^as 
insufficient,  and  defend  the  action  of  the  board.  Anderson  v. 
Webster  County,  153. 

• 

Same:  Statement  of  consent:  Withdrawtds.  Withdrawals  of 
signatures  from  a  statement  of  consent,  or  withdrawals  of  with- 
drawals, will  not  be  considered  after  the  board  has  begun  the 
canvass  of  the  petition.    Idem. 

Canvass  of  consent:  When  to  be  made.  Statements  of  con- 
sent to  the  sale  of  liquor  must  be  canvassed  by  the  board  of 
supervisors  at  a  regular  meeting  of  that  body  as  fixed  by  statute, 
or  at  a  future  date  to  which  such  meeting  has  been  adjourned. 
Beatle  v.  Roberts,  575. 

Same:  Supervisor  meetings:  Adjournment.  Where  the  board 
met  for  the  regular  January  session,  two  of  its  members  having 
just  been  re-elected,  and  transacted  the  unfinished  business  of 
the  preceding  year  and  thereafter  the  newly  elected  members 
qualified,  and  the  new  board  organized  and  proceeded  with  its 
business  without  other  interruption,  there  was  in  fact  no  final  ad- 
journment of  the  regular  session,  although  their  record  showed 
an  adjournment  sine  die;  as  an  adjournment  contemplates  the 
act  of  separation  and  departure  of  the  members  of  the  board 
for  some  period  of  time:    So  that  the  board  was  in  regular 

•  session  and  could  legally  canvass  the  statement  of  consent  at 
that  meeting.     Idem. 

Canvass  of  consent:  Publication  of  notice.  The  statutes  requir- 
ing the  publication  of  notice  for  the  canvass  of  a  petition  of 
consent  to  the  sale  of  intoxicating  liquors  in  the  official  news- 
papers of  the  county,  was  satisfied  by  publication  in  the  papers 
treated  and  recognized  as  the  official  papers  for  the  year,  al- 
though the  record  of  the  supervisors  failed  to  show  the  re- 
appointment or  selection  of  such  papers.  Jackman  v.  Black- 
hawk  County,  620. 

Filing  of  poll  list:  Jurisdictioii.  The  poll  books  of  the  last 
city  election  by  which'  the  sufficiency  of  the  signatures  to  a  peti-- 
tion  of  consent  to  the  sale  of  liquor  is  to  be  determined  are 
those  filed  with  the  county  auditor,  the  existence  of  which  and 
the  filing  of  the  same  in  compliance  with  the  statute  are  juris- 
dictional. So  that  where  a  poll  book  was  not  filed  within  the 
statutory  time  and  before  the  canvass  of  the  petition  of  consent. 
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neither  the  supervisors  nor  the  court  on  appeal  had  jurisdiction 
to  act  on  the  petition;  and  the  subsequent  authentication  of  the 
poll  book  was  not  sufficient  to  confer  jurisdiction.    Idem. 

Verification  of  signatures:  Reputable  person.  A  person  who 
has  been  convicted  of  violating  the  liquor  laws,  with  no  evi- 
dence by  the  party  having  the  burden  of  showing  his  reputable 
character,  that  since  such  conviction  he  has  been  engaged  in  a 
lawful  business,  is  not  qualified  as  a  reputable  person  to  verify 
the  signatures  to  a  petition  of  consent  to  the  sale  of  liquor, 
within  the  meaning  of  the  statute  requiring  the  same  to  be  so 
verified.    Idem. 

Jurisdictional  facts:  Burden  of  proof.  The  statutory  qualifi- 
cations required  of  signers  to  a  petition  of  consent  and  of  the 
persons  verifying  the  same  are  jurisdictional  matters ;  and  where 
the  contestants  put  their  qualrfication  in  issue  the  parties  inaug- 
urating the  proceedings  have  the  burden  of  establishing  the  jur- 
isdictional facts,  at  least  to  the  extent  of  making  a  prima  facie 
case.    Idem. 

Petition:  Verification  of  signatures.  Where  a  party  verifying 
the  signatures  to  a  petition  of  consent  admitted  changing  names 
on  the  petition  to  make  them  conform  to  the  poll  lists,  and 
was  unable  to  point  out  the  names  so  changed,  the  petition  veri- 
fied by  him  was  not  in  compliance  with  the  statute.    Idem. 

Canvass  of  petition:  Review  on  appeal.  Where  neither  the 
board  of  supervisors  nor  the  district  court  in  canvassing  a  peti- 
tion of  consent  made  a  schedule  of  the  individual  names  admitted 
or  rejected,  the  Supreme  Court  can  not  review  the  proceedings 
with  respect  to  the  disputed  identity  of  names  with  any  degree 
of  certainty  or  satisfaction.    Idem. 

Contempt:  Conviction.  A  judgment  of  contempt  for  violation 
of  an.  injunction  prohibiting  the  sale  of  liquor  is  not  a  convic- 
tion within  the  meaning  of  the  statute  providing  that  one  con- 
victed of  the  illegal  sale  of  liquor,  or  permanently  in  joined  from 
making  sales,  shall  not  thereafter  be  permitted  to  sell  liquor  for 
a  period  of  five  years,  as  the  term  "convict"  ordinarily  means 
a  finding  of  guilty  by  the  verdict  of  a  jury.    Judge  v.  Powers,  251. 

Same:  Judgments:  Inmiaterial  findings.  Where  a  judgment 
of  contempt  for  violation  of  a  liquor  injunction  found  that  de- 
fendant had  violated  the  injunction  on  certain  days,  the  further 
recital  that  defendant  thereafter  complied  with  the  law  and  the 
terms  of  the  injunction,  and  had  been  since  that  time  lawfully 
conducting  the  business,  was  immaterial  and  no  part  of  the  judg- 
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ment;  as  a  judgment  is  the  final  determination  by  a  competent 
judge  or  court  of  matters  submitted  by  the  parties  for  decision, 
and  findings  or  recitals  embraced  in  the  same  instrument,  but 
not  essential  to  or  involved  in  the  judgment,  will  not  affect  its 
validity.    Idem, 

Nuisance:     Pleading:     More  specific  statement.     Generally   the 

keeping  of  intoxicating  liquor  with  intent  to  sell  the  same  as  a 
beverage  is  presumptively  in  violation  of  the  law  and  consti- 
tutes a  nuisance;  and  a  petition  alleging  such  facts  is  not  sub- 
ject to  a  motion  for  a  more  specific  statement,  though  accom- 
panied by  an  affidavit  stating  that  the  mulct  law  was  in  force 
and  defendant  was  conducting  a  saloon  there^inder.  Knauss  v. 
Gruenwaldy  331. 

JUDGMENTS.     See  Attachments— Husband  and  Wife— Ii^toxi- 
CATiNG  Liquors— Marriage  and  Divorce — Suretyship. 

JURISDICTION.    See  Actions— Justice  op  the  Peace. 
JURORS. 

Qualification:  Oaths.  A  person  otherwise  competent  as  a  juror 
,  may  take  the  oath,  regardless  of  his  religious  convictions,  pro- 
vided he  regards  it  in  the  form  administered  as  binding  upon 
his  conscience;  and  if  taken  without  objection  it  will  be  assumed 
that  he  so  regards  it:  So  that  even  though  a  juror  denied  belief 
in  a  Supreme  Being,  future  reward  or  punishment,  or  in  the 
Scriptures,  but  took  the  usual  oath,  he  was  not  disqualified  by 
reason  of  his  unbelief.     State  v.  Jackson,  588. 

JUSTICE  OF  THE  PEACE. 

Appeal:  Jurisdiction.  Where  the  amount  involved  in  an  action 
in  justice  court  was  less  than  one  hundred  dollars,  the  justice 
therefore  having  jurisdiction,  the  Supreme  Court  on  appeal  will 
not  acquire  jurisdiction,  in  the  absence  of  a  certificate  of  the 
judge  of  the  district  court;  and  if  tbe  justice  was  without  juris- 
diction because  more  than  one  hundred  dollars  was  involved 
then  the  appellate  court  would  not  acquire  jurisdiction  of  the 
appeal.    Orchard  v.  Kirk,  374. 

Submission  of  cause:  Continuance:  Jurisdiction.  Where  a  jus- 
tice court  took  a  case  under  advisement   at  the   close   of  the 


form  of  written  briefs  to  be  filed  later,  there  was  not  a  final 
submission  at  the  time  the  case  was  taken  under  advisement, 


I 


evidence,   the  parties   agreeing  to   make  their  argument  in  the  \ 
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so  as  to  require  the  entry  of  judgment  within  three  days  there- 
after, but  rather  a  postponement  until  the  filing  of  briefs:  Nor 
did  the  justice  lose  jurisdiction  on  the  ground  of  an  indefinite 
adjournment,  as  it  was  competent  for  the  parties  to  agree  to  a 
continuance  to  a  time  to  be  iixed  by  the  justice.  Moir'v.  Bourke, 
6xa. 

LEASES.    See  Real  Property. 

Enforcement.  One  not  a  party  to  a  lease  of  real  estate,  in  con- 
nection with  which  there  is  a  building  restriction  agreement,  is 
in  no  position  to  enforce  the  agreement.    Johnson  v.  Robertson,  64. 

LIENS.    See  Attachment— Attorneys— Chattel  Mortgages— Equi- 
ty— Judgments — Mortgages. 

LIMITATION  OF  ACTIONS.     See  Carriers. 

MALICIOUS  PROSECUTION. 

Probable  cause:  Effect  of  settlement.  As  a  general  rule  the 
settlement  or  attempted  settlement  of  a  debt  with  an  accused 
does  not  of  itself  show  that  a  criminal  prosecution  was  instituted 
without  probable  cause;  and  it  is  also  generally  true  that  a  dis- 
missal of  criminal  proceedings  brought  about  by  the  accused, 
or  by  reason  of  a  settlement,  is  not  such  a  termination  of  the 
proceedings  as  will  justify  an  action  by  the  defendant  therein 
for  malicious  prosecution;  but  an  agreement  not  to  prosecute 
upon  payment  of  a  debt  is  prima  facie  evidence  of  want  of  prob- 
able cause,  which,  in  the  absence  of  evidence  to  the  contrary 
becomes  conclusive.    White  v.  International  Text  Book  Co.,  210. 

Same.  Ordinarily  an  action  for  malicious  prosecution  will  not 
lie  for  the  prosecution  of  a  civil  suit;  but  if  there  has  been  a 
seizure  of  goods  or  an  arrest  of  the  defendant  therein  it  will  lie. 
Idem. 

Essential  elements.  To  sustain  an  action  for  malicious  prose- 
cution the  previous  prosecution  must  be  shown,  its  instigation 
by  the  defendant,  its  termination  by  acquittal  or  discharge  of 
plaintiff,  want  of  probable  cause  and  malice.  There  must  be  a 
complete  termination  of  the  original  prosecution,  but  this  may 
be  shown  by  an  acquittal,  discharge  after  preliminary  examina- 
tion, or  by  a  dismissal  of  the  prosecution.    Idem. 

Right  of  recovery:  Effect  of  conviction.  Conviction  of  an 
accused   upon   false  testimony  and   without   foundation   in  law 
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will  not  defeat  an  action  for  malicious  prosecution:  Nor  wiH 
an  acquittal  entitle  him  to  recover  if  it  is  shown  that  ha  was 
i|i  fact  guilty  of  the  original  charge  against  him.    Idem. 

Probable  cause.  Probable  cause  is  a  defense  to  any  action  for 
malicious  prosecution;  so  that  settlement  of  an  action  for  ma- 
licious prosecution  of  a  civil  suit  by  payment  of  money,  ekfaer 
upon  defendant's  procurement  or  by  a  settlement  understandingly 
made  and  without  duress,  is  a  distinct  admission  that  something 
was  due  and  constitutes  a  defense  to  the  action  for  znalicious 
prosecution.    Idem. 

Malice.  If  one  uses  the  criminal  law  for  some  collateral  or 
private  purpose,  rather  than  to  vindicate  the  law  itself,  or  know- 
ing that  only  a  civil  wrong  has  been  committed,  he  will  be  deemed, 
to  have  acted  maliciously.    Idem. 

Termination  of  prosecution.  The  dismissal  of  a  prosecution  with 
the  taxation  of  costs  against  the  county  is  a  sufficient  termination 
of  the  proceeding  to  authorize  an  action  for  malicious  prosecution. 
Idem. 

m 

Settlement  of  prosecution:  Duress:  Evidence.  The  settlement 
of  a  prosecution  by  one  charged  with  a  crime  must  have  been 
voluntary  on  his  part  to  prevent  his  suing  for  malicious  prose- 
cution. In  this  action  the  evidence  is  held  to  show  that  settle- 
ment of  the  prosecution  was  induced  by  duress  and.  that  the 
proceeding  was  instituted  to  compel  payment  of  a  civil  debt 
Idem. 

Probable  cause:  Evidence.  Before  commencing  a  criminal  prose- 
cution the  complainant  must  use  ordinarily  reasonable  and  pru- 
dent means  to  ascertain  the  facts  upon  which  the  prosecution  b 
based;  and  the  question  of  probable  cause  is  for  the  jury  except 
where  the  evidence  is  such  that  all  reasonable  minds  must  reach 
the  same  conclusion  therefrom.    Wilson  v.  Thurlow,  656. 

Advice  of  counsel  as  a  defense.  The  advice  of  an  attorney  to 
constitute  a  defense  to  an  action  for  malicious  prosecution  must 
be  based  upon  a  full  and  fair  statement  of  all  the  facts  within  . 
the  defendant's  knojvledge,  and  the  advice  must  have  been  acted 
upon  in  good  faith  and  with  a  belief  that  there  was  good 
cause  for  the  prosecution;  and  these  are  generally  questions  for 
the  jury.    Idem. 

« 

Conspiracy.  Evidence  that  several  persons  were  jointly  instru- 
mental in  "filing  a  criminal  information  thus  causing  a  prose- 
cution, and  of  their  participation  therein,  will  justify  a  finding 
of  a  conspiracy  to  prosecute  the  plaintiff.    Idem. 
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Malice.  Malice  may  be  inferred  from  want  of  probable  cause; 
and  such  inference  alone  will  support  a  finding  of  malice.    Idem. 

Probable  cause:  Malice:  Instructiona.  Where  the  court  in- 
structed that  plaintiff  must  show  that  he  was  prosecuted  sub- 
stantially as  alleged  in  the  petition,  that  the  prosecution  was 
malicious  and  without  probable  cause  and  he  must  so  prove,  an 
instruction  that  defendants  admitted  that  plaintiff  was  prosecuted 
substantially  as  alleged,  was  not  objectionable  as  leading  the 
jury  to  think  that  probable  cause  and  malice  were  admitted. 
Idem. 

Conspiracy:  Evidence.  Evidence  that  defendants  agreed  that 
one  of  them  should  file  an  information  causing  the  arrest  of 
plaintiff,  and  that  they  should  jointly  assist  in  the  prosecution, 
justified  a  finding  that  they  both  instigated  or  procured  the 
prosecution,  and  rendered  both  liable  for  malicious  prosecution. 
Idem. 

Damages:  Instruction.  Where  the  plaintiff  asked  as  part  of 
his  damages  a  certain  sum  for  attorney's  fees,  and  the  evi- 
dence showed  that  he  had  paid  or  agreed  to  pay  a  less  sum,  and 
there  was  no  showing  that  the  jury  allowed  more  on  this  item 
than  the  evidence  warranted,  the  instruction  that  they  might 
allow  such  attorney's  fees  as  were  proven,  not  in  excess  of  the 
amount  claimed,  was  proper.    Idem. 

MANDAMUS.    See  Actions— Railroads. 

MARRIAGE  AND  DIVORCE. 

Judgments:  Divorce  and  alimony:  Effect.  The  entry  of  a  judg- 
ment against  a  married  man,  pending  a  suit  for  divorce  in  which 
his  property  was  attached  by  his  wife  to  secure  her  alimony, 
created  a  lien  against  his  nonexempt  real  estate  at  the  date  of 
its  entry;  and  the  lien  was  unaffected  by  a  decree  of  divorce, 
to  which  the  judgment  creditor  was  not  a  party,  awarding  the 
property  to  the  wife  subject  to  liens  prior  to  her  attachment. 
Vittengl  v.  Vittengl,  41. 

Judgment  for  alimony:  Appeal:  Amount  of  bond:  Reforma- 
tion. On  appeal  from  a  judgment  for  alimony  payable  in  monthly 
installments  the  appeal  bond  need  not  be  for  the  full  amount 
of  the  judgment,  but  liability  on  the  bond  may  be  limited  to 
the  amount  which  will  accrue  pending  the  appeal;  and  where 
the  court  fixed  the  amount  of  the  bond  to  cover  that  portion 
of  the  judgment  accruing  pending  appeal,  but  by  mistake  it  was 
drawn  to  cover  the  entire  judgment,  it  may  be  reformed  to  con- 
form to  the  order  of  the  court.    Russell  v.  Russell,  674. 
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MASTER  AND  SERVANT.    See  Negligence. 

MISCONDUCT.     See  New  Trial. 

MONEY  HAD  AND  RECEIVED.    See  Parties. 

MORTGAGES. 

Concurrent  liens:  E£Fect  of  assignment.  Separate  mortgages 
simultaneously  executed,  between  the  same  parties  and  covering 
the  same  property  are  not  necessarily  to  be  regarded  as  a  single 
instrument,  but  each  as  a  distinct  contract  complete  in  itself: 
and  when  simultaneously  (filed  they  create  concurrent  liens,  and 
in  the  absence  of  an  agreement  the  assignment  of  one  inrill  not 
give  it  priority  over  the  other.    Dahlstrom  v.  Ablieter,   187. 

Foreclosure  of  one  concurrent  mortgage:  E£Eect.  The  fore- 
closure by  the  mortgagee  of  one  of  two  concurrent  mortages 
covering  the  same  property,  after  an  unrecorded  assignmeiH  of 
the  other,  will  not  discharge  the  assigned  mortgage;  the  as- 
signee not  having  been  made  a  party  to  the  foreclosure  and  there 
having  been  no  reference  to  the  assigned  mortgage  in  the  fore- 
closure proceedings.    Idem. 

Foreclosure:  Redemption  by  lienholder.  To  authorize  redemp- 
tion by  a  lienholder  of  land  of  his  debtor  sold  under  a  mort- 
gage foreclosure,  he  must  pay  to  the  clerk  the  amount  neces- 
sary to  redeem  and  file  the  affidavit  required  by  the  statute* 
stating  the  nature  of  the  lien  and  amount  due  thereon;  and  fail- 
ing to  file  the  affidavit  the  clerk  may  treat  the  deposit  as  in- 
sufficient to  effect  redemption.  Iowa  Loan  &  Trust  Co.  v.  Kunschi, 
91. 

Deposit  of  redemption  money.  The  statute  requires  an  actual 
deposit  with  the  clerk  of  the  amount  necessary  to  redeem  from 
a  mortgage  foreclosure  and  sale;  a  tender  and  offer  to  pay  the 
same  is  not  sufficient.    Idem. 

Withdrawal  of  redemption  money.  The  withdrawal  of  a  deposit 
made  with  the  clerk  to  effect  redemption  terminates  any  right 
of  redemption  based  on  the  deposit:  So  that  where  the  redemp- 
tioner  withdrew  his  deposit  on  taking  an  appeal  from  the  ac- 
tion of  the  clerk  in  denying  relief,  his  right  was  lost,  as  the 
money  was  no  longer  subject  to  the  order  of  the  court.    Idem. 

Review  of  clerk's  action:  Procedure.  Code,  section  4057,  pro- 
.vides  a  summary  method  for  presenting  questions  relating  to 
the  right  of  redemption  to  a  court  or  judge;  and  the  aggrieved 
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party  must  raise  the  question  as  to  his  right  to  make  redemp- 
tion, and  to  require. the  clerk  to  accept  his  offer  to  redeem,  in 
abcordance  with  its  provisions  and  not  otherwise.    Idem. 

Mortgage  provisions:  Endorsement  on  notes:  EfiEect.  Where 
certain  provisions  are  expressed  in  a  mortgage,  the  fact  that  the 
same  appear  as  endorsements  on  the  back  of  notes  secured  by 
the  mortgage  neither  adds  nor  detracts  to  the  force  of  the  pro- 
visions, as  between  the  original  parties;  as  where  the  mortgage 
provided  that  the  mortgagor  should  not  be  liable  beyond  the 
valuation  of  the  land.  But  as  the  notes  in  this  instance  were 
placed  with  third  parties  as  collateral  security  the  indorsement 
was  proper  because  conveying  notice  of  the  mortgage  provisions 
to  the  holders.    Matt  v.  Matt,  503. 

Same:  Prior  negotiations:  Evidence:  Notice.  The  provisions 
of  a  mortgage  as  finally  executed  can  not  be  affected  by  a  letter 
written  during  negotiations  leading  up  to  its  execution:  Nor 
can  parties  interested  complain  of  want  of  notice  of  the  provi- 
sions contained  in  a  mortgage  duly  recorded.    Idem. 

Satisfaction  and  discharge.  Where  a  mortgage  was  given  as 
additional  security  to  a  bank  from  which  the  mortgagee  had 
borrowed  money  for  the  benefit  of  the  mortgagor,  and  not  as 
additional  security  to  the  mortgagee,  it  was  of  no  validity  in 
the  hands  of  the  mortgagee  after  he  had  paid  the  debt  to  the 
bank  and  the  notes  held  by  it  were  returned  to  him.  Lingen- 
felter  Bros.  v.  Bowman,  649. 

MUNICIPAL  CORPORATIONS. 

Counties.     Each   session   of   a   board   of   supervisors   necessarily 
terminates  prior  to  the  day  fixed  by   statute   for  a  succeeding, 
regular  session.    Beatle  v.  Roberts,  575. 

Qualification  of  supervisors.  Newly  elected  supervisors  should 
qualify  immediately  upon  the  convening  of  the  regular  January 
session  of  the  board;  but  re-elected  members  failing  to  do  so 
r  3  authorized  to  act  until  their  subsequent  qualrfication ;  be- 
sides in  this  instance,  there  was  a  quorum  for  the  transaction  of 
business  without  them,  and  in  either  contingency  the  business 
was  legally  transacted.    Idem. 

Orgrnization  of  board.  The  statute  requiring  a  newly  organized 
board  of  supervisors  to  elect  one  of  its  members  chairman  is 
directory  in  character,  and  mere  delay  in  doing  so  will  not  im- 
pair the  validity  of  its  acts.    Idem^ 
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Same:  Parol  evidence:  Admissibility.  Oral  evidence  that  there 
was  no  ifinal  adjournment  of  the  boar/i  was  not  in  contradic* 
tion  of  the  recital  of  an  adjournment  sine  die,  but  was  admis* 
sible  to  aid  in  determining  from  the  record  what  was  in  fact 
done.    Idem. 

Boards  of  supervisors:  Amendment  of  records.  A  board  of 
supervisors  has  power  to  amend  its  record  so  that  it  shall  speak 
the  truth,  but  an  amendment  showing  that  the  board  took  a 
recess  rather  than  adjourned  to  another  day  was  not  material; 
as  the  terms  are  synonymous  and  mean  a  postponement  to  a 
time  specified.    Idem. 

Same:  Adjournment  of  meetings.  The  board  of  supervisors 
has  power  to  adjourn  its  meetings  from  day  to  day;  and  where 
the  record  shows  that  an  adjournment  was  taken  for  the  pur- 
pose of  transacting  business,  which  for  some  stated  reason  could 
not  then  be  done,  the  date  to  be  determined  by  the  happening 
of  a  future  event,  as  the  completion  of  an  examination  by  an 
except  of  the  county  treasurer's  books,  the  adjournment  was 
from  time  to  time,  within  the  meaning  of  the  statute.    Idem. 

County  printing:  Procedure.  In  contests  over  the  selection 
of  county  newspapers,  and  the  awarding  of  county  printing, 
the  protests  and  pleadings  should  not  be  construed  with  too  much 
strictness;  as  the  proceedings  are  largely  informal  in  character, 
before  a  board  not  accustomed  to  judicial  procedure,  and  usually 
conducted  by  the  contending  owners  of  the  newspapers.  Cherokee 
Times  v.  Cherokee  Republican,  282. 

Appeal:  Service  of  notice.  An  appeal  from  the  action  of  the 
supervisors  in  designating  official  county  newspapers  is  to  be 
taken  as  in  ordinary  actions,  by  service  of  notice  upon  the  pub- 
lisher against  whom  the  protest  has  been  lodged;  it  need  not 
be  served  upon  any  county  official.    Idem. 

Letting  of  contracts:  Rights  of  lowest  bidder.  Both  the  statute 
and  an  agreement  by  which  public  work  is  let  to  the  lowest 
bidder  are  for  the  benefit  of  the  taxpayers  rather  than  that 
of  bidders;  and  in  the  absence  of  fraud  an  unsuccessful  bidder, 
although  the  lowest,  has  no  remedy  because  not  awarded  the 
contract.     Mortland  v.  Poweshiek  County,  720. 

Rejection  of  bids:  Personal  liability  of  officers.  A  board  of 
supervisors  acts  as  a  governmental  agency  in  contracting  for 
county  work,  and  the  supervisors  are  under  no  personal  liability, 
in  an  action  against  the  county  only,  for  failing  to  let  the  con- 
tract to  the  lowest  bidder.    Idem. 
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Pleadings.  Allegations  of  wilfulness^  neglect  and  wrong  on  the 
part  of  supervisors  in  failing  to  let  a  contract  to  the  lowest 
bidder  are  immaterial,  where  the  action  is  not  against  the  mem- 
bers of  the  board  personally,  and  the  right  to  reject  a  bid 
existed.    Idem, 

Cities:  Commissioii  form  of  government:  Powers.  Cities,  in- 
cluding those  organized  by  special  charter,  adopting  the  com- 
mission form  of  government  retain  the  powers  previously  exer- 
cised.    City  of  Keokuk  v.  Kennedy,  680. 

Extension  of  limits:     Review  of  proceedings:     Certiorari.     In 

the  absence  of  fraud  the  action  of  a  town  council  or  of  the 
electors  in  extending  the  limits  of  the  incorporation  can  not  be 
reviewed  by  certiorari,  on  the  ground  that  there  was  no  neces- 
sity for  the  extension;  hence  evidence  that  the  purpose  of  the 
extension  was  to  derive  revenue  from  the  town,  to  sell  bonds 
and  to  increase  the  indebtedness,  was  not  admissible:  Nor  in 
such  a  proceeding  can  there  be  a  recount  of  the  ballots  cast  on 
the  question  of  extension.  Lehigh  Sewer  Pipe  &  Tile  Co.  v. 
Town  of  Lehigh,  386.  • 

Special  charter  cities:  Bridge  taxes.  A  county  has  no  authority 
to  levy  a  bridge  tax  on  property  within  special  charter  cities, 
but  such  cities  have  exclusive  power  to  levy  such  taxes  to  be 
expended  for  bridge  purposes  within  their  limits ;  and  this  right 
is  not  affected  by  adoption  i^f  the  commission  form  of  govern- 
ment.   Idem. 

Assessment:  Appeal.  On  appeal  from  the  levy  of  a  paving 
assessment  the  property  owner  can  not  for  the  first  time  raise 
the  question  of  the  validity  of  a  modification  of  the  paving  con- 
tract.   In  re  Appeal  of  Mayden,  157. 

Same:  Presumption:  Objection  to  assessment.  Where  a  city 
induced  a  contractor  to  modify  his  original  paving  contract  it 
will  be  presumed  that  the  modification  was  for  the  public  in- 
terest; and  where  the  agreement  as  modified  was  literally  car- 
ried out,  a  property  owner  objecting  to  an  assessment  must 
ifirst  impeach  the  modification  before  he  will  be  heard  to  object 
that  the  original  contract  was  not  performed.    Idem. 

Assessment  of  abutting  property:     What  property  assessable. 

The  statutes  relating  to  the  assessment  of  property  for  a  street 
pavement  contemplate  that  only  that  part  of  a  lot  or  parcel  of 
land  actually  abutting  upon  the  street  shall  be  assessed  for  the 
improvement:  So  that  where  a  portion  of  a  lot  is  separated 
from  the  street  by  another  portion  of  the  same  lot  owned  by 
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a  different  person,  the  separated  portion  is  not  assessable,  though 
owned  by  the  person  owning  that  part  contiguous  to  the  street, 
and  although  the  same  lies  within  150  feet  of  the  street  Kneebs 
V.  Sioux  City,  607. 

Construction  of  walks:  Grade.  The  statute  providing  that  a 
permanent  sidewalk  shall  not  be  built  until  the  bed  of  the  walk 
has  been  graded  does  not  require  that  the  bed  of  the  walk  shall 
be  precisely  at  grade;  it  may  be  desirable  that  the  top  of  the 
walk  when  completed  shall  be  somewhat  higher  than  the  estab- 
lished grade,  for  drainage  or  other  reasons.  So  that  specifica- 
tions for  a  walk  providing  that  the  city  should  make  the  exca- 
vation necessary  to  bring  the  street  to  grade,  the  contractor  to 
make  such  excavations  as  would  be  displaced  by  the  walk,  vrere 
in  accordance  with  the  statute.  Kaynor  v.  .City  of  Cedar  Falls, 
i6i. 

Same:  Assessments  for  cross  walks:  Injunction.  The  statutes 
do  not  authorize  an  assessment  for  cross  walks  against  corner 
or  other  lots;  so  that  an  ordinance  requiring  the  owners  of 
corner  lots  to  construct  their  walks  in  front  of  their  property 
through  to  the  curb  line,  was  to  that  extent  void  and  the  attempt 
to  force  property  owners  to  construct  the  walk  between  the  lot 
line  and  the  curb  line  in  the  manner  considered,  constituted  a 
fraud  on  such  owners.    Idem, 

Public  improvement:  Resoluti^on  of  necessity.  The  statutes 
contemplate  that  the  resolution  of  necessity  for  the  construction 
of  a  public  improvement,  which  is  to  be  made  at  the  expense- 
of  abutting  property,  shall  describe  the  adjacent  property  to  be 
assessed;  and  failing  to  do  so  a  contract  for  the  work  is  invalid. 
Dunker  v.   Des   Moines,   292. 

Same:  Sewerage:  Presumption  as  to  outlet.  Failure  in  the 
first  instance  to  provide  an  outlet  for  a  sewerage*  system  will 
not  render  a  contract  for  the  construction  of  the  work  invalid; 
as  it  will  be  presumed  that  the  city  will  provide  such  an  outlet 
as  will  render  the  system  serviceable.    Idem. 

Streets:  Added  width:  Rights  of  city.  Under  an  agreement 
of  the  owners  of  property  abutting  on  a  street  to  add  to  the 
width  of  the  sidewalk  in  front  of  the  property  and  not  to  erect 
buildings  thereon,  with   no  intention   to   dedicate  the   same   but 

•  rather  to  hold  it  for  the  convenience  of  the  owners,  the  use  x>{ 
the  strip  by  the  public  will  be  deemed  referable  to  the  agree- 
ment with  no  right  thereto  in  the  city/  except  such  as  the  agree- 
ment may  confer;  and  such  use  will  not  ripen  into  a  title  or 
claim  by  prescription.    Johnson  v.  Robertson,  64. 
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Viaducts  :  AsacBsment  of  damages:  Costs.  The  costs  occa- 
sioned by  the  assessment  of  damages  to  abutting  property  for 
the  con^niction  of  viaducts,  including  a  reasonable  attome/s 
fee,  with  those  incurred  by  an  appeal,  are  taxable  against  the 
city,  if  the  damages  are  increased  on  the  appeal.  Globe  Ma- 
chinery &  Supply  Co.  y.  Des  Moines,  267. 

Same:  Appeal:  Waiver  of  right  of  recovery.  The  acceptance 
by  a  property  owner  of  a  part  of  the  damages  assessed,  over 
which  there  is  no  controversy  on  appeal,  will  not  waive  the  appeal 
as  to  a  right  to  recover  those  matters  which  are  controverted. 
Idem, 

NAMES.    See  Criminal  Law. 

NEGLIGENCE.    See  Carriers— Railroads. 

Master  and  servant:  Guarding  dangerous  machinery:  Factory 
act:  Construction.  Where  specific  descriptions  in  a  statute  of 
persons  or  things  are  followed  by  general  words  not  so  specific, 
the  latter  descriptions  are  to  be  construed  as  applicable  to  a 
class  of  persons  or  things  alike  or  similar  to  those  designated 
by  the  preceding  specific  fiescriptions ;  unless  the  specific  words 
describe  things  of  different  classes,  or  include  all  things  in  their 
class,  or  an  application  of  the  rule  would  render  the  general 
words  meaningless.  The  factory  act  providing  that  "all  saws, 
planers,  cogs,  gearing,  belting,  shafting,  set  screws  and  machinery 
of  every  description  shall  be  properly  guarded,"  is  construed  as 
an  exception  to  the  general  rule,  in  that  the  specific  descriptions 
refer  to  machinery  or  parts  of  machinery  different  from  one 
another,  and  therefore  the  term  "machinery  of  every  descrip- 
tion" was  intended  to  comprehend  all  machines  of  a  character 
dangerous  to  employees  operating  them  without  proper  guards. 
McCamey  v.  Bettendorf  Axle  Co.,  418. 

Same.  Wherever  any  machine  is  shown  to  be  dangerous  to  em- 
ployees when  operated  without  proper  guard,  the  requirement 
of  the  statute  to  guard  the  same  becomes  as  mandatory  as  if  the 
same  was  particularly  described  therein;  and  proof  of  its  opera- 
tion unguarded  maizes  a  prima  facie  case  of  negligence.  In 
the  instant  case  the  evidence  is  held  to  show  a  traveling  crane 
is  such  a  machine  and  requires  guards.    Idem. 

Same.  The  fact  that  machinery  is  located  some  distance  above 
the  floor  will  not  relieve  the  master  of  the  duty  of  properly 
guarding  it,  if  of  such  a  character  that  injury  to  employees  is 
reasonably  to  be  apprehended  when  required  to  work  about  it 
Idem. 
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Same:  Contributory  negligence.  The  evidence  in  this  case  is 
held  insufficient  to  show  as  a  matter  of  law  that  plaintiff  was 
guilty  of  contributory  negligence  in  placing  his  hand  upon  the 
track  of  a  running  crane.     Idem. 

Same:    Safe  place  to  work:    Submission  of  issue.    It  is  also 'held 

that  the  evidence  was  sufficient  to  justify  a  finding  that  some 
provision  for  warning  plaintiff  of  the  approach  of  the  crane  w^as 
necessary  to  render  the  place  where  plaintiff  was  at  work  safe, 
and  hence  a  submission  of  the  employer's  negligence  in  this 
respect  was  proper.     Idem, 

Master  and  servant:  Negligence:  Evidence.  In  this  action  for 
the  death  of  an  employee  the  evidence  is  held  to  require  sub- 
mission of  the  question  of  defendant's  negligence  in  ordering 
decedent  to  work,  in  a  place  of  peril,  in  failing  to  warn  him  of  the 
danger  and  to  provide  suitable  tools.    Herr  v.  Green,  532. 

Same:  Contributory  negligence.  An  employee  is  not  guilty  of 
contributory  negligence  in  obeying  the  order  of  a  superior,  unless 
in  doing  so  the  danger  is  so  apparent  that  no  ordinarily  prudent 
person  would  attempt  it  of  his  own  volition.  In  this  action  the 
evidence  is  held  to  present  an  issue  for  the  jury  as  to  the  negli- 
gence of  decedent  in  obeying  an  order  to  loosen  a  rock  at  the 
ledge  of  a  quarry.    Idem, 

Master  and  servant:     Rules  of  employment:     Negligence.     A 

mere  custom  adopted  by  employees  for  their  own  safety,  though 
known  to  the  employer,  will  not  as  a  matter  of  law  relieve  the 
master  of  the  duty  of  establishing  a  system  of  carrying  on  the 
work,  which  will  with  reasonable  certainty  avoid  injury  to  the 
workmen  from  the  operation  of  machinery  with  which  they  arc 
engaged.  Under  the  evidence  in  the  instant  case  it  is  held,  that 
the  question  of  whether  the  custom  of  signaling  the  starting  of 
the  engine  in  an  adjoining  room,  as  adopted  by  employees,  was 
the  equivalent  of  such  a  system  bf  warning  as  the  defendant 
should  have  provided,  was  for  the  jury.  .  Hunter  v.  Northern 
Iowa  Brick  &  Tile  Co.,  257. 

Same:  Assumption  of  risk.  One  engaged  in  the  repair  of  ma- 
chinery may  assume  that  a  proper  system  of  warning  employees 
of  the  starting  and  stopping  of  the  machinery  by  a  co-employee 
has  been  established  and  will  be  enforced;  and  if  unaware  of 
the  master's  failure  to  provide  such  a  system  he  may  assume  that 
the  system  adopted  by  an  employee  charged  with  the  operation 
of  the  machinery  was  known  to  and  adopted  by  the  employer; 
and  he  need  not  inquire  into  the  sufficiency  of  the  system  for 
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his  safety,  or  whether  it  had  been  recognized  by  the  employer 
as  an  essential  condition  under  which  the  work  should  be  done; 
and  the  question  of  assumption  of  risk  is  for  the  jury,  .unless 
the  evidence  is  such  that  the  injured  party,  as  a  reasonably 
prudent  person,  must  have  appreciated  the  danger  involved. 
Idem, 

Same:  Contributory  negligence.  The  question  of  plaintiffs  con- 
tributory negligence  in  working  about  a  pulley  without  a  plat- 
form on  which  to  stand,  and  under  circumstances  requiring  him 
to  maintain  his  position  by  holding  onto  a  support,  and  thus 
working  under  the  assumption  that  the  machinery  would  not  be 
started  without  warning,  was  for  the  jury.    Idem. 

Master  and  servant:  Issues:  Pleadings:  Instructions.  In  this 
action  to  recover  tips  paid  an  employer  by  mistake,  in  which  a 
settlement  was  pleaded  by  defendant,  and  in  reply  plaintiff  plead- 
ed that  the  settlement  was  procured  by  fraud  and  that  he  was  a 
minor  and  had  disaffirmed  it,  a  failure  to  instruct  as  to  the 
effect  of  the  settlement  was  without  prejudice  to  the  defendant, 
where  the  jury  found  that  the  tips  were  personal  gifts  to  the 
plaintiff  and  that  he  had  not  contracted  to  pay  them  to  defend- 
ant; as  the  action  was  not  upon  any  contract  requiring  repudia- 
tion to  entitle  plaintiff  to  recover,  and  under  the  facts  proven 
defendant  could  not  avoid  liability  on  any  theory.  Zappas  v. 
Roumeliote,  709. 

Same:  Compensation  of  servant:  Tips:  Burden  of  proof.  Tips 
given  a  servant,  over  and  above  the  regular  charge  for  the 
service,  belong  to  the  servant;  and  the  burden  is  upon  the  em- 
ployer to  show  a  contract  by  which  they  were  to  be  turned 
over  to  him.    Idem.  * 

Holder  in  due  course.  The  question  of  whether  the  purchaser  of 
a  note  is  one  in  due  course  is  immaterial  where  the  maker  has 
no  valid  defense  to  a  suit  thereon.  First  National  Bank  v. 
Fulton,  734. 

Failure  of  consideration:  Evidence.  Proof  of  partial  failure  of 
consideration  will  not  support  a  plea  of  total  failure.  In  this 
action  upon  a  promissory  note  the  evidence  does  not  establish 
total  failure  of  consideration.    Idem. 

NEGOTIABLE  INSTRUMENTS.    See  Banks  and  Banking. 

Compromise  and  settlement:  Evidence.  In  this  suit  upon  prom- 
issory notes  the  evidence  is  held  insufficient  to  show  that  the 
same  were  included  in  a  prior  settlement  between  one  of  the 
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joint  makers  and  the  payee.    Commercial  National  Bank  v.  Flick- 
inger,  97. 

Same:  Exclusion  of  evidence:  Prejudice.  Wliere  a  party  claimed 
payment  of  a  note  by  another  party  jointly  liable,  a  letter  w^ritten 
by  such  party  to  his  attorney  in  relation  to  a  settlement  betw^een 
himself  and  the  holder  of  the  note  and  dictated  in  the  presence 
of  plaintiff,  was  not  admissible  against  it,  in  the  absence  of 
any  showing  that  it  was  advised  of  the  contents  of  the  letter; 
and  in  this  instance  exclusion  of  the  letter  was  not  prejudicial, 
as  it  was  only  material  on  an  issue  which  the  court  mi^ht 
properly  have  withdrawn  from  the  jury.    Idem. 

Delivery:  Evidence.  Where  the  evidence  showed  that  the  notes 
in  suit  were  delivered  to  a  third  person  to  be  held  by  him  until 
the  seller  of  property  for  which  they  were  given  had  performed 
the  conditions  of  sale,  evidence  of  a  voluntary  payment  by  the 
seller  of  the  third  person's  services,  and  acceptance  by  him,  was 
not  competent  to  show  that  the  seller  had  performed  his  obli- 
gations and  that  defendant  regarded  the  transaction  as  com- 
pleted at  that  time.    Cedar  Rapids  Naional  Bank  v.  Carlson,  34J. 

Same:  Instructions.  Where  the  defense  pleaded  to  a  suit  upon 
notes  was  an  oral  agreement  that  the  notes  were  not  to  be  de- 
livered tmtil  a  certain  number  of  responsible  persons  had  signed 
the  same,  and  there  was  evidence  of  an  oral  and  also  a  written 
agreement  to  that  effect,  but  no  complaint  was  made  during  the 
trial  of  a  variance  between  the  allegations  and  the  proof,  and 
«  the  court  correctly  stated  the  issues  and  instructed  on  the  burden 
of  proof,  failure  to  instruct  on  the  oral  agreement  alone  was 
not  misleading.    Idem. 

Genuineness  of  signature:  Evidence.  In  this  action  upon  a 
promissory  note  the  evidence  is  reviewed  and  in  conjunction 
with  a  comparison  of  signatures  is  held  sufficient  to  show  the 
genuineness  of  the  signature  to  the  note.  Blakesburg  Savings 
Bank  v.  Burton,  671. 

NEW  TRIAL. 

Delay  in  filing  motion.  Where  the  affidavits  in  support  of  a 
motion  for  a  new  trial  were  not  *filed  for  some  time  after  the  |^ 

time   for   filing  the   motion   had   expired,   although  the  motion  ' 

itself  was  filed  within  the  time,  the  court  was  justified  in  over-  1 

ruling  the  motion.     Smith  v.  Suechting,  712. 

Same:    Newly  discovered  evidence.    The  court  did  not  abuse  its  1 

discretion  in  overruling  a  motion  for  new  trial  on  the  ground 
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of  newly  discovered  evidence,  in  an  action  for  slander,  where 
the  proffered  evidence  was  cumulative  and  only  tended  to  estab- 
lish the  justification  pleaded  as  to  part  of  the  admitted  slander- 
ous words  useU.    Idem, 

Misconduct  in  argument.  Alleged  misconduct  of  the  prosecuting 
attorney  in  argument  in  saying  that  defendant  was  guilty  be- 
yond all  reasonable  doubt,  and  that  he  ought  to  be  convicted 
for  the  protection  of  other  young  girls  in  the  county,  was  not 
reversible  error;  as  it  will  be  presumed  that  the  jury  would 
give  the  remarks  of  counsel  no  weight  as  evidence,  and  that 
they-  would  understand  one  object  of  conviction  to  be  the  pre- 
vention of  similar  crimes.     State  v.  Haugh,  639. 

Evidence:  Exhibits.  The  stained  clothing  worn  by  prosecutrix 
at  the  time  of  the  offense  was  admissible  in  evidence,  though 
its  probative  force  was  materially  lessened  by  the  time  at  which 
the  blood  stains  were  ;first  observed.    Idem. 


Misconduct  :  Argument:  Review  on  appeaL  The  unverified 
statement,  in  a  motion  for  new  trial,  of  alleged  improper  argu- 
ment of  counsel  is  not  a  sufficient  showing  of  misconduct  to 
authorize  its  review  on  appeal.    Wilson  v.  McCarty,  660. 

Same.  Where  the  argument  of  counsel  for  the  state  was  based 
upon  what  the  testimony  tended  to  show,  there  was  no  abuse  of 
discretion  of  overruling  a  motion  for  new  trial  on  the  ground 
of  misconduct.     State  v.  Jackson,  588. 

Same.  Upon  refusal  of  the  court  to  permit  an  amendment  plead- 
ing a  material  alteration  in  a  contract,  consisting  merely  of  a 
collateral  instrument,  argument  of  counsel  to  the  jury  that  the 
alteration  vitiated  the  contract  was  improper;  but  as  the  ex- 
ception' to  the  argument  in  this  case  was  not  ruled  upon  by 
the  trial  court  no  error  in  this  respect  was  presented  for  review 
on  appeal.  And  although  such  misconduct  was  made  a  ground 
of  a  motion  for  new  trial  and  an  exception  taken  to  the  over- 
ruling of  the  motion,  still  as  no  error  in  overruling  the  motion 
is  relied  on  in  argument  such  misconduct  is  not  ground  for 
reversal     Cedar  Rapids  National  Bank  v.  Carlson,  343. 

Newly  discovered  evidence.  Alleged  newly  discovered  evidence 
having  no  probative  value  is  not  ground  for  a  new  trial.  Com- 
mercial National  Bank  v.  Flickinger,  97. 

NUISANCE.    See  Intoxicating  Liquors. 

OCCUPYING  CLAIMANTS.   See  Attorney  and  Cj.tknt, 
Vol.  156  Ia.— 51, 
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PARTIES. 

Misjoinder  as  plaintiffs.     The  statute  providing  that    all    parties 
having  an  interest  in  the  subject  of  an  action  and  in    the   relief 
demanded  may  be  joined  as  plaintiffs,  unless  it  is  otherwise  pro- 
vided, is  designed  to  apply  to  all  actions  the  rules  which    form- 
erly obtained  in  chancery  practice;  but  they  must  have  a.  common 
interest  in  the  cause  of  action  and  the  relief  sought;    it    is   not 
sufficient  that  they  each  have  a  right  of  action  growingr   out  of 
the  same  transaction  if  the  relief  sought  by  each  be  distinct  and 
unconnected.     Hence  in  an  action  by  several  persons  against   a 
corporation  and  its  directors  to  impress  a  lien  upon  an    alle^d 
trust  fund,  where  no  one  plaintiff  was  interested  in  the    cause 
of  action  or  relief  demanded  by  others,  it  was  error  not   to   re- 
quire an  election  of  the  particular  plaintiff  in  whose  name   the 
action  should  be  prosecuted  and  a  dismissal  as  to  all   others. 
Miller  v.  Hawkeye  Dredging  Co.,  557. 

Money  had  and  received:  Recovery.  Where  a  party  by  imp2fe<f 
if  not  express  consent  permits  the  use  of  his  name  in  litisration 
for  the  benefit  of  another,  he  can  not  because  of  such  use  of 
his  name  hold  the  money  recovered  to  his  own  use.    Sutcliffe 

V.  Pence,  643. 

» 

Same:  Evidence,  In  this  action  to  recover  money  had  and  re- 
ceived evidence  that  defendant  had  stated  that  he  would  not  fi^ve 
plaintiff  an  order  for  the  money  but  that  she  might  get  it  if  she 
could  was  admissible,  over  the  objection  that  it  was  a  conclusion 
and  hearsay.    Idem. 

PARTITION. 

Taxation  of  attorney's  fees.  Attorney's  fees  are  not  taxable  as 
costs  in  favor  of  plaintiff's  attorney  in  partition  ^proceedings, 
where  the  parties  join  issue  and  the  defendant  in  good  faith 

.   employs  independent  counsel.     Kuhn  v.  Downs,  247. 

Same:  Appeal.  The  taxation  of  attorney's  fees  in  partition  pro- 
ceedings is  for  the  benefit  of  the  party  to  the  action  and  not 
the  attorney;  so  that  the  attorney  has  no  right  of  appeal  from 
an  order  refusing  to  tax  the  same  as  costs.    Idem. 

PARTNERSHIP. 

Dissolution:  Option  to  repurchase  :  Construction,  t'laintiff  and 
defendant  were  law  partners  and  plaintiff  accepted  defendant's 
proposition  of  dissolution  on  condition  that  defendant  should 
fix  a  price  on  the  firm  property  and  business  at  which  he  would 
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either  buy  or  sell,  and  further  that  if  plaintiff  should  elect  to 
sell  that  he  should  have  the  right  to  repurchase  the  entire  busi- 
ness within  a  given  time  at  the  same  price:  Held,  that  the  price 
iixed  by  defendant  for  the  sale  related  to  a  one-half  interest  in 
the  business  and  property,  and  that  plaintiff  having  elected  to  sell 
could  not  repurchase  for  the  same  amount  he  received,  but  should 
p^  double  that  sum  for  the  entire  business.  Robbins  v.  Steele, 
520. 

Same:  Trusts:  Burden  of  proof.  The  burden  of  proof  is  upon 
the  member  of  a  partnership  who  contends  that  he  is  entitled 
to  become  a  joint  owner  of  property  purchased  by  the  other 
member  of  the  firm  with  his  own  funds,  and  which  he  has  indi- 
vidually held  and  enjoyed  until  dissolution  of  the  firm,  to  estab- 
lish the  trust.    Idem, 

PLEADINGS.    See  Cabriers — ^Intoxicating  Liquors— Municipal 
Corporations — ^Railroads. 

Amendment.  An  amendment  to  a  pleading  after  the  sustaining 
of  a  demurrer  which  raises  no  new  issues  may  properly  be 
stricken  on  motion.     Mortland  v.  Poweshiek  County,  720. 

PRACTICE. 

Trial:  Depositions:  Waiver  of  error.  An  appeal  from  an  order 
of  the  supervisors  designating  official  county  newspapers  is  a 
special  proceeding;  and,  while  not  triable  to  a  jury,  is  to  be 
heard  as  an  ordinary  action,  and  the  court  is  not  authorized  to 
order  the  case  tried  upon  depositions  or  other  written  evidence. 
And  although  the  appellant  may  have  complied  with  'an  un- 
authorized order  requiring  the  action  to  be  tried  on  depositions, 
having  excepted  to  the  order,  he  did  not  thereby  waive  the 
error.     Cherokee   Times  v.  Cherokee   Republican,   282. 

Same:  Right  to  o£Eer  additional  evidence.  Even  though  the  ap- 
pellant in  such  a  case  suffered  no  prejudice  by  an  erroneous 
order  that  the  case  be  tried  on  depositions,  still  a  refusal  to 
permit  him  to  introduce  additional  testimony  on  the  trial  was 
erroneous.     Idem, 

Same:  Prejudice:  Presumption.  The  rule  that  when  error  is 
once  shown,  in  an  action  triable  on  appeal  upon  the  assignments 
of  error,  prejudice  will  be  presumed,  applies  to  an  appeal  from 
an  order  designating  official  newspapers,  and  a  reversal  will 
be  ordered  unless  it  is  affirmatively  shown  that  no  prejudice 
resulted.    And  the  appellant  need  not  present  more  of  the  record 
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than  is  sufficient  to  show  the  errors  complained  of.  If  the 
appellee  claims  that  the  erroneous  rulings  were  not  prejudicial 
he  must  show  that  fact    Idem. 

Trial:  Reopening  cause:  Discretion.  The  propriety  of  reopen- 
ing a  cause  for  further  evidence  after  the  parties  have  rested 
is  largely  a  matter  of  discretion,  and  in  the  absence  of  its  abuse 
the  order  of  the  trial  court  will  not  be  disturbed.  First  National 
Bank  v.  Fulton,  734. 

Same:    Direction  of  verdict:    Time  of  ruling:    Discretion.     It 

was  within  the  discretion  of  the  trial  court  to  withhold  a  ruling 
on  a  motion  to  direct  a  verdict  for  plaintiff,  upon  reopening 
the  cause  for  further  evidence,  until  the  close  of  all  the  evidence; 
and  where  upon  the  whole  evidence  the  defendant  was  not  en- 
titled to  judgment  in  any  event,  any  informality  in  ruling  upon 
the  motion  was  not  prejudicial.    Idem, 

Trial:  Withdrawal  of  counts:  ExcluaLon  of  evidence  on  retriaL 
Where  certain  counts  of  a  petition  are  withdrawn  from  the  jury 
and  no  appeal  is  taken  from  the  court's  action  in  that  respect, 
it  is  proper  on  a  retrial  of  the  action  to  exclude  evidence  in 
support  of  the  withdrawn  counts.     Frohart  Bros.  v.  Duff,  144. 

PRIMARY  ELECTIONS.     See  Elections. 

PUBLIC  PRINTING.    See  Municipal  Corporations— Pkacticb. 

QUIETING  TITLE.    See  Real  Property. 

RAILROADS.     See  Carriers. 

Crossings:  Mandamus:  Trial  by  court.  Mandamus  is  the  proper 
action  to  compel  a  railway  company  to  construct  a  crossing  for 
the  accommodation  of  a  landowner,  and  under  the  statute  must 
be  tried  to  the  court  whether  of  a  legal  or  equitable  nature; 
and  a  trial  to  a  jury  over  objection  is  reversible  error.  KIopp 
v.  Chicago,  M.  &  St.  Paul  Ry.  Co.,  466.    / 

Crossing  accident:  Evidence:  Conclusion:  Prejudice.  Where 
there  was  evidence  in  a  railroad  crossing  accident  warranting 
a  conclusion  that  a  certain  engine  was  the  one  which  struck 
deceased,  and  there  was  no  attempt  to  show  that  it  was  not  the 
engine,  the  testimony  of  a  witness  that  he  examined  an  engine 
of  defendant's  in  the  yards  and  that  it  came  over  the  route  of 
the  accident  on  that  day,  while  in  the  nature  of  a  conclusion 
was  not  so  prejudicial  as  to  require  a  reversal.  Frederickson 
V.  Iowa  Cent.  R.  Co.,  26. 
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Same:     Crossing  accident:    Negligence:     Evidence  of  custom. 

Evidence  of  the  general  custom  and  habit  of  a  decedent,  as  to 
his  exercise  of  care  on  approaching  a  certain  railway  crossing, 
is  competent  in  aid  of  the  presumption  that  he  was  in  the  exer- 
cise of  due  care,  there  being  no  eye  witness  to  the  accident. 

Same:  Contributory  negligence:  Submission  of  issue.  Al- 
though a  railway  crossing  is  so  open  that  the  approach  of  trains 
can  readily  be  seen  under  ordinary  circumstances  and  an  exer- 
cise of  ordinary  care,  still  where  there  was  a  high  wind  and 
flying  snow  at  the  time  of  the  accident,  sufficient  at  times  to 
largely  obscure  the  vision,  when  taken  in  connection  with  the 
presumption  of  due  care  and  the  evidence  of  decedent's  usual 
care  on  approaching  the  crossing,  the  question  of  contributory 
negligence  was  properly  left  to  the  jury.    Idem. 

Same:  Duty  to  stop,  look  and  listen.  One  is  not  required 
by  law  to  stop,  look  and  listen  for  approaching  trains  under 
all  circumstances  when  about  to  cross  a  railway  track,  but  this 
duty  is  governed  by  the  existing  conditions;  and  where  the 
weather  conditions  were  such  that  had  deceased  done  so  it  might 
have  been  of  no  avail,  his  failure  to  exercise  such  a  degree  of 
care  was  not  negligence  as  matter  of  law.    Idem. 

Crossing  accident:  Contributory  negligence.  One  is  not  neces- 
sarily guilty  of  contributory  negligence  on'  approaching  a  rail- 
way crossing  in  a  city  by  failing  to  stop,  look  and  listen  for 
an  approaching  train.  In  the  instant  case  there  was  evidence 
tending  to  show  that  no  proper  signal  or  warning  of  the  ap- 
proach of  the  train  was  given;  that  the  flagman  was  not  at  his 
place  of  duty;  that  the  train  was  being  operated  at  an  unlawful 
rate  of  speed,  and  that  the  view  of  an  approaching  train  was 
somewhat  obstructed,  and  it  is  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury.  Maman  v.  Chicago,  R.  I. 
&  Pac.  Ry.  Co.,  457. 

Same.  Where  a  railway  crossing  gate  is  open  and  the  flagman 
gives  no  warning  there  is  some  assurance  at  least  that  the  cross- 
ing can  be  made  in  safety;  and  such  facts  have  a  direct  bear- 
ing on  the  question  of  whether  the  traveler  who  acted  upon  it 
exercised  reasonable  care.    Idem. 

Same:  Evidence:  Conclusion.  The  statement  of  a  witness  who 
saw  deceased  approaching  the  crossing  that  "I  thought  he  was  go- 
ing to  stop,"  was  properly  stricken  as  the  conclusion  of  the  witness. 
Idem, 
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Same:  Negligence:  Evidence.  The  evidence  as  to  whether  the 
flagman  swung  his  lantern  as  a  signal  of  the  approaching  train 
was  in  such  conflict  as  to  require  submission  with  the  other  issu- 
able facts.    Idem, 

Ejection  of  passengers:  Intoxication.  The  statute  authorizes 
railway  companies  to  eject  intoxicated  passengers  from  their 
trains  as  a  protection  to  the  traveling  public  from  the  misconduct 
of  drunken  and  disorderly  persons;  but  in  doing  so  they  are  not 
at  liberty  to  use  excessive  force,  or  to  knowingly  imperil  life  or 
limb.  In  the  instant  case  the  conductor  was  justified  in  ejecting 
plaintiff,  not  only  on  the  ground  of  intoxication  but  also  because 
of  refusal  to  pay  his  fare.    Adams  v.  Chicago  G.  W.  Ry.  Co.,  31. 

Same:  Ejection  of  persons  from  station.  A  railway  company 
may  forcibly  eject  persons  from  its  passenger  stations,  except 
within  a  reasonable  time  before,  during  or  after  the  arrival 
and  departure  of  its  trains;  but  are  not  permitted  to  know- 
ingly imperil  the  life  or  limb  of  such  persons  in  so  doing. 
Idem. 

Ejection  of  passenger  from  station:  Excuse:  Evidence.  Proof 
that  a  station  agent  offered  to  take  an  intoxicated  person  whom 
he  had  excluded  from  the  station  home  with  him  did  not  re- 
lieve the  company  from  liability  for  his  injury  from  exposure, 
where  the  agent  must  have  known  that  he  was  in  such  condi- 
tion that  he  did  not  understand  the  offer.  In  the  instant  case 
the  evidence  is  such  as  to  require  submission  of  the  questions 
whether  the  agent  offered  to  take  the  plaintiff  home  with  him, 
or  whether  the  agent  knew  that  plaintiff  did  not  understand  the 
offer.    Idem. 

Injury  to  passenger:    Negligence:    Sufficiency  of  evidence.    A 

passenger  suing  for  personal  injury  because  of  alleged  negli- 
gence in  the  operation  of  the  train  is  not  required  to  produce 
direct  evidence  of  negligence  of  the  employees.  If  he  shows 
an  unusual  and  violent  jerk  or  jar  of  the  car,  such  as  would 
not  ordinarily  happen  under  an  exercise  of  due  care,  that  is 
sufficient  to  make  a  prima  facie  case.  Sever  v.  M.  &  St.  L. 
Ry.  Co.,  664. 

Negligent  rate  of  speed.  The  question  of  whether  a  railway 
engine  is  being  operated  at  a  dangerous  rate  of  speed  is  to  be 
determined  by  the  circumstances:  Thus  where  a  brakeman  was 
riding  on  the  front  of  a  switching  engine  that  was  pushing  a 
coal  car  and  approaching  other  cars  on  the  same  track,  a  find- 
ing that  six  to  eight  miles  an  hour  was  a  negligent  and  dan- 
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gerous   rate   of   speed   would   not   have   been   without   support. 
Yeager  v.  Chicago,  R.  I.  &  Pac.  Ry.  Co.,  i66. 

Same:  Submission  of  issues:  Pleadings.  Where  the  petition 
charged  that  the  engineer  and  fireman  were  negligent  in  running 
the  engine,  and  in  failing  to  stop  in  time  to  have  avoided  the 
accident  and  in  failing  to  keep  a  lookout,  making  no  separate 
charge  of  negligence  against  the  fireman,  and  defendant  did  not 
ask  that  the  allegations  of  negligence  against  them  jointly  be  di- 
vided and  separately  submitted,  the  defendant  could  not  con- 
tend on  appeal  that  there  was  no  evidence  to  support  the  alleged 
negligence  of  the  fireman.    Idem. 

Same:  Contribntoiy  negligence.  Contributory  negligence  will 
not  defeat  recovery  for  a  personal  injury  unless  it  causes  or 
contributes  to  the  injury.    Idem. 

Same:  Damages.  The  amount  of  recovery  for  injuries  occa- 
sioning death  is  governed  largely  by  the  earning  capacity  and 
expectancy  of  the  deceased;  and  in  this  case  a  judgment  of 
$9,000  for  the  death  of  a  brakeman  is  upheld.    Idem* 

RAPE.    See  Criminal  Law. 

REAL  PROPERTY. 

Accretions:  Division  by  agreement  Accretion  is  the  gradual 
and  imperceptible  accumulation  of  land  along  the  bank  of  a 
stream  or  body  of  water;  and  where  adjoining  landowners  are 
each  entitled  to  a  portion  of  such  accretions  they  may  agree 
to  a  division  of  the  same  irrespective  of  their  exact  legal  rights. 
McCoy  V.  Paxton,  194. 

Boundaries:  Oral  agreements:  Possession:  Statute  of  frauds. 
An  oral  agreement  ffixing  a  division  line  between  adjoining  owners 
is  not  within  the  statute  of  frauds,  where  each  takes  possession 
under  the  agreement  with  the  knowledge  of  the  other,  regardless 
of  the  question  of  time;  and  such  possession  is  sufHcient  if  it 
clearly  indicates  an  appropriation  by  the  party  who  claims  to  own 
the  property,  without  regard  to  personal  occupancy,  cultivation 
or  improvement.  In  this  action  defendant's  possession"  is  ^eld 
sufficient  to  uphold  the  oral  agreement  fixing  the  division  line. 
Idem, 

Same;  Acquiescence.  Acquiescence  in  a  boundary  line,  with 
possession  up  to  the  same,  for  a  period  of  ten  years,  is  con- 
clusive evidence  of  an  agreement  for  its  establishment.    Idem. 
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Boundaries:    Location  by  agreement:    Evidence.    The  statements 

of  a  lot  owner  that  he  was  satisfied  with  the  boundary  as  indi- 
cated by  the  line  of  the  sidciwalk,  made  at  a  time  when  neither 
party  supposed  he  was  agreeing  to  the  location  of  a  disputed 
boundary,  were  mere  expressions  of  opinion  and  insufficient  to 
establish  an  agreed  line.    Harris  v.  Lewis,  413. 

Acquiescence:  EstoppeL  Where  a  boundary  line  as  marked  by  a 
sidewalk  and  by  a  terrace  was  not  established  by  acquiescence,  the 
making  of  improvements  at  slight  cost  with  respect  thereto,  v^hich 
were  in  no  manner  induced  by  anything  said  or  done  by  de- 
fendant, and  which  could  be  removed  without  injury  to  the  land, 
would  not  estop  the  defendant  from  claiming  to  the  true  line. 
Idem, 

Location  of  street  lines:  Evidence.  It  will  not  be  assumed 
that  trees  planted  along  the -streets  in  cities  and  towns  are  on 
the  line  of  the  street,  in  the  absence  of  proof  of  that  fact,  as 
common  observation  is  otherwise.    Idem, 

Same.  Long  continued  occupancy  of  city  lots  with  improvements 
according  to  the  street  lines  and  corners,  as  marked  at  the  time 
the  plat  was  Hied,  is  better  evidence  of  their  correct  location 
than  the  measurements  of  a  surveyor  based  on  assumed  comers. 
Idem. 

Boundaries:  Acquiescence:  Evidence.  Where  a  boundary  fence 
has  been  recognized  and  acquiesced  in  by  adjoining  landowners 
for  a  long  series  of  years  as  marking  the  true  boundary  line 
between  their  lands,  and  their  occupancy  has  been  apparently 
with  reference  to  such  fence,  the  presumption  arising  from  such 
acquiescence  is  sufficient  to  determine  the  location  of  the  line, 
unless  there  are  controlling  circupistances  such  as  will  overcome 
the  presumption.  In  the  instant  case  the  evidence  is  held  to 
show  an  established  line  by  acquiescence.     Savage  v.  Armstrong^'' 

473. 

Same:  Estoppel.  It  is  also  held  that  the  conduct  of  the  plain- 
tiffs was  such  as  to  estop  them  from  contending  that  the  line 
thus  acquiesced  in  is  not  the  true  boundary.    Idem, 

Contract  of  sale:  Rescission:  Forfeiture.  The  provision  in  a 
land  contract  that  if  the  title  to  the  property  can  not  be  made 
good  within  a  certain  time  in  the  judgment  of  a  third  person, 
the  earnest  money  shall  be  returned  and  the  contract  canceled, 
is  one  for  rescission  and  not  forfeiture,  and  therefore  the  stat- 
ute requiring  notice  of  forfeiture  is  not  api)}icable;  and  the  mis- 
taken claim  of  the  purchaser  and  such  third  person  that  the 
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title  can  not  be  made  good  except  upon  pasrment  of  a  certain 
mortgage  authorized  the  grantor  to  rescind.  Vittengl  v.  Vitt- 
engl,  41. 

Specific  performance:  Relief  to  party  denied  performance.  Al- 
though the  purchaser  in  this  case  was  not  entitled  to  specific  per- 
formance of  the  contract,  the  vendor  having  exercised  a  right  of 
rescission,  still  as  he  had  in  good  faith  deposited  money  to  pay 
the  amount  of  a  mortgage  on  condition  that  he  have  the  same 
assigned  to  him,  and  the  money  was  so  applied  to  the  benefit 
of  the  vendor,  though  without  specrfic  authority  or  assignment 
of  the  mortgage,  the  purchaser  was  entitled  to  a  decree  requiring 
the  vendor  to  repay  the  amount  or  to  subrogate  him  to  the  lien 
of  the  mortgage  on  the  ground  that  the  money  was  used  by  mis- 
take to  discharge  the  same.    Idem. 

Contract  of  purchase:  Part  performance.  A  vendee  of  real 
property  may  offset  any  claim  due  him  from  the  vendor  against 
the  purchase  price,  but  in  the  absence  of  any  agreement  the 
mere  existence  of  such  indebtedness  will  not  operate  as  part 
performance  of  the  contract  Ida  County  Sav.  Bank  v.  John- 
son, 234. 

Option  agreements.  An  option  to  purchase  real  estate  is  not  a 
sale,  nor  is  it  an  agn^eement  to  sell;  but  is  simply  a  continuing 
offer,  which  must  be  accepted  before  it  will  become  an  enforce- 
able contract.     Rampton  y.  Dobson,  315. 

Same:  Easements:  Threatened  interference:  Injmiction  by 
tenant.  An  agreement  of  the  owners  to  add  a  strip  of  their 
abutting  property  to  the  sidewalk  space,  and  not  to  build  thereon, 
constitutes  a  covenant  running  with  the  land  and  binding  upon 
subsequent  grantees;  and  a  tenant  entitled  to  the  use  and  bene- 
fit of  such  an  easement  has  such  an  interest  therein  that  he 
may  enjoin  anyone  threatening  to  interfere  with  that  use.  John- 
son v.  Robertson,  64. 

Building  covenants:  Rights  of  tenant.  The  owner  of  prop- 
erty for  the  benefit  of  which  he  has  made  building  restric- 
tions can  not  deprive  his  tenant  of  the  right  to  such  restrictions. 
Idem, 

Abandonment  of  rights:  Evidence.  The  owner  or  lessee  of 
property,  for  the  benefit  of  which  building  restrictions  have  been 
created,  will  not  be  held  to  have  abandoned  his  right  to  enforce 
the  same  by  permitting  slight  and  immaterial  violations  of  the 
agreement,  so  long  as  the  right  to  enforce  the  same  is  of  value 
to  him,  and  such  violations  do  not  interfere  with  the  substance 
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of  the  agreement  In  the  instant  case  the  showing  b  held  insisffi- 
cient  to  establish  abandonment  or  waiver  of  the  right  to  insist 
on  the  restrictions  of  a  building  covenant.    Idem, 

Same:  BttoppeL  The  fact*  that  plaintiffs  had  used  a  small  por- 
tion of  the  strip  of  land  in  controversy  not  strictly  in  accord- 
ance with  the  building  covenant,  by  erecting  thereon  temporary 
show  cases  with  permission  of  adjoining  owners,  and  with  the 
understanding  that  they  were  to  be  removed  at  any  time  in  case 
of  protest,  did  not  estop  them  from  claiming  the  right  to  enforce 
the  covenant  against  the  erection  of  a  permanent  structure  cover- 
ing practically  the  entire  strip.    Idem, 

Quieting  title:  Evidence.  In  this  action  for  possession  and  to 
quiet  title  the  evidence  is  reviewed  and  it  is  held,  that  there  was 
an  agreed  price  for  the  land  and  that  defendant  went  into  pos- 
session in  anticipation  of  the  mutual  performance  of  the  agree- 
ment   Ida  G>unty  Savings  Bank  v.  Johnson,  234, 

Same:  Pleadings:  Equitable  relief.  Where  the  plaintiff  asks 
simply  for  the  possession  of  land,  rents  and  profits  and  that  his 
title  be  quieted,  and  the  defendant  pleads  simply  the  conclusion 
that  he  bought  the  land  and  entered  into  possession,  neither  of 
the  parties  making  any  reference  to  the  ftature  of  the  contract, 
whether  executed  or  executory,  or  whether  performed  in  whole 
or  in  part,  the  pleadings  will  not  authorize  equitable  relief  based 
on  the  contract,  although  existence  of  the  same  may  appear  from 
the  evidence.    Idem. 

Contract  of  purchase:  Pleadings:  Evidence.  Although  the 
failure  of  plaintiff,  in  an  action  for  possession  of  land  and  to 
quiet  title,  to  ask  alternative  relief  by  way  of  recovery  of  the 
purchase  price  may  excuse  defendant  from  pleading  a  counter- 
claim, still  where  the  legal  title  is  in  plaintiff  defendant  is  bound 
to  justify  his  possession;  and  if  he  bases  this  right  upon  a  con- 
tract of  purchase  he  must  plead  and  prove  the  contract  and 
performance  or  tender  of  performance  on  his  part    Idem, 

Contract  price:  Evidence.  The  evidence  in  this  action  is  held 
to  support  the  defendant's  contention  as  to  the  contract  price 
of  the  land  in  question.    Idem, 

Same:  Appeal:  Determination  of  issues:  Remand.  In  this 
action  plaintiff  sought  possession,  rents  and  profits,  and  asked  that 
his  title  be  quieted  to  the  land  in  controversy.  Defendant  pleaded 
purchase  and  possession  and  asked  that  his  title  be  quieted.  The 
evidence  established  defendant's  contract  of  purchase  and  his  pos- 
session, but  failed  to  disclose  payment    There  was  evidence  that 
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defendant  had  performed  services  for  plaintiff  which  might  have 
been  applied  on  the  purchase  price,  but  there  was  no  showing  of 
the  amount  of  the  services.  Plaintiffs  right  of  action  for  the 
price  and  defendant's  action  for  the  services  are  now  barred. 
Held,  that  a  reversal  of  the  judgment  for  defendant  would  be 
inequitable;  that  defendant  was  entitled  to  an  enforcement  of 
the  contract  and  to  have  his  title  quieted,  but  that  he  should 
pay  the  full  purchase  price,  subject  to  any  offset  for  services, 
and  the  cause  is  remanded  with  leave  to  both  parties  to  amend 
their  pleadings  to  this  end.    Idem. 

REFERENCE  OP  CAUSES.    See  Actions. 
REFORMATION  OF  INSTRUMENTS.    See  Equity. 
REMOVAL  OP  CAUSES.    See  Injunction. 

sale;s. 

Action  for  price:  Burden  of  proof.  In  an  action  for  goods 
sold  and  delivered,  to  which  defendant  answered  by  a  general 
denial,  the  burden  was  upon  plaintiff  to  prove  that  he  sold  or 
furnished  the  goods  to  defendant  at  his  request,  the  nature  or 
description  of  the  same,  the  agreed  price,  or,  in  the  absence  of 
an  agreement,  the  reasonable  value  of  the  goods.  Quaker  City 
Cut  Glass  Co.  V.  Webber,  678. 

Passing  of  title.  As  a  general  rule  the  title  to  personalty  passes 
upon  delivery  and  acceptance,  even  though  the  purchaser  has 
the  option  upon  inspection  to  rescind  and  return  the  property; 
but  where  anything  remains  to  be  done  by  the  parties,  either 
by  way  of  identification,  or  to  its  kind  or  quality,  or  the  sa1<? 
is  upon  approval  or  test  the  title  does  not  pass  until  the  approval 
is  given  or  the  test  made.    Wesco  Supply  Co.  v.  AUerton,  695. 

Same:  Intent  of  parties:  Evidence.  The  real  question  in  deter- 
mining whether  title  to  personalty  has  passed  is  the  intent  of 
the  parties,  to  be  gathered  from  their  contract,  acts  and  con- 
duct with  reference  to  the  transaction;  and  this  is  generally  a 
question  of  fact  for  the  jury.  In  the  instant  case  the  evidence 
is  -held  to  justify  a  ifindin^  that  it  was  the  intent  of  the  parties 
that  title  should  not  pass  until  a  complete  test  was  made  to 
ascertain  whether  it  was  of  the  kind  bargained  for,  and  that 
this  condition  was  not  waived.    Idem, 

Transfer  of  title:  Delivery  through  carrier.  Where  the  seller 
of  property  consigned  the  same  to  his  own  order  for  shipment, 
taking  a  bill  of  lading  and  requiring  a  surrender  of  the  same 
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properly  indorsed  before  delivery  of  the  property  to  the  pur- 
chaser, and  the  bill  of  lading  with  a  draft  attached  ixras  for- 
warded for  collection,  the  title  and  control  of  the  property  re- 
mained in  the  seller  until  payment  of  the  draft  and  delivery  of 
the  bill  of  lading  to  the  purchaser,  although  there  was  a.  direc- 
tion on  the  bill  of  lading  to  deliver  the  same  to  the  purchaser. 
Reed  v.  Racine  Boat  Co.,  12. 

Same.    Where  property  is  consigned  to  the  seller  with  instructions 
to  deliver  the  same  to  the  purchaser  upon  payment  of   a    sig^t 
draft  and  surrender  of  the  bill  of  lading,  the  fact  that  the   purr 
chaser    was    to    pay    transportation    charges    did    not    constitute 
the  carrier  his  agent,  so  that  mere  delivery  of  the  property   to 
the  carrier  was  delivery  to  the  purchaser,  thus  passing  the   title. 
Neither  did  the  fact  that  the  bill  of  lading  bore  a  direction   to 
deliver  the  property  to  the  purchaser  waive  the  express  provi- 
sion that  the  same  properly  indorsed  should  be  required  before 
delivery;  nor  did  it  constitute  the  purchaser  the  consignee    of 
the  shipment.    Idem. 

Same.  Where  the  seller  of  property,  consigned  to  his  own  order, 
in  good  faith  negotiated  the  bill  of  lading  with  a  draft  for  the 

.  price  attached,  the  legal  title  to  the  property  vested  in  the  pur- 
chaser of  the  bill  of  lading  and  draft,  and  this  title  could  not 
be  divested  by  the  unauthorized  act  of  the  carrier  in  delivering 
the  property  to  the  purchaser  without  requiring  a  surrender  of 
the  bill  of  lading  as  provided  therein,  or  by  garnishment  of  the 
buyer  by  a  creditor  of  the  seller.    Idem, 

Warranties:  Variance  by  parol:  Pleadings.  The  express  war- 
ranties of  a  written  contract  of  sale  can  not  be  varied  or  added 
to  by  parol  proof  of  oral  representations,  made  preceding  or 
contemporaneous  with  the  written  contract,  and  which  in  them- 
selves amount  to  an  express  warranty.  Thus  in  an  action  for 
the  price  of  an  article  sold  under  a  written  warranty  the  de- 
fendant alleged  that  in  negotiating  the  sale  plaintiff  orally  rep- 
resented that  the  article  was  what  the  defendant  needed,  that 
he  relied  upon  the  statements,  that  the  article  was  not  as  rep- 
resented and  that  the  same  failed  to  comply  with  the  representa- 
tions additional  to  written  warranties,  the  court  properly  struck 
from  the  answer  all  such  allegations  as  did  not  tend  to  plead  an 
implied  warranty  that  the  article  was  not  suitable  for  the  pur- 
pose desired,  and  that  .it  did  not  comply  with  the  written  war- 
ranties.    Four  Traction  Auto  Co.  v.  Hurni,  725. 

Same:  Express  warranties.  To  constitute  an  express  warranty 
it  is  not  necessary  that  the  word  warranty  be  used;  it  is  suf&- 
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cient  if  the  terms  used  import  representations  on  which  the 
seller  intends  the  buyer  may  rely,  and  on  which  he  does  rely, 
that  the  article  sold  shall  be  of  a  certain  character  or  that  it 
will  fulfill  certain  conditions.    Idem, 

SPECIAL  ASSESSMENTS.    See  Municipal  Cqrforations^Taxa- 

TION. 

SPECIFIC  PERFORMANCE.    See  Real  Property. 

STATUTE  OF  FRAUDS. 

When  question  of  fact.  Where  the  chief  purpose  of  a  promisor 
is  to  promote  or  subserve  some  interest  of  his  own  his  oral 
promise  to  pay  the  debt  of  another  is  not  within  the  statute  of 
frauds,  even  though  the  original  debtor  is  not  released;  but 
where  his  object  is  to  become  a  surety  or  guarantor  for  an- 
other his  obligation  must  be  in  writing  to  be  enforceable;  and 
if  the  evidence  is  conflicting  as  to  whether  the  promise  is  inde- 
pendent or  collateral  the  question  is  for  the  jury.  Frohart  Bros. 
V.  Duff,  144. 

SUBROGATION.     See  Suretyship. 

SURETYSHIP. 

Husband  and  wife.  By  joining  with  her  husband  in  a  mortgage 
of  the  homestead  as  additional  security  for  notes  of  the  husband 
signed  by  the  wife  simply  as  surety,  and  from  which  she  de- 
rived no  benefit,  she  stands  merely  in  the  position  of  surety 
and  is  entitled  to  protection  as  such.  Lingenfelter  Bros.  v. 
Bowman,  649. 

Fraud  of  principaL  One  dealing  with  a  surety  must  exercise 
the  utmost  good  faith  at  every  step  of  the  transaction;  he  can 
do  nothing  to  deceive  or  mislead  the  surety  without  vitiating 
the  agreement.  In  this  case  the  creditor  induced  the  wife  to 
mortgage  their  homestead  as  additional  security  for  the  hus- 
band's debt  by  false  representations  knowingly  made,  that  the 
property  already  mortgaged  to  secure  the  debt  was  ample  secur- 
ity, and  that  the  homestead  would  not  be  called  upon  to  bear 
any  part  of  the  burden.  Held,  that  the  transaction  was  void 
for  fraud.    Idem. 

Subrogation.  While  as  a  general  rule  a  surety  can  not  be  sub- 
rogated to  the  rights  of  a  creditor  until  he  has  paid  the  cred- 
itor's debt,  still  a  court  of  equity  has  power  to  protect  the  rights 
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of  the  surety  who  has  been  asked  to  pay  the  debt  hy  a  proper 
decree.    Bankers'  Surety  Co.  v.  Under,  486. 

Necessity  of  payment:    Refusal:    E£Fect.    Where  a  creditor  was 

given  judgment  against  his  debtor  and  the  same  was  made  a 
lien  on  any  interest  the  debtor  had  in  certain  land,  and  tiie 
surety  on  the  debtor's  supersedeas  bond  not  only  offered  to  pay 
the  judgment  on  the  bond  rendered  on  appeal,  provided  its  right 
of  subrogation  was  protected,  but  before  judgment  was  ren- 
dered against  the  debtor  made  a  tender  of  the  amount  and 
offer  of  payment  provided  the  creditor  would  assign  the  judg- 
ment, .the  creditor  was  not  justified  in  refusing  the  same  on 
the  ground  that  it  would  prejudice  her  individual  right  in  the 
land  or  that  of  others  under  an  alleged  prior  deed  from  the 
judgment  debtor,  and  such  refusal  relieved  the  surety  from  pay- 
ing the  judgment  until  its  right  of  subrogation  was  protected  by 
proper  decree;  as  the  right  of  subrogation  depends  upon  no 
request  or  contract  of  the  debtor,  but  is  entirely  dependent  upon 
the  relations  of  surety  and  creditor.    Idem, 

Rights  of  survey.  By  performing  the  obligation  of  suretyship 
the  debt  is  discharged  as  respects  the  creditor  but  is  kept  alive 
as  between  all  of  the  parties  for  the  purpose  of  enforcingr  the 
rights  of  the  surety.     Idem, 

Release  of  .securities:  S£Fect.  Upon  payment  of  the  debt  a 
surety  is  entitled  to  subrogation  to  all  the  securities  held  by 
the  creditor  for  its  payment,  from  whatever  source  obtained; 
and  if  by  act  or  conduct  he  releases  the  securities,  or  makes 
them  unavailing  to  the  surety,  the  surety  is  to  that  extent  re- 
lieved.   Idem, 

Rights  of  creditor  after  payinent.  After  a  creditor  receives 
payment  or  its  equivalent  in  equity,  he  has  no  right  to  inter- 
fere with  any  disposition  of  the  judgment  which  the  court  makes 
between  the  defendants,  or  the  surety  and  the  principal  debtor 
or  a  stranger  to  the  litigation.    Idem, 

Appeal:  Grounds  for  reversaL  Where  a  surety  was  entitled, 
before  paying  the  judgment  against  it,  on  affirmance  of  the  prin- 
cipal judgment,  to  a  decree  establishing  its  right  to  subrogation 
and  to  an  assignment  of  the  judgment,  the  dissolution  of  a  tem- 
porary injunction  in  a  suit  to  secure  subrogation  and  an  assign- 
ment of  the  judgment  will  be  reversed,  for  the  purpose  of  re- 
lieving it  of  liability  on  the  bond,  although  in  the  meantime  It 
had  been  compelled  to  make  an  involuntary  pajrment  of  the 
judgment  against  it    Idem, 
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Bnforcemcnt  of  rights:  Jurisdicdon.  Where  the  appellate  court, 
on  affirmance  of  the  principal  judgment,  rendered  judgment  against 
the  surety  on  the  supersedeas  bond,  the  district  court  had  juris- 
diction of  a  suit  by  the  surety  to  protect  its  rights  to  subroga- 
tion before  paying  the  principal  judgment    Idem, 

A4Jttdication.  Upon  affirmance  of  the  principal  judgment  the 
appellee  is  entitled  to  judgment  against  the  surety  on  the  super- 
sedeas bond,  and  the  entry  of  such  judgment  is  not  an  adjudi- 
cation of  the  right  of  the  surety  to  subrogation,  or  any  of  the 
questions  which  may  be  involved  in  a  trial  of  that  right,  but  it 
may  thereafter  enforce  its  right  by  suit  in  equity,  or  under  the 
statute  providing  for  subrogation.    Idem. 

Snbrogation:  Extent  of  rights  acquired.  A  surety  acquires  no 
greater  right  by  subrogation  than  the  creditor  had ;  so  that  where 
the  judgment  against  the  debtor  was  made  a  lien  upon  certain 
real  estate  it  would  only  affect  the  interest  of  the  debtor,  and 
by  subrogation  of  the  surety  any  interest  therein  of  the  creditor 

would  not  be  affected.    Idem. 

• 

Right  of  subrogation.  Where  one  appeals  from  a  judgment  which 
was  made  a  lien  upon  certain  land,  and  upon  affirmance  of  the 
judgment  the  plaintiff  on  motion  also  obtained  judgment  against 
the  surety  on  the  supersedeas  bond,  the  original  judgment  was  not 
merged  in  the  latter  so  as  to  extinguish  the  lien,  so  far  as  the 
surety  is  concerned,  but  the  right  of  subrogation  will  be  pre- 
served to  the  surety.    Idem. 

TAXATION.    See  Municipal  Cosporations — Wills. 

Cancellation  of  assessment:  Burden  of  proof.  A  taxpayer  claim- 
ing that  he  was  not  possessed  of  property  with  which  he  was 
assessed  is  charged  with  the  burden  of  proving  that  fact ;  and  in 
the  absence  of  any  evidence  from  him  on  the  subject  the  court 
is  not  justified  in  cancelling  the  assessment  on  the  ground  that 
defendant  offered  no  evidence  that  he  had  such  property  for 
taxation.    Barhydt  v.  Cross,  271. 

Same:  Objections  to  assessment:  Waiver.  A  taxpayer  can  not 
question  on  appeal  the  form  of  an  assessment  made  by  a  board  of 
reviey^,  where  he  failed  to  raise  that  question  before  the  board. 
Idem. 

Same:  Residence:  Evidence.  For  the  purpose  of  taxation  a 
person  must  have  a  domicile  or  residence  somewhere,  and  his 
old  residence  will  be  deemed  his  present  one  until  a  new  one 
has   been   acquired.     In   the  instant  case  the  plaintiff   and   hi:; 
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wife  lived  continuously  at  one  place  in  this  state  for  many  years, 
and  while  living  there  they  left  for  a  trip  around  the  world, 
leaving  the  house  furnished  and  in  the  possession  of  a  care- 
taker. Held,  that  that  was  his  place  of  residence  for  the  pur- 
pose  of  taxation  during  his  trip  aboard,  even  though  he  may 
have  intended  removing  to  another  state  upon  their  return  to 
this  country,  and  in  fact  did  purchase  property  and  make  their 
residence  in  such  other  state  upon  their  return.    Idem. 

Land  contracts.  A  written  agreement  to  purchase  real  property 
and  to  pay  therefor  a  stated  sum  at  speciiied  times,  a  portion 
of  which  was  paid  on  the  execution  of  the  agreement,  and  with 
right  of  forfeiture  in  case  of  default,  constitutes  a  binding  con- 
tract which  is  taxable  to  the  vendor,  and  is  not  a  mere  option 
to  purchase.  The  agreement  in  this  case  as  written  and  under 
the  construction  placed  upon  it  by  the  parties  at  the  trial  is  held 
to  constitute  an  enforceable  contract.     Rampton  v.  Dobson,  315. 

Trusts:  Estate  created.  A  devise  of  land  to  trustees,  with  power 
of  sale  and  direction  to  set  aside  a  portion  for  the  establish- 
ment, erection  and  maintaining  of  a  charitable  institution,  the 
balance  to  be  paid  to  the  trustees  of  a  certain  college  as  an 
endowment  fund,  passed  the  legal  title  to  the  trustees  under  the 
will,  With  the  equitable  ownership  in  the  ultimate  beneficiaries. 
By  the  devise  in  this  case  an  active  trust  was  created  to  which 
the  statute  of  uses  does  not  apply.  Elsworth  College  v.  Emmet 
County,  52. 

Trust  property:  Exemption.  Generally  all  property  held  under 
a  testamentary  trust  is  to  be  taxed  to  the  trustee;  but  under 
our  statute  the  bequest  in  this  case  to  the  educational  institution 
as  an  endowment  fund  is  exempt  from  taxation,  while  that 
portion  of  the  bequest  for  the  charitable  institution  was  subject 
to  taxation,  in  the  absence  of  any  showing  of  the  nature  of  the 
institution  when  established.     Idem. 

Trusts:  Interest  of  beneficiaries.  Ordinarily  the  rents  and  prof- 
its and  the  increased  value  of  trust  property  accruing  before 
actual  conversion  go  to  the  beneficiary.    Idem. 

TRANSFER  OF  CAUSES.    See  Actions. 

TRUSTS.     See  Partnership— Taxation. 

Evidence.  In  this  suit  to  impress  a  trust  upon  land  held  by  de- 
fendant the  evidence  is  reviewed  and  held  insufficient  to  estab- 
lish the  trust  agreement  relied  upon  by  the  intervener.  Matt 
v»  Matty  503. 
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Action  to  establish  a  trust:  EstoppeL  Where  land  was  con- 
veyed to  a  son,  reserving  a  life  estate  to  the  grantors,  with  a 
mortgage  back  for  the  benefit  of  his  brothers  and  sisters,  and 
thereafter  the  surviving  mother  brought  suit  to  set  aside  the 
transaction  and  recover  her  distributive  share,  to  which  the  bene- 
tficiaries  were  made  parties,  but  none  of  whom  questioned  the 
grantee's  ownership  and  some  of  them  made  affidavit  in  support 
of  his  title,  they  could  not  thereafter  claim  that  he  held  title 
subject  to  any  trust  in  their  favor  different  from  that  expressed 
in  the  mortgage.    Idem. 

VERDICT.    See  Damages. 

WARRANTIES.     See  Sales. 

WATERS.    See  Drainage. 

WILLS.     Sec  Estates  op  Decedents. 

Probate:  Evidence:  Declarations  of  devisee.  The  declarations 
of  one  devisee  against  his  intecest  are  not  admissible  in  a  pro- 
bate proceeding,  if  the  effect  would  be  to  overthrow  the  will, 
which  includes  provisions  in  favor  of  other  devisees.  Lawless 
V.  Lawless,  184. 
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